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PREFACE. 


The  present  work  is  strictly  confined  to  the  subject 
expressed  in  the  title ;  namely,  Injunctions.  It  is  a  very 
noticeable  fault  in  a  law  treatise^  as  well  as  any  other, 
if)  while  not  wanting  in  avowed  unUy  of  plan,  it  fail  in 
umtff  of  ezeculion;  if,  tempted  by  some  casual  asso- 
ciation of  other  subjects  with  that  of  which  it  pro- 
fesses to  treaty  it  fly  off  from  the  latter,  and  fill  up  its 
pages  with  the  statement  of  cases  and  principles, 
which,  however  valuable  in  themselves,  have  no  sdenr 
Ufie  connection  with  the  main  topic  sought  to  be  illus- 
trated. Acknowledging  its  manifold  other  faults,  I 
think  this  book  will  not  be  found  chargeable  with  the 
one  in  question.  I  take  occasion  to  add,  however,  that, 
in  treating  of  this  single  branch  of  the  great  code  of 
egptUy  jtxrwprudence,  I  have  often  been  strongly  tempted 
to  wander  into  its  other  copious  departments  —  with 
all  of  which  injunction  has  a  direct  connection. 
Equity  is  a  portion  of  the  law,  with  which  no  one  can 
be  brought  even  incidentally  in  contact,  without  be- 
coming deeply  interested,  and  inspired  with  the  de- 
sire of  a  thorough  and  exhaustive  exploration  of  what 
Judge  Story  denominates  the  **  interior  compartments 
and  secret  recesses,"  of  a  ^magnificent  temple."    A 
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few  remarks  upon  the  general  subject  may  be  par- 
doned in  the  preface,  as  no  departure  from  the  rule 
above  laid  down  with  regard  to  the  work  itself. 

Perhaps  there  is  no  feature  in  our  American  juris- 
prudence more  full  of  encouragement,  than  the  now 
prevalent  disposition  —  supplanting  a  morbid  and  un- 
defined fear  of  the  shapeless  evils  which  might  result 
from  such  a  policy  —  to  incorporate  into  our  law  the 
benign  principles  and  the  comprehensive  and  search- 
ing remedies  of  equity.^     In  one  aspect^  more  espe- 
cially, is  this  a  most  desirable  tendency.     I  refer  to 
the  adoption  of  equity  jurisprudence,  as  a  substitute 
for  attempts  to  soften,  modify,  and  adapt  the  common 
law,  by  express  statutory  enactments.     Had  the  rules 
and  remedies  of  equity  been   introduced,  with  the 
common  law,  into  our  colonial  and   provincial  juris- 
prudence;  it  may  be  doubted  whether  the  statute 
books  of  the  several  United  States  would  have  so 
abounded  with  brief,  positive,  and  abrupt  changes 
upon  some  of  the  most  vital  subjects  of  municipal 
regulation.   These  changes  have  been,  with  some  truth, 
no  doubt,  deemed  essential,  in  order  that  the  law,  the 
growth  of  less  enlightened  periods,  might  keep  up 
with  the  progress  of  society.     But,  from  the  nature 
of  the  case,  the  remedy  has  often  proved  far  worse 
than  the  disease.    Unforeseen  consequences  have  re- 
sulted, from  the  sudden   abrogation  of  time-settled 
rules  and  principles,  far  more  disastrous  than  any  oc- 
casional hardship  or  abuse  in  their  practical  applica- 
tion.    As  a  single  example,  I  need  only  mention  the 

I  Sec  the  remarks  of  Mr.  Chief  Justice  Gibson,  on  page  510. 
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relation  of  husband  and  wife — in  reference  to  which 
American  legislation  has  heen  so  sweeping,  so  fluctu- 
ating, so  incoherently  various,  and,  is  it  too  much  to 
say,  in  some  respects  so  unqualifiedly  discreditable. 
With  regard  to  this  and  numerous  other  subjects  which 
fall  under  equity  jurisdiction,  it  would  have  been  far 
better,  that  the  rigor  of  the  common  law  should  have 
been  softened  and  toned^  with  exceptions  and  qualifi- 
cations, like  iteelf  the  gradual  product  of  advancing 
ages ;  than  that  the  same  end  should  have  been  sought 
by  a  few  lines  of  statutory  provision,  in  a  breath  un- 
doing the  work  of  years  and  centuries,  and  often 
themselves  Aimishing  the  material  for  doubtful  con- 
struction and  interminable  litigation. 

The  present  work  is  designed  to  be  thorcmghly  Amer- 
tcajL  While  the  English  cases  have  been  cited,  suffi- 
ciently to  give  a  correct  view  of  the  English  law,  as 
the  original  foundation,  and  an  existing  constituent 
part^  of  our  own  jurisprudence ;  the  process  of  selec- 
turn  has  been  more  largely  applied  to  them  than  to 
the  decisions  of  the  American  courts,  which  last  are 
designed  to  be  fully  and  exhaustively  stated.  The 
subject  of  injunction  involves  so  many  points  which 
are  strictly  points  of  practice^  and  the  English  difiers 
so  widely  from  the  American  practice,  that  many  of 
the  English  cases  would  be  of  little  practical  value  in 
the  United  States.  It  is  believed,  however,  that  the 
leading  English  decisions,  more  especially  those  of  the 
most  recent  date,  will  be  found  referred  to,  and  often 
stated  at  considerable  length.  At  the  present  mo- 
ment, when  the  indications  are  so  strong,  of  a  pre- 
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vailing  desire  to  have  the  events  of  the  last  four  years 
treated  as  if  they  had  never  been,  it  is  perhaps  hardly 
necessary  to   remark,  that,  in   citing  the  American 

cases,  no  distinction  is  made  between  the  Northern 

* 

and  Southern  States.  It  so  happens,  that  the  decis- 
ions of  Southern  courts  upon  the  subject  of  injunc- 
tion are  comparatively  very  numerous.  Every  lawyer 
knows,  that  the  judgments  of  those  tribunals  often 
bear  a  favorable  comparison  with  those  of  any  oHiers 
in  the  land.  Upon  the  one  great  subject,  which  now 
seems  to  have  providentially  disappeared  from  the 
broad  surface  of  American  social  and  civil  life,  the  re- 
marks of  a  distinguished  jurist  are  no  exaggeration, 
even  as  applied  to  Southern  judges ;  to  whom,  indeed, 
it  would  seem  they  are  almost  exclusively  applicable, 
not  from  want  of  disposition,  but  of  opportunity,  in 
any  others,  to  illustrate  them.  "  As  slavery  is  in  dero- 
gation of  natural  right,  and  exists  only  by  positive  in- 
stitution, the  courts  of  this  country,  actuated  by  the 
spirit  of  the  common  law,  have  always  been  disposed 
to  apply  the  maxim, /wra  in  omni  casu  lihertaii  dantfor 
vorem^  "  For  the  trial  of  the  question  of  fi^edom  — 
in  all  the  cases  in  the  books  it  seems  that  a  wide  in- 
dulgence is  granted  to  the  claimant,  and  the  court  will 
not  suffer  him  to  be  defeated  by  an  omission  of  formali- 
ties of  procedure.'*  ^ 

If  Southern  courts  and  judges  have  thus  humanely 
and  manfully  withstood  those  legislative  and  popular 
influences,  which  are  very  far  from  being  entitled  to 
the  commendation  just  quoted;  their  integrity   as 

^  1  Parsons  on  Contracts  (3d  ed.),  pp.  326,  326. 
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well  as  ability  may  well  entitle  their  adjudications 
upon  any  subject  to  be  received  everywhere  with  un- 
dimmished  respect 

,  Injunction  has  been  a  subject  of  much  statutory 
regulation.  While,  as  I  have  already  remarked,  the 
prevailing  tendency  now  is,  to  adopt  equity  into 
American  jurisprudence ;  th^  distinction  is  very  gen* 
erally  abrogated  between  courta  of  law  and  equity,  and 
in  some  instances  between  proceedings  in  law  and 
equity.  The  aphorism  of  Lord  Bacon,  to  the  practi- 
cal wisdom  of  which,  notwithstanding  the  theoretical 
absurdity  of  two  codes  of  law,  each  administered  by 
its  own  tribunal,  in  the  same  government,^  many 
will  even  now  be  disposed  to  assent,  is  pretty  exten- 
sively set  at  nought  in  American  legislation.  ^  Apud 
nonnullos  receptum  est,  ut  jurisdictio,  qusd  discemit 
secundum  sequum  et  bonum,  atque  ilia  altera,  quad  pro- 
cedit  secundum  jus  strictum,  iisdem  curiis  deputentur : 
apud  alios  autem,  ut  diversis ;  omnino  placet  curiarum 
separatio.  Neque  enim  servabitur  distinctio  casuum,- 
si  fiat  commixio  jurisdictionum,  sed  arbitrium  legem 
tandem  trahef'  * 

The  result  has  been,  with  reference  to  the  subject 
of  injunction,  that  in  many  of  the  States  injunctions 
may  be  granted  by  the  courts,  or  the  judges  thereof, 
miscellaneously.      The    same    power    is    sometimes, 

^  Hardly  exceeding,  however,  tiie  abstract  anomalj,  but,  as  expmenoe  has 
jvored,  actual  and  triumphant  success,  of  two  aovereignties  over  one  and  the  same 
people.  (See  the  very  recent  case  of  Thompson  t;.  Kailroad  Companies,  6  Wallace, 
to  die  point,  that  law  and  equity  must  for  some  purposes  retain  their  original 
distinction,  notwithstanding  the  attempt  of  State  legislation  to  blend  them  into 
one  system.) 

*  Bacon,  de  Aug.  Scient  lib.  8,  chap.  3,  aph.  45. 
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though  not  often,  conferred  upon  mere  ministerial 
ofl&cers  of  the  courts.  From  this  consolidation  of  law 
and  equity,  other  changes,  also,  have  necessarily  en- 
sued, with  reference  to  a  proceeding  which  in  its  on- 
gin  was  so  strictly  equitable.  In  the  Appendix  will  be 
found  a  summary  statement  of  the  statutory  provis- 
ions in  the  several  States ;  as  also  of  some  of  the 
latest  cases,  which  were  not  inserted  in  the  body  of 
the  work. 

With  regard  to  the  plan  and  arrangement  of  the 
present  work,  it  will  be  seen  that  the  first  six  chap- 
ters, as  compared  with  those  which  follow,  are  of  a 
general  and  comprehensive  character.  The  succeed- 
ing chapters,  relating  to  the  ffrounda,  parties,  and  sub- 
jects of  injimction,  are  necessarily  more  brief  and  frag^ 
mentary,  the  same  points  and  cases  having  been  pre- 
viously stated  in  some  other  connection.  And  this 
threefold  division  itself  is  unavoidably  somewhat  in- 
accurate; the  respective  questions,  for  what  injury, 
by  or  against  what  person,  and  in  reference  to  what 
subject-matter,  an  injunction  may  issue,  from  the  very 
nature  of  the  case  often  running  into  each  other. 
The  division  adopted,  whether  good  or  bad,  is  my  own. 
It  may  follow,  but  has  not  been  borrowed  from  that  of 
any  other  work. 

To  the  present  edition  very  large  additions  have 
been  made,  of  English  and  American  cases,  casually 
omitted  from  the  original  work,  or  decided  since  its 
first  publication.  f.  h. 

1869. 
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THE  LAW  OF  INJUNCTIONS. 


CHAPTER  I. 

DEFINITION,  NATURE,  AND  PURPOSES  OF  AN  INJUNCTION. 

1.  Definidon ;  injimction  in  criminal  cases ;  whether  auxiliary, 

S  a.  The  dvil  law;  inierdiet, 

8.  Injunction  and  prokStntion  distingnished. 

5.  Is  generallj  a  preverUive  remedy ;  sometimes  numdatory. 

7.  Most  be  in  its  nature  eflfectoal. 

8.  Fravimonal  or  perpetual. 
10.  MiaoeUaneooa  requisitions. 

15.  Cases  and  subjects  for  injunction. 

14.  Injnry — continuing  injury;  denial  of  title;  amount 

16.  The  right  must  be  dear. 

17.  But  it  is  a  question  of  discretion. 

18.  There  must  be  an  equitable  daim ;  qualifications  and  exceptions  to  the  rule 
S3.  No  remedy  at  law. 

S5.  Bemedjr  as  affected  by  statute. 

31.  Irreparable  injury — form  of  decree. 

34.  Other  remedies  than  an  action  at  law. 

35.  Whether  an  action  must  first  be  brought. 

36.  L^^  right ;  hearing  of,  upon  a  claim  for  injunction. 
38.  Injury — nature  and  degree. 

43.  Ladkee — neglect  and  dday. 

45.  Eridenoe. 

46.  Writings. 

48.  Answer  as  eridenoe. 

49.  Affidavits. 

60.  Courts  whose  proceedings  may  be  enjoined — practice  in  the  different 

States. 
63.  Proceedings  in  chancery. 

67.  In  admiralty. 

68.  Foreign  courts. 

69.  Pleadings. 

87.  Form  of  injunction. 

88.  Snooessiye  injunctions. 
90.  Parties. 

^1  a.  Commonwealth. 
91  b.  PriTikge. 
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92.  Priyate  and  public  injuiy. 

96.  Joint  parties. 

99.  Bepresentatiyes  of  persons  deceased. 
l02.  Injunction  as  connected  with  spec^fk  perfirmanoe. 
104.  Notice. 

119.  Miscellaneous  points  of  practice;  trial  bj  jury;  amendment;  appeal;  filing 
of  bUl;  reoeiyer;  statutory  proyision. 

§  1.  An  injunction  is  defined  as  **  a  prohibitoiy  writ,  spe- 
cially prayed  for  by  a  bill  in  which  the  plaintiff's  title  is  set 
forth,  restraining  a  person  from  committing  or  doing  an  act 
(other  than  criminal  acts)  (a)  which  appears  to  be  against 

(a)  An  early,  and  somewhat  striking  and  dramatte  case,  would  seem  to  negative 
this  exception.  The  defendant  and  Sir  William  Russell,  dining  with  the  plain- 
tiff at  his  house,  aiter  dinner,  fell  into  play  with  the  plaintiff  and  won  of  him 
in  ready  money  about  900/.,  which  Brett  brought  away  with  him  (though  when 
they  b^;an  to  play,  the  defendant  and  Sir  William  Russell  had  not  abore  eight 
guineas  between  them),  and  Sir  Bazil,  being  somewhat  inflamed  with  wine, 
brought  down  a  bag  of  guineas  containing  about  1500/.,  and  Brett  won  that 
money  also,  and  had  it  in  his  possession ;  but  as  he  was  going  away  with  it  out 
of  the  house,  Firebrasse  and  his  seryants  seized  upon  it  and  took  it  fix>m  him. 
Firebrasse  had  brought  an  information  against  Brett  ibr  playing  witii  false  dice, 
but  Brett  was  acquitted;  and  Brett  had  brought  an  action  of  trespass  against 
Firebrasse  for  taking  from  him,  in  a  forcible  manner,  this  bag  of  guineas ;  and 
thereupon  Firebrasse  exhiUted  his  bill,  charging  many  circumstances  of  finaud 
and  circumvention,  which  were  denied  by  the  defendant's  answer ;  and  upon  the 
plaintiff's  motion  the  Lord  Chancellor  granted  an  injunction  till  the  hearing  of 
the  cause,  and  said  tliat  he  thought  the  sum  very  exorbitant  for  a  man  to  lose  at 
play  in  one  night,  and  that  if  it  was  in  his  power  he  would  prevent  it,  and  cited 
the  case  of  Sir  Cecil  Bishop  and  Sir  John  Staples,  in  the  Lord  Chief  Justice 
Hale's  time,  about  a  wager  upon  a  foot-race,  and  that  the  Chief  Justice  in  that 
case  said  that  those  great  wagers  pfceededfrom  avarice,  and  wen  fiunded  in  oor- 
ruption.    Firelnasse  v,  Brett^  1  Yem.  489. 

In  a  very  late  case  in  Pennsylvania  (Sparhawk  v.  Union,  &c.,  54  Penn.  401), 
an  injunction  against  the  running  of  Sunday  horse-cars  was  refused,  pardy  upon 
the  ground  of  liability  to  a  criminal  prosecution.  The  case  is  somewhat  remark- 
able for  the  amount  of  theological  learning,  illustrated  by  copious  Scriptural 
quotations  and  otherwise,  which  appears  in  the  opinions  of  the  several  judges. 
Christianity,  as  part  of  tiie  common  law,  and  the  adaptation,  and  in  some 
respects  limitation,  of  the  Sabbath  to  the  Jews,  are  points  very  elaborately  dia- 
eussed,  with  some  differences  of  opinion  among  tiie  individual  members  of  the 
oourt    The  case  will  well  repay  a  careful  perusal. 

Some  other  cases  will  incidentally  show  the  prevailing  opinion  of  the  courts 
upon  this  subject 

In  the  case  of  the  Attorney-General  v.  Cleaver  (18  Yes.  219),  Lord  Eldon 
remarked:  "This  oourt  has  originally  no  jurisdiction  whatsoever  either  to 
enjoin  or  regulate  the  proceedings  upon  an  indictment,  but  drcumstances  may 
give  that  jurisdiction :  where,  for  instance,  the  relators  are  the  persons  prose- 
cuting the  indictment,  I  should  have  a  control  by  order  personaUy  afiecting 
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equity  and  conscience."  ^    If  the  subject  of  a  bill  in  equity 
be  '^to  quiet  the  possession  of  lands,  to  stay  waste,  or  to 

^Boav.  Law  Diet ;  Whart  Law  Diet. 

tlieni ;  bfut  I  am  iy>t  Batisfied  that  I  hare  the  same  eontrol  oyer  these  defendants, 
who  haTe  not  come  in.  There  is  one  case  of  a  bill,  and  a  cross-bill,  and  also  an 
ladictaie&t  between  the  plaintiflfs  and  defendants.  Lord  Haidwicke  held  that  he 
wovld  deal  with  the  subject  with  reference  to  what  was  dTilly  in  question 
between  them,  though  also  the  subject  of  a  criminal  prosecution ;  but  I  do  not 
find  that  he  tiiought  himself  justified  in  that  with  regard  to  persons  who  had 
not  themselTes  resorted  to  him." 

The  plain  tifft  claim  the  sole  right  of  fishing  in  the  rirer  Onse ;  the  defendant 
daims  a  right  likewise;  a  bill  and  cross-bill  were  brought,  to  establish  their 
■ereral  rights.  While  these  suits  were  depending,  the  plaintifis  caused  the 
agent  of  the  defendant  to  be  indicted  at  York  sessions,  where  thej  themselves 
are  judges,  for  a  breach  of  the  peace,  in  fishing  in  their  liberty.  A  motion  was 
made  on  behalf  of  the  defendant,  to  stop  the  prosecution.  Lord  Chancellor 
(Haidwicke):  "This  court  has  not  originally  and  strictij  any  restraining 
power  orer  criminal  prosecutions;  and,  in  this  case,  if  the  defendant  had 
applied  to  the  attorney-general,  he  would  hare  granted  a  ncii  proaequi.  For 
when  a  complaint  is  grounded  on  a  civil  right,  for  which  an  action  of  trespass 
would  lie,  the  attorney-general  of  course  grants  a  noli  pro§eqm.  This  is  a  com- 
plaint merely  for  fishing  in  the  river,  without  any  actual  breach  of  the  peace, 
which  the  mayor  and  corporation  say  is  a  trespass  upon  them.  If  it  could  be 
made  appear  at  law,  that  the  plaintifis  were  both  judges  and  parties,  it  might 
ecane  out  to  be  coram  non  judice,  but  it  might  be  difiicult  to  make  out  this.  If 
Actions  of  trespass  had  been  brought  vi  H  armis,  this  court  would  have  stopped 
them ;  but  though  I  cannot  grant  an  injunction,  yet  I  may  certainly  make  an 
Older  upon  the  prosecutors  to  prevent  the  proceeding  on  the  indictment 
Where  parties  submit  their  right  to  the  court,  they  have  certaiuly  a  jurisdic- 
tion, and  may  interpose.  Therefore  I  will  make  an  order  to  restrain  the  plain- 
tifis finom  proceeding  at  the  sessions,  till  the  hearing  of  the  cause  and  fotrther 
order."    The  Mayor,  &c.  o.  Sir  Lionel,  &c.,  2  Atk.  302. 

A  ImU  diaiged  tiiat  the  plaintifi*,  as  lord  of  a  borough,  was  entitied  to  a  heriot 
on  the  death  of  any  tenant,  and  that  conveyances  were  made  to  the  defendants 
in  trust,  to  defraud  him ;  and  prayed  a  discovery  of  the  deeds,  and  an  injunction 
or  equivalent  order  to  stay  proceedings  on  a  mandamus  to  compel  the  plaintiff 
to  hold  a  court,  and  admit  the  defendants  as  tenants.  A  demurrer  to  the  bill 
was  allowed.  Hardwicke,  Lord  Chancellor,  said :  "  If  I  should  overrule  this 
demurrer,  I  should  open  a  new  door  of  jurisdiction  to  this  court,  which,  I 
believe,  would  aflbrd  a  scene  of  very  great  inconvenience  and  mischief,  and 
bring  all  the  corporation  and  borough  causes  in  this  kingdom  in  some  shape  or 
odier  on  the  footing  of  discovery  or  relief.  This  court  has  no  jurisdiction  to 
grant  an  injunction  to  stay  proceedings  on  a  wiandamtu;  nor  to  an  indictment; 
nor  to  any  information ;  nor  to  a  writ  of  prohibition,  that  I  know  of.  The 
reason  is,  that  a  man4kunut  is  not  a  writ  remedial,  but  mandatory.  It  is  vested 
in  the  king's  superior  court  of  common  law  to  compel  inferior  courts  to  do 
something  relative  to  the  public.  That  court  has  a  great  latitude  and  discretion 
in  caaes  of  that  kind,  can  judge  of  all  the  circumstances,  and  is  not  bound  by 
•ndi  strict  rules  as  in  cases  of  private  rights.    I  will  go  by  Litdeton's  rule>,  that 
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stop  proceedings  at  law,  an  injunction  is  also  prayed,  in  the 
nature  of  an  interdiction  by  the  civil  law,  commanding  the 
defendant  to  cease."  * 

§  2.  It  is  said,  *^  an  injunction  is  extraneous  to  the  cause  and 
not  a  proceeding  in  it."  '  (See  §  18.)  So  it  is  held,  that 
the  injunction  can  issue  only  as  auxiliary  to  some  primary 
equity,  except  to  stay  waste  or  prevent  irreparable  injury.'  (a) 

1  3  Bl.  Comm.  441.  309;  Schofield  v.  Bokkelen,  lb.  342; 

«  Per  Sir  L.  Shadwell,  V.  C. ;  Goose-  McRae  r.  Atlantic,  &c.,  lb.  395  ;  Ebom 

man  v.  Dann,  10  Sim.  618 ;  Widner  0.  Waldo,  6  Jones  £q.  Ill ;  Martin  9. 

V.  Lane,  14  Midi.  124.  Cook,  lb.  199. 

'  StodLton  V.  Briggs,  5  Jones  Eq. 

it  is  a  good  argument,  an  action  lies  not,  because  one  was  never  brought  I 
never  knew  a  bill  of  this  kind,  and  therefore  will  not  make  the  precedent." 
Lord  Montague  v.  Dudman,  1  Ves.  396-7-8. 

Upon  the  general  subject  of  this  note  it  may  be  remarked,  that  the  rule,  often 
found  stated  in  the  books,  of  exduding  criminal  cases  from  the  operation  of  an 
iigunction  in  equity,  is  left  somewhat  uncertain,  both  in  its  origin  and  appUea- 
tions.  It  seems  to  be  indiscriminately  understood,  as  preduding  this  inter- 
ference with  criminal  prosecutions,  and  also  with  cases  which  may  become  the 
subjects  of  criminal  prosecution.  The  former  appfication  would  be  founded 
rather  upon  the  prindple  of  non-interference  with  another  independent  juris- 
diction; the  latter  upon  the  familiar  ground,  that  equity  does  not  interpose 
where  there  is  an  adequate  remedy  at  law.  The  case  of  public  nuisance,  where 
the  attorney-general,  the  same  public  officer  who  takes  charge  of  an  indictment, 
is  also  the  proper  plaintiff  in  a  bill  for  injunction,  must  certainly  be  n^garded  as 
an  instance  of  concurrent  criminal  and  equitable  jurisdiction.  (See  chap.  9, 
§8.) 

(a)  The  Supreme  Court  of  Maine  can  issue  writs  of  injunction  only  in  cases 
within  its  equity  jurisdiction.    Smith  v.  Ellis,  29  Maine,  422. 

The  21st  artide  of  the  charge  against  Cardinal  Wohey  is,  "that  the  said 
Lord  Cardinal  hath  granted  many  injunctions  by  writ,  and  the  parties  never 
called  thereunto,  nor  bill  put  in  against  them."  (See  1  Yem.  156,  n.,  4 
Inst.  92.) 

The  connection,  or  distinction,  between  the  specific  relief  afforded  by  an 
injunction,  and  the  general  relief  uniformly  claimed  by  a  bill  in  equity,  was 
explained  by  Lord  Hardwicke  in  an  early  case  in  equity.  This  was  a  bill  for  an 
account  and  general  relief.  The  defendant  having  answered,  and  brought  a  suit 
at  law,  the  plaintiff  amended  his  bill,  by  order,  without  costs,  on  requiring  no 
further  answer,  and  in  the  amended  bill  prayed  an  injunction  of  the  suit  On 
motion  for  an  injunction,  Lord  Hardwicke  was  of  opinion,  that  the  defendant 
might  answer  further  gratis ;  and  said  it  -had  never  been  determined  that  prayer 
of  general  relief  would  take  in  an  injunction  :  that  Lord  Maodesfield  was  of 
opinion  a  proper  writ  of  injunction  could  not  be  granted,  but  on  express  prayer 
in  the  bill ;  for  as  against  the  general  words  the  defendant  might  make  a  difier- 
ent  case  than  he  would  against  a  prayer  for  an  injunction.  Savory  v.  Dyer, 
1  Ambl.  70.  Ace.  Wright  v.  Atkins,  1  Yes.  &  B.  314,  per  Ld.  Eldon. 
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Thongh  a  bill  for  injimction  will  not  be  dismissed,  because  the 
plaintiff  cannot  have  the  fiirther  relief  asked.^ 

§  2  a.  Injunction,  like  other  remedies  and  processes  adopted 
in  courts  of  equity,  may  be  at  least  partially  traced  to  the 
Roman  or  ciTil  law.  It  is  said  to  resemble  the  Roman  Inter- 
did.*  And  it  is  elsewhere  remarked,  ^^  the  interdicts  of  the 
Roman  law,  which  much  resembled  the  injunctions  of  our  own 
law,  were  1.  Prohibitory,  which  prohibited  something  being 
done.  2.  Restoratory,  which  commanded  something  to  be 
restored.  8.  Exhibitory,  which  commanded  some  person  or 
thing  to  be  exhibited."  * 

§  3.  The  following  distinction  is  taken  between  an  injunc^ 
lion  and  the  somewhat  analogous  remedy  of  prohibition :  (a) 

§  4.  ^'  A  prohibition  is  a  remedy  against  an  encroachment 
of  jurisdiction,  issues  only  from  a  superior  court,  is  granted 
on  the  suggestion  that  the  court  to  which  it  is  directed  has 
not  the  legal  cognizance  of  the  cSuse,  and  is  directed  to  the 
judge  of  the  inferior  court  as  well  as  to  the  parties  in  the 
cause.  An  injunction,  on  the  other  hand,  where  its  object 
is  to  restrain  proceedings  in  another  court,  is  directed  only  to 
the  parties,  neither  assumes  any  superiority  over  the  court  in 
which  they  are  proceeding,  nor  denies  its  jurisdiction,  but  is 
granted  on  the  sole  ground  that  from  certain  equitable  cir- 
cumstances of  which  the  court  that  issues  it  has  cognizance,  it 
is  against  conscience  or  the  party  to  proceed  in  the  cause."  ^  (5) 

1  Woodward  v.  Clark»  15  Mich.  104.        >  3  Dan.  Cha.,  &c,  1715  n. 

*  Hal.  Rom.  L.  102.  *  Waterman's  Eden,  Introd.  14. 

(a)  The  remakes  of  injunction  and  certiorari  are  sometimes  compared.  Thus, 
if  a  justice  of  the  peace  grants  a  new  trial  without  notice,  and  the  party  does 
aot  appear  at  the  second  trial,  he  may  elect  between  an  injunction  and  a  certi- 
onri.    Ayoock  v.  WiUiams,  18  Tex.  392. 

(6)  The  same  principle,  of  the  absence  of  other  remedy,  has  been  applied  to 
fnUdbitkm^  which  prevails  with  reference  to  injunction.  In  the  leading  case  of 
Jeflferson  v.  Durham,  1  Bos.  &  P.  131,  Mr.  Justice  Heath  remarks,  "  There  is 
less  reason  for  granting  this  prohibition,  because  it  is  not  the  only  remedy ;  the 
Grown  has  its  officers,  whose  duty  it  is  to  watch  over  its  interest  The  metro- 
politan may  proceed  against  the  bishop  for  dilapidation." 

And  it  was  accordingly  decided  in  this  case,  after  the  most  learned  and  elabo- 
tate  disenssiony  both  by  counsel  and  court,  that  the  Court  of  Common  Pleas  had 
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§  6.  In  conformity  with  the  general  analogy,  between 
injunction  on  the  one  hand,  and  an  interdict  or  prohibition  on 
the  other ;  injunction  is  sometimes  termed  wholly  "  a  pre-' 
ventive  remedy.  (See  §  14.)  If  the  injury  be  already  done, 
the  writ  can  have  no  operation,  for  it  cannot  be  applied  cor- 
rectively so  as  to  remove  it.  It  is  not  used  for  the  purpose 
of  punishment  or  to  compel  persons  to  do  right,  but  simply  to 
prevent  them  from  doing  wrong."  ^  It  is  also  said :  "  The  lead- 
ing principle  —  the  principle  which  I  humbly  conceive  ought, 
generally  speaking,  to  be  the  guide  of  the  court,  and  to  limit 
its  discretion  in  granting  injunctions,  at  least  where  no  very 
special  circumstances  occur  —  is,  that  such  a  restraint  should 
be  imposed  as  may  suffice  to  stop  the  mischief  complained  of, 
and  where  it  is  to  stay  injury,  to  keep  things  as  they  are  for 
the  present."  ^  So  it  is  held,  that  an  injunction  granted  on 
an  ex  parte  application,  on  filing  the  bill,  does  not  require  the 
defendant  to  do  or  undo  anything,  but  simply  restrains  him 
from  acting;^  that  its  office  is  to  restrain  the  acts  of  the 
defendant  in  the  suit,  and  not  to  compel  him  to  undo  what  he 
has  already  done,  or  to  restore  anything,  frirther  than  thb 

1  Atty.-Gcn.  v.  N.  J.,  &c.,  2  Green,  ^  Per  Lord  Brougham,  Blakemore  v. 

136 ;  Bradbury  v.  the  Manchester,  &c.,  Glamorganshire,  &c.,  1  My.  &  K.  1S5. 

8  Eng.  L.  &  £q.  143  ;  Cobb  r.  Smith,  '  Bosley    v,    Susquehanna,    &c,  3 

16  Wis.  661.  Bland.  63. 

no  power  to  issue  an  original  writ  of  prohibition  to  restrain  a  huhap  from  com- 
mitting waste  in  the  possessions  of  his  see ;  certainly  not,  at  the  suit  of  an  un- 
interested person.  Whether  any  court  of  common  law,  or  the  Court  of  Chan- 
cery had  such  power,  was  discussed  and  doubted.  Counsel  remarked,  "  This 
is  an  application  for  a  prerogatiye  writ,  without  any  other  foundation  than  the 
angry  dida  of  Lord  Coke,  sitting  in  the  King's  Bench,  and  asserting  the  juris- 
diction of  that  court  by  throwing  out  an  invitation  to  all  the  king's  subjects  to 
more  for  such  a  writ,  and  yet  it  is  remarkable,  that,  in  the  course  of  two  hundred 
years,  no  person  appears  to  have  accepted  the  invitation.  For  his  own  opinion 
he  had  no  odier  ground  than  a  case  in  parliament  which  occurred  three  hundred 
years  before."  Mr.  Justice  Heath  remarks,  in  the  same  strain,  "  After  aU,  what 
reliance  can  there  be  had  on  these  dicta  of  Lord  Coke  under  all  die  circumstances  % 
They  were  not  the  result  of  a  calm,  dispassionate  inquiry.  '  That  great  lawyer 
was  much  heated  in  the  controversy  between  the  courts  at. Westminster  and 
the  ecclesiastical  courts.  Li  every  part  of  his  conduct  his  passions  influenced 
his  judgment.  Fir  acer  at  vehement.  His  law  was  continuaUy  warped  by  the 
different  situations  in  which  he  found  himself." 

Mr.  Chief  Justice  Eyre,  however,  rather  comes  to  the  rescue  of  Lord  Coke : 
"  I  do  not  complain  or  think  that  there  was  anything  of  haste  or  passion  in  the 
inference,  which  his  sagacity  drew  from  the  single  record  of  35  Ed.  I,"  although 
the  inference  was  an  erroneous  one. 
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results  from  such  restraint,  unless  issued  after  the  decree, 
when  it  becomes  a  judicial  process :  ^  and  these  principles  were 
applied  in  the  following  cases. 

§  6.  The  lessee  of  an  inn  covenanted  to  use  and  keep  it 
open  as  such,  and  not  do  any  act  to  forfeit  the  licenses.  He 
having  threatened  to  act  in  violation  of  the  former  part  of  the 
covenant,  the  lessor  obtained  an  ex  parte  injunction,  restrain- 
ing him  from  the  discontinuance  covenanted  against,  and  from 
doing  any  act  whereby  the  licenses  might  become  forfeited  or 
be  reftised.  No  intention  appearing  to  violate  the  negative 
part  of  the  covenant,  and  the  court  having  no  power  to 
enforce  the  other  part,  which  would  be  equivalent  to  ordering 
the  defendant  to  keep  an  inn ;  held,  the  injunction  should  be 
dissolved.'  So,  upon  motion  for  an  injunction,  the  object  was, 
to  compel  the  party  to  put  everything  in  the  same  state  in 
which  it  was  before,  by  filling  up  a  ditch  he  had  made,  as  well 
as  to  prevent  digging  farther.  Lord  Thurlow  said :  ^^  I  will 
not  order  him  to  fill  up  this  ditch  before  answer.  That  would 
be  a  great  deal  too  much  to  do.  This  ditch  may  be  a  mile 
long.  Take  an  order  that  he  shall  do  nothing  more  till 
answer  or  fiirther  order."  • 

§  6  a.  The  distinction,  however,  between  preventicm^  ^^  or 
prokUntion^^  and  command^  in  reference  to  injunction,  is  some- 
times rather  nominal  than  substantial.  Thus  the  tenant  of  a 
mine  was  restrained  from  permitting  a  communication  with  an 
adjoining  mine  to  continue  open,  it  being  the  purpose  of 
the  order  to  compel  the  defendants  to  close  the  communi- 
cation.^ And  a  mandaiory  injunction  may  be  granted,  where 
the  injury  has  been  completed  before  the  filing  of  the  bill, 
whether  in  case  of  easements  or  other  rights.  Though  it 
will  be  done  only  to  prevent  extreme  or  very  serious  damage. 
Thus  it  was  reftised,  where  the  right  of  way  in  question  was 
not  wholly  stopped,  but  the  question  was  merely  of  the  com- 
parative convenience  of  the  former  and  existing  ways.  So 
for  a  mere  temporary  and  occasional  inconvenience  by  allow- 

1  Uordock's    cue,  2   Bland,    461  ;  *  1  Yes.  Jr.  140. 

Wukmgtoii,  &c.  r.  Green,  I  Maryluid  *  Mexboroagh  o.  Bower,  7  Bear.  (29 

Ch.  Deos.  97.  Eng.  Cha.)  127. 

*  Hooper  v.  Brodrick,  11  Sim.  47. 
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ing  carriages  to  stand  in  the  roadway.     So  in  case  of  a  slight 
diminution  of  light  and  air  to  the  plaintiff's  houses.^ 

§  6  b.  And  it  is  fiuther  to  be  remarked,  that  the  general  the- 
ory of  an  injunction,  as  in  its  nature  preventive,  does  not  pre- 
clude the  necessity  of  relying  upon  fact%^  in  distinction  from 
mere  apprehensions,  as  frimishing  ground  for  this  interposition. 
It  is  remarked  in  a  very  late  case,  '^Although  I  am  not  prepared 
to  say  that,  if  this  case  rested  upon  prospective  nuisance  only, 
'enough  is  proved  to  warrant  the  interference  of  this  court,  I 
am  by  no  means  disposed  to  think  that,  where  some  degree  of 
nuisance  is  proved  to  exist,  and  to  have  been  increasing,  the 
court  in  determining  whether  it  should  interfere  ought  not  to 
have  regard  to  the  prospect  of  its  further  continuance  and 
increase.  The  interference  of  the  court  in  cases  of  pro- 
spective injury  very  much  depends,  as  I  apprehend,  upon  the 
nature  and  extent  of  the  apprehended  mischief,  and  upon  the 
certainty  or  uncertainty  of  its  arising  or  continuing,  and  the 
fact  of  the  nuisance  having  commenced  raises  a  presumption 
of  its  continuance."  * 

§  6  c.  Where  only  prevention  is  sought  by  the  bill,  the  in- 
junction will  not  be  continued  or  made  perpetual,  after  removal 
of  the  cause  complained  of,  and  of  any  danger  to  the  plaintiff's 
rights.^ 

§  7.  From  the  nature  of  injunction  as  a  preventive  remedy 
it  necessarily  results,  that,  in  order  to  justify  its  application, 
the  injury  in  question  must  be  likely  to  occur  without  it. 
Hence,  where  it  appeared  that  there  was  no  intention  on  the 
part  of  the  defendants  to  do  the  alleged  wrong,  but  they  were 
attending  to  the  plaintiff's  objections,  and  endeavoring  to 
ascertain  what  course  was  the  best  for  them  to  pursue ;  the 
bill  was  dismissed,  with  costs.  The  court  remark :  ^^  If  an 
injunction  were  granted  in  this  case,  it  would  be  an  injunction 
to  restrain  the  defendants  frotn  doing  acts  which  they  never 
had  any  intention  of  doing  except  in  the  performance  of  their 

1  Darell  v.  Pritchard,  Law  Bep.  smid  v.  the  Tunbridge,  &c.,  Law  Bep. 
(Ene.)  Eg.  March,  1S66,  p.  243.  (^i^  ^*  Jnne,  1866,  p.  353. 

>  Per  Sir  G.  J.  Tamer,  L.  J.  Gold-       *  WifweU  v.  First,  &c.,  14  Ohio  St 

31. 
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duly,  and  which  thej  have  in  pursuance  of  the  plaintiff's 
suggestions  formallj  resolved  not  to  do  at  all."  ^  And  in  a 
case  relating  to  a  wtfterconrse,  it  was  remarked,  with  refer- 
ence to  the  necessary  conditions  of  granting  an  injunction : 
**•  One  of  those  conditions  is,  that  the  injunction,  by  stopping 
the  acts  complained  of,  will  restore  or  tend  to  restore  the 
par^  complaining  to  the  enjoyment  of  that  right  which  he 
bis  established  against  the  defendant. ,  I  say  ^  restore  or  tend 
to  restore,'  because  I  conceive  it  is  no  answer  to  an  applica- 
tion of  this  sort  for  the  defendant  to  say  that  other  persons  as 
well  as  he  are  polluting  the  stream,  and,  therefore,  the  injunc- 
tion will  not  restore  the  plaintiff  to  the  enjoyment  of  his  legal 
right,  inasmuch  as  it  will  not  prevent  those  other  persons  from 
continuing  to  pollute  the  wat^r ;  for  the  plaintiff  must  sue 
each  of  the  wrong  doers  separately,  unless,  indeed,  they  are 
acting  in  partnership  or  in  concert  together ;  and  the  obtain- 
ing of  an  injunction  against  any  one,  though  it  may  not 
actually  restore,  does  tend  to  restore  the  plaintiff  to  the 
enjoyment  of  his  right,  as  it  is  a  step  towards  obtaining  an 
injunction  against  each  of  them."  <  And  in  a  subsequent 
part  of  tbe  same  judgment  it  is  said  :  ^'  But  whenever  human 
beings  congregate  in  large  numbers  on  the  banks  of  a  stream, 
the  inevitable  consequence  is,  that  a  great  quantity  of  sewer- 
age is  dischai^ed  into  the  stream,  which  necessarily  has  the 
effect  of  polluting  it.  Therefore,  to  some  considerable  extent, 
the  pollution  of  this  stream  is  inevitable.  Not  all  the  courts 
of  law  and  equity  in  the  kingdom  can  prevent  it.  If  this 
injunction  were  granted,  it  would  not  have  the  effect  of 
restoring  or  tending  to  restore  the  plaintiffs  to  the  position  in 
which  they  originally  stood."  ^ 

§  8.  ^^  Injunctions  are  either  provisional  or  perpetual. 
Pimritional  injunctions  are  such  as  are  to  continue  until  the 
coming  in  of  the  defendant's  answer,  or  until  the  hearing  of 
the  case,  or  until  the  Master  has  made  his  report,  (a)     Per- 

^  Woodman  v.  Bobinson,  If  Eng.  L.        >  Wood  v,  Satdifie,  2  Sim.  N.  S.  166 
ft  Sq.  150.  s  2  Sim.  N.  S.  167. 

(a)  If  a  statafie  prorides,  that  an  injunction  shall  be  granted  only  where  the 
oomplaint  shows  that  the  party  is  entitled  to  the  relief  sought;  upon  a  motion 
fir  preliminarj  injunction,  oontraiy  to  the  usual  practice,  the  court  must  inquire 
into  its  right  to  reUere.    Hartt  v.  Harvey,  32  Barb.  55. 
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petual  are  such  as  form  part  of  the  decree  made  at  the  hear- 
ing, upon  the  merits,  whereby  the  defendant  is  perpetually 
inhibited  firom  the  assertion  of  a  (pretended)  right,  or  per- 
petually restrained  fix>m  the  commission  of  an  act  which 
would  be  contrary  to  equity  and  good  conscience.  Provis- 
ional injunctions  are  generally  divided  into  two  kinds,  common 
and  special.  Common  injunctions  (a)  are  those  which  are 
granted  as  of  course,  upon  a  defendant  being  in  de&ult  for 
not  appearing,  or  for  not  answering  within  the  time  limited 
for  that  purpose  by  the  orders  of  the  court.  Special  injunc-- 
tions  are  those  which  are  granted  upon  special  grounds  arising 
out  of  the  circumstances  of  the  case.  Injunctions  of  this 
description  are  issued  sometimes  on  the  merits  disclosed  by 
the  answer,  sometimes  on  affidavits  before  the  answer  is  filed, 
and  sometimes  even  without  notice  and  before  the  defendant 
has  appeared."  ^  (()  Although  Lord  Eldon  remarked,  *^  The 
party  hears  of  the  injunction  before  he  hears  of  the  bill.  I 
do  not  like  granting  these  injunctions  on  motion."  ^  And  in 
a  case  in  New  York  it  is  truly  said :  ^^  There  are  many  cases 

1 3  Dan.  Ch.  PL  (Perkins'  ed.)  1876.  >  1  Yes.  Jr.  140. 

In  reference  to  die  granting  of  temporary  injunctions,  in  MassachusettSy  the 
court  remariu  as  follows :  "  Such  (temporary)  injunctions  under  the  early  practice 
of  the  court,  as  a  court  of  equity,  were  granted  with  considerable  facility,  on 
the  ground  that  being  ex  parte,  it  would  not  aflect  the  merits  on  an  ultimate 
hearing,  and  that  if  its  operation  were  considerably  injurious  to  the  respond- 
ents, it  was  competent  for  them  to  more  to  dissolve  it  on  affidavit,  on  application 
to  any  judge,  upon  short  notice  and  cause  shown.  Somewhat  more  caution 
has  been  observed  in  this  matter,  latterly,  on  consideration  that  if  such  an  ix^unc- 
tion  is  not  necessary  to  prevent  irreparable  injury,  or  render  the  purpose  of  the 
suit  unavailing,  it  may  operate  injuriously  to  interrupt  an  important  enterprise, 
and  because  after  subpoena  served,  the  respondent  has  notice  of  the  suit,  and 
proceeds,  at  the  peril  of  all  the  consequences  which  may  ensue."  Per  Shaw,  O. 
J.,  Wing  V,  Fairhaven,  8  Cush.  363.  In  a  late  case,  a  bill  was  brought  to 
restrain  county  commissioners  from  opening  a  road  because  they  had  not 
assessed  damages  and  provided  for  payment  of  them.  Held,  the  injunction 
should  not  be  perpetual  but  only  to  continue  till  compliance  with  the  statute. 
Champion  o.  Sessions,  S  Neva.  272. 

(a)  The  common  injunction  stays  proceedings  at  law  till  answers  or  further 
order;  the  injunction  in  an  interpleading  suit  stays  them  till  f^irther  order. 
Moore  v.  Usher,  7  Sim.  383. 

(6)  "  In  1  Hoffman's  Chancery  Practice,  78,  it  is  said,  there  is  nothing  in  our 
practice  similar  to  this  English  practice,  of  issuing  the  writ  upon  the  presumed 
admission  of  the  defendant,  by  his  default,  of  the  plaintiffs  right  to  it.  A 
special  application  is  always  made  to    the  Chancellor,  Vice-chancellor,  or 
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in  which  the  complainant  may  be  entitled  to  a  perpetual 
injunction  on  the  hearing,  where  it  would  be  manifestly- 
improper  to  grant  an  injunction  in  limine.  The  final  injunc- 
tion is  in  many  cases  matter  of  strict  right,  and  granted  as  a 
necessary  consequence  of  the  decree  made  in  the  cause.  On 
the  contrary,  the  preliminary  injunction  before  answer  is  a 
matter  resting  altogether  in  the  discretion  of  the  court,  and 
ought  not  to  be  granted  imless  the  injury  is  pressing  and  the 
delay  dangerous.*'  ^ 

§  9.  The  object  of  a  preliminary  injuoction  is  to  prevent 
some  threatening  irreparable  mischief,  until  an  opportunity 
for  a  full  and  deliberate  investigation.^  It  will  not  be  granted 
when  the  main  question  in  the  case  is  being  investigated  by 
a  court  of  law.  The  right  must  be  first  settled.  So,  although 
equity  takes  jurisdiction  to  restrain  waste  by  injunction,  and 
in  some  particular  cases  to  obtain  a  discovery  and  account, 
and,  having  for  these  objects  obtained  jurisdiction,  proceeds, 
in  order  to  avoid  multiplicity  of  suits,  to  compensate  for  dam- 
ages done ;  yet  the  jurisdiction  itself  must  rest,  in  the  first 
instance,  on  the  necessity  for  an  injunction,  or  discovery  and 
account.' 

§  10.  It  is  held  that  the  complainant  in  a  bill  for  an  in- 
junction should  always  be  ready  to  prove  the  allegations  in  his 
bilL^  And  that  an  injunction  will  not  be  granted  where 
the  material  allegations  are  only  on  information  and  belief.^ 

§  11.  All  special  injunctions  must  either  stand  or  fall 
according  to  the  merits  which  they  possessed  at  the  time  when 
they  were  granted.^ 

§  12.  The  following  enumeration  is  given  in  an  approved 

1  Per    Walworth,    Chanc,    N.    T.  *  Bradford  v.  Innes,  1  Hen.  &  M.  7. 

Printmg,  Ac  v.  Fitch,  1  Paige,  98.  *  Waddell  v.  Braen,4  £dw.  Ch.  671  ; 

'  Attornej'Gcneral    v     Paterson,  1  Armstrong  v.  Sanford,  7  Min.  49. 

Stockt.  624.  ^Fer  V.-C,  India,  &c.,  17  Sim.  15. 

*  Lefibrge  v.  West,  2  Cart  514. 

Ifsster,  and  the  merits  of  the  application  are  examined  by  him.    Thns  a  great 
nuaber  of  the  English  rales  become  inapplicable."    3  Dan.  1877,  n.  1. 
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work,  of  the  various   cases  in  which   this  remedy  may  be 
applied. 

§  13.  "  To  stay  proceedings  in  the  courts  of  law,  in  the 
spiritual  courts,  the  courts  of  admiralty,  or  in  some  other 
court  of  equity ;  to  restrain  the  indorsement  or  negotiation 
of  notes  and  bills  of  exchange,  the  sale  of  land,  the  sailing  of 
a  ship,  the  transfer  of  stock  or  the  alienation  of  a  specific 
chattel ;  to  prevent  the  wasting  of  assets  or  other  property 
pending  litigation;  to  restrain  a  trustee  from  assigning  the 
legal  estate,  from  setting  up  a  term  of  years,  or  assignees 
fix)m  making  a  dividend ;  to  prevent  the  removing  out  of  the 
jurisdiction,  marrying,  or  having  any  intercourse  which  the 
court  disapproves  of,  with  a  ward ;  to  restrain  the  commission 
of  every  species  of  waste  to  houses,  mines,  timber,  or  any 
other  part  of  the  inheritance  ;  to  prevent  the  infringement  of 
patents,  and  the  violation  of  copyright  either  by  publication 
or  theatrical  representation ;  to  suppress  the  continuance  of 
public  or  private  nuisances;  and  by  the  various  modes  of 
interpleader,  restraint  upon  the  multiplicity  of  suits,  or  quiet- 
ing possession  before  the  hearing,  to  stop  the  progress  of  vex- 
atious litigation.  These,  however,  are  far  from  being  all  the 
instances  in  which  this  species  of  equitable  interposition  is 
obtained.  It  would  indeed  be  difficult  to  enumerate  them 
all ;  for  in  the  endless  variety  of  cases  in  which  a  plaintiff  is 
entitled  to  equitable  relief,  if  that  relief  consists  in  restraining 
the  commission  or  the  continuance  of  some  act  of  the  defend- 
ant, a  court  of  equity  administers  it  by  means  of  the  writ  of 
injunction.^^  ^  And  by  another  writer  it  is  said,  "  The  extent 
to  which  the  jurisdiction  may  be  carried  is  not  marked  out  by 
any  adjudged  case,  and  from  the  nature  of  things  it  must  for^ 
ever  remain  undefined."  ^     (See  §  17.) 

§  14.  The  court  will  not  grant  an  injunction,  unless  real 
injury  is  to  be  apprehended.'  (See  §  5.)  And  an  injury,  not 
alleged  to  be  continuing^  is  held  no  ground  for  an  injunction.^ 
Thus  an  injunction  will  not  be  granted  to  restrain  a  foreign 

1 1  Waterman's  Eden,  10.  *  Watrons  v.  Rodgers,  16  Tex.  410. 

3  Wniord's  Eqnitv  Jnris.  408.    See       *  Coker  v.  Simpson,  7  Cal.  340. 
Cobb  V.  Smith,  16  Wis.  661. 
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corporation,  against  which  the  plaintiff  has  an  attachment, 
judgment,  and  execution,  from  making  a  mortgage,  unless  it 
^)pears  that  the  plaintiff  will  be  tiierebj  damnified;  nor,  con- 
aequendj,  from  mortgaging  property  which  the  plaintiff,  as 
a  judgment  creditor,  could  never  reach.^  But,  notwithstand* 
ing  the  denial  of  title^  an  injunction  may  issue  to  stay  irre- 
parable mischief  or  waste.^  (And  insolvency  in  the  defendant, 
in  a  bill  for  an  injunction  to  prevent  irreparable  damage, 
should  have  influence  with  the  court,  according  to  its  degree.) 
So  the  allegation  in  a  complaint,  that  the  defendants  justified 
under  an  adverse  claim,  will  not,  in  any  sense,  prejudice  tiie 
right  to  an  injunction.^  For  the  purpose  of  quieting  a  pos- 
session, or  preventing  a  multiplicity  of  actions,  or  where  tiie 
value  of  the  inheritance  is  in  jeopardy,  or  irreparable  mis- 
chief is  threatened,  in  relation  to  either  mines,  quarries,  or 
woodland,  equity  will  interfere,  by  injunction,  even  against 
a  person  acting  under  a  claim  of  right.^  Nor  does  an  allega- 
tion, that  the  defendant  claims  some  fictitious  right,  prejudice 
the  plaintiff's  right  to  an  injunction.^  And  the  amount  of 
actual  injury,  where  a  right  is  involved,  or  where  adverse 
use  might  ripen  to  a  right,  is  held  not  to  be  material.  Thus 
the  defendants,  owners  of  a  mill  upon  a  canal  of  the  plaintiffs, 
were  authorized  by  the  canal  charter  to  draw  water  for  the 
purpose  of  condensing  steam  only.  The  water  being  used  for 
other  purposes,  the  plaintiffs  brought  an  action  and  recovered 
nominal  damages.  The  defendants  attempted,  unsuccessiully, 
to  arrest  the  judgment,  which  was  affirmed  on  error.  The 
defendants  still  continuing  to  use  the  water  as  before,  the 
plaintifi&  apply  for  an  injunction.  The  answer  relied  upon 
acquiescence  on  the  part  of  the  plaintiffs.  Held,  but  for  tiiis 
defence  an  injunction  should  issue.^ 

§  15.  In  the  case  of  Campbell  v,  Scott,^  Sir  L.  Shadwell, 
y.  C,  remarked :  ^^  The  only  question  is  whether  there  has 
been  such  a   damnum  as  will  justify  the  party  in  applying 

^  Bogen  p.  Blichigan,  &c.,  2S  Barb.       >  Tnolumne,  &c.  v.  Chapman,  8  Cal. 

589.  392. 

*  United  States  v,  Parrott,  1  McAll.        •  Corning?  v.  Troy,  &c.,  34  Barb.  485 ; 
C.  C.  (Cal.)  271.  The  Rochdale,  &c.  v.  King,  2  Sim.  N. 

*  Mercca,  &c.  v.  Fremont,  7  Cal.  317.  S.  78 ;  M'Cord  v,  Iker,  12  Ohio,  387. 

*  Keilin  v.  West,  3  Green,  Ch.  448.  t  h  gim.  39. 


14  THE  LAW  OP  INJUNCTIONS.  [CH.   I. 

to  the  court,  because  injuria  there  clearly  has  been.  What 
has  been  done  is  against  the  right  of  the  plaintiff.  Now,  in 
my  opinion,  he  is  the  person  best  able  to  judge  of  that  him- 
self ;  and  if  the  court  does  clearly  see  that  there  has  been 
anything  done  which  tends  to  an  injury,  I  cannot  but  think 
that  the  safest  rule  is  to  follow  the  legal  right  and  grant  the 
injunction.'*  (a) 

§  16.  In  general,  clear  legal  or  equitable  rights,  free  from 
reasonable  doubt,  must  be  satisfactorily  shown,  to  authorize 
a  preliminary  injunction.^  "  It  is  an  appeal  to  the  extraor- 
dinary power  of  the  court,  and  the  plaintiffs  are  bound  to  make 
out  a  case  showing  a  clear  necessity  for  its  e:?:ercise."  ^  (J)  It 
is  "  the  duty  of  the  court  rather  to  protect  acloiowledged 

^  Scott  V.  Burton,  2  Ashm.  312  ;        ^  Per  Johnson,  J.,  Auburn,  &c.  v. 
8nowden  v.  Noah,  Hopk.  347 ;  Steam-    Donglass,  12  Barb.  555. 
boat,  &c.  V.  liyingston,  3  Cow.  713. 

(a)  So,  in  a  later  case.  Sir  W.  Page  Wood,  V.  C,  says :  "  WhHe  I  do  not 
wish  to  encourage  application  to  the  court  upon  triyial  matters,  on  the  other 
hand,  I  am  far  from  holding  out  the  notion  that  anjthing  like  large  or  heavy 
damages  must  be  recovered  before  the  plaintiff  can  be  assisted."  He  howerer 
inserted  in  the  order,  enjoining  the  pollution  of  a  stream,  the  words,  *'  to  die 
injury  of  the  plaintiff,"  remarking  further,  "  there  may  be  means  of  purifying 
the  stream  before  it  reaches  the  plaintiff's  works,  but  if  it  does  reach  them  in  a 
polluted  state,  he  has  a  right  to  be  protected."  Lingwood  t;.  Stowmarket  Co., 
Law  Rep.  (Eng.)  £q.  January,  1866,  pp.  77-^. 

So  in  case  of  an  alleged  breach  of  coyenant,  the  question  arising  as  to  the 
amount  of  damages,  the  court  remarked :  "  Whether  this  ground  of  non-inter- 
ference, can  be  applicable  to  a  case  of  this  peculiar  description,  may  be  matter 
deserving  of  some  consideration.  The  object  of  the  covenant  was  to  prevent, 
for  all  future  time,  any  obstruction  to  the  view  fh>m  the  backs  of  the  houses  — 
by  buildings  or  trees  above  a  certain  height.  Any  building  erected  or  any  tree 
permitted  to  grow  above  this  height,  would  be  a  breach,  and  yet  the  damage 
might  scarcely  be  appreciable.  If,  then,  it  were  necessary  to  wait  until  '  sub- 
stantial injury,'  were  sustained,  that  period  might  never  arrive,  although  viola- 
tions might  be  continually  occurring."  Per  Lord  Chelmsford,  L.  C,  Western  v. 
MacDermott,  Law  Bep.  (Eng.)  Eq.  February,  1867,  p.  75. 

And  in  another  late  case  it  is  said :  **  In  determining  whether  the  injury  ia 
serious  or  not,  regard  must  be  had  to  all  the  consequences,  not  merely  to  the  com- 
fort or  convenience  of  the  occupier,  but,  also,  to  the  effect,  upon  the  value  of 
the  estate,  and  upon  the  prospect  of  dealing  with  it  to  advantage."  Per  Sir  G. 
J.  Turner,  L.  J.,  Goldsmid  r.  The  Tunbridge,  &c..  Law  Bep.  (Eng.)  Eq.  June, 
1866,  p.  354. 

(6)  "  The  granting  of  an  injunction  ex  parte  is  the  exercise  of  a  very  extraordi- 
nary jurisdiction,  the  effect  of  which,  in  every  case  in  which  it  is  asked,  is  almost 
alarming."    Per  Lord  Langdale,  M.  B.,  Merborough  v.  Bomer,  7  Beav.  130. 
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li^ts  than  to  establish  new  and  doubtfnl  ones."  ^  At  least, 
an  injonction  requires  a  strong  primd  facie  case  of  tide.' 
Thus  an  injunction  will  not  be  granted  to  restrain  the  prose- 
cation  of  a  public  work  before  the  coming  in  of  the  answer, 
where  it  does  not  clearly  appear  that  the  complainant's  rights 
have  been  violated.^ 

§  17.  But  it  is  also  held,  that  the  granting  and  continuing 
<^  injunctions,  although  requiring  judicial  authority,  rest  in 
the  discretion  of  the  court,  to  be  governed  by  the  nature  of 
the  case.^  (See  §  13.)  ^^  It  is  not  usual,  nor  ordinarily  is  it 
proper,  to  inquire  into  the  right  of  the  court  to  grant  relief, 
upon  an  application  for  an  injunction ;  still  less  to  refuse  an 
injunction  when  the  question  of  jurisdiction  is  doubtful  and 
when  refusing  it  may  produce  injury  to  the  party  applying." 
(But  the  general  rule  is  modified  by  the  express  provisions  of 
the  New  York  Code .)  ^  And,  on  the  other  hand,  in  the  ab- 
sence of  special  circumstances,  equity  will  not  interfere  to 
control  or  limit  the  exercise  of  a  discretionary  power.^ 

§  18.  It  is  said,  that  an  application  to  a  court  of  chancery, 
for  the  exercise  of  its  prohibitory  powers  or  restrictive  en- 
ergies, must  come  recommended  by  the  dictates  of  conscience^ 
and  be  sanctioned  by  tJie  clearest  principles  of  justice^  And 
an  injunction  requested  upon  principles  of  equity  and  justice 
should  never  be  refused  in  the  first  instance.^  If  there  be 
no  equity  in  the  bill,  there  can  be  no  injunction.^  Either 
the  want  of  an  equitable  title,  or  the  establishment  of  a  legal 
title,  is  a  sufficient  reason  for  denying  equitable  relief.^^  And 
the  same  general  principle  is  farther  expressed  in  the  propo- 
sitions, that  an  action  for  damages  is  a  matter  of  rights  but 

^  Ptt  Sargent,  J.,  Bnmham  9.  Kemp-  *  Per  Mnllm,  J.,  Ballard  p.  Fuller, 

tea,  44  N.  H.  92 ;  BooHi  d.  Drisooll,  20  32  Barb.  68. 

Cobh.  5S5.  *  Kekewich  o.  Marker,  5  Eng.  L.  & 

'  Grey  v.  Ohio,  &c,  1  Grant,  412.  £q.  129. 

*£bnalie  v.  Delaware,  &c.,  4  Whart  ^  Maryland,  &c.  v.  Schroeder,  S  Gill 

424.  &  J.  93;  Clayton  v,  Tarrington,  33 

*  Roberts  v.  Anderson,  2  John.  Cb.  Barb.  144. 

tot ;  Tndcer  v.   Carpenter,  1  Hemp.  ^  Lee  v.  Montgomery,  Walker,  109. 

440;  Bnrcbard  v.  Bovce,  21  Geo.  6;  *  Smith  v.  Lard,  28  Geo.  585. 

Jead  V.  Chaptin,  37  iBng.  L.   &  Eq.  ^^  McAffee  p.  Lynch,  26  Mjbs.  257. 
472 ;  Kneedler  v.  Lane,  3  Grant,  523 ; 
Btate  V.  Judge,  16  La.  An.  233. 
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an  injunction  is  of  grace?-  (See  §  19.)  That  the  right  to  an 
injunction  is  not  ex  delnto  JtuttticBj  but  the  application  is  ad- 
dressed to  the  sound  conscience  of  the  Chancellor  acting 
upon  all  the  circumstances  belonging  to  each  particular  case.' 
That  the  Chancellor  has  the  right  to  require  a  lull  and  candid 
disclosure  of  all  the  facts,  and,  if  there  appears  in  the  pro- 
ceedings  sufficient  to  show  that  this  has  not  been  made,  he 
may  p^rty-fose  to  grant  an  injunctian.3  And  that  the 
process  of  injunction  should  be  applied  with  the  utmost  cau- 
tion. The  interference  rests  on  the  principle  of  a  clear  and 
certain  right  to  the  enjoyment  of  the  subject  in  question,  and 
an  injurious  interruption  of  that  right,  which  on  just  and 
equitable  grounds  ought  to  be  prevented.^  So  an  injunction 
is  a  secondary  process  (except  it  be  for  the  prevention  of 
torts),  and  must  be  asked  in  aid  of  some  primary  equity, 
which  must  be  disclosed  in  the  same  bill  that  prays  it.^  (a) 
(See  §  2.) 

§  19.  Li  conformity  with  this  general  requisition  of  eqidtjf 
in  the  case  presented,  a  bill  of  injunction  may  be  dismissed 
on  motion,  without  an  answer,  for  the  want  of  equity  on  its 
iace.^  So  where  the  answer  denies  all  the  equity,  if  any,  of 
the  bill,  a  preliminary  injunction  should  not  be  granted.^  A 
fiimiliar  application  of  this  principle  is  the  case  of  tLSury. 
Thus,  in  New  York,  on  a  bill  filed  before  the  act  of  the  15th 
of  May,  1837,  to  prevent  usury,  went  into  operation,  to  re- 
strain a  suit  at  law  upon  a  usurious  contract,  a  preliminary 
injunction  was  refiised,  the  plaintiff  not  having  offered  to 
pay  the  amount  equitably  due  upon  the  contract,  with  law- 
ful interest.^  (()     And  it  is  held  that  the  equity  relied  upon 

^  Grey  v.  Ohio,  &c.,  1  Grant,  412.  *  Wasbingion  v.  Emery,  4  Jones  Eq. 

s  Reddall  9,  Biyan,  14  Md.  444.  29 ;  Patterson  v.  Miller,  ib.  451. 

•  lb.  •  Richardson  v.  Prevo,  Breese,  167. 

*  Morse  v,  Machias,  &c.,  42  Maine,        ?  Crandall  v.  Woods,  6  Cal.  449. 
119.  "  Mitchell  v.  Oakley,  7  Paige,  6S  ; 

Rogers  v.  Rathbnn,  1  John.  Ch.  367. 

(a)  In  a  late  case,  an  injunction  was  refused,  upon  the  allegation  of  an  imper* 
feet  assignment  of  securities  by  one  deceased  to  a  trustee  for  his  son,  without 
deliyery,  and  to  the  prejudice  of  his  widow.  Jones  v.  Drake,  (Pa.)  Leg.  Intell. 
December  27, 1867. 

(6)  Although  a  case  of  "  atrocious  fraud,"  and  the  party  to  it  "  ought  unquea- 
tionably  to  be  sent  to  the  State  prison  for  swindling."  Per  Walworth,  Ch.,  7 
Paige,  68. 
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must  relate  immediately  to  the  subject  of  complaint.  Thus  it 
is  no  ground  for  restraining  a  railroad  firom  the  completion  of 
their  works,  that  they  have  violated  a  contract  connected 
therewith.^  So  an  injunction  will  be  granted  only  in  order 
to  prevent  violation  of  a  positive  right,  (See  §  18.)  Thus, 
where  commissioners  were  appointed  by  statute  to  ascertain 
who  were  entitled  under  a  preemption  law,  the  court  re&sed 
to  grant  an  injunction  at  the  instance  of  one  who  claimed  to 
be  injured  by  their  decision,  as  it  was  mere  matter  of  favor, 
and  not  of  right.^  So  aa  injunction  will  not  be  granted,  in 
&vor  of  a  party  claiming  to  exercise  a  right  granted  by  an 
act  of  the  legislature  clearly  unconstitutional.^  And  it  has 
been  held  in  Pennsylvania,  that  courts  have  chancery  jurisdic- 
tion to  enjoin  such  acts  only  as  are  contrary  to  law^  and  not 
merely  contrary  to  equity.*  (a)  Though  in  a  later  case  it  is 
held,  that,  in  Pennsylvania,  equity  is  so  much  a  part  of  the 
law,  that  the  word  law  often  means  both,  or  either.  Hence 
acts  contrary  to  equity,  as  well  as  those  contrary  to  law,  may  be 
enjoined.^  So  where  a  statute  has  made  provision  for  all  the 
circumstances  of  a  particular  case,  no  relief  can  be  afforded  by 
injunction,  although  the  statute  may  conflict  with  the  notions 
of  natural  justice  and  equity  entertained  by  a  court  of  chan* 

^  Gallagher  v.  Fayette,  &c.,  38  Penn.  *  Hagner  v.  Hejberger,  7  Watta  & 

102.  Seis.  104. 

3  Bell  9.  Parne,  2  Stew.  414.  ^  Stockdale  v,  XTUeiy,  37  Penn.  486. 
*  Moor  V.  Veazie,  31  Maine,  360. 

(a)  In  diis  case.  Sergeant,  J.,  remarked —  (7  W.  &  S.  107) :  "  The  object  of  this 
danse  was  to  furnish  adequate  redress  in  cases  where,  although  an  action  at  law 
was  maintiunable,  jet  the  injury  might  be  irreparable.  Thus,  if  there  were 
snffident  ground  to  believe,  in  consequence  of  threats  or  otherwise,  that  an  in- 
diTidual  was  about  committing  waste  in  timber,  &c.,  or  that  a  corporation  was 
grossly  abusing  its  priyileges,  or  that  a  public  officer  was  destroying  or  about  to 
destroy  public  books  and  papers,  or  materially  injure  the  public  interests,  or  em- 
beaole  or  waste  the  public  money  or  properties,  or  in  short,  any  act  was  doing  or 
likely  to  be  done,  for  which  damages  could  not  perhaps  compensate,  and  the  legal 
redress  might  be  too  tardy  or  ineffectual,  which  was  in  the  nature  of  misfeasance, 
nnitance,  waste,  spoil,  or  destruction  to  property,  and  the  act  was  contrary  to 
law  and  injurious  to  the  community  or  individuals,  a  summary  remedy  is  given 
by  the  strong  arm  of  an  injunction  to  stop  it,  or  prevent  its  being  done.  But  is 
that  the  case  here?  Is  the  defendant  exercising  the  office"  (that  of  school  di- 
rector) "  contrary  to  law,  non  constat,  and  we  cannot  collaterally  inquire  into  it  t 
He  is  exercising  the  office  de  facto  under  color  of  right,  and  there  has  never  been 
any  proceeding  against  him  at  law  to  have  him  ousted,  and  he  gan  only  be  ousted 
by  writ  of  qtu>  warranto," 

a 
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ceiy.^    It  is  held  that  chanceiy  will  refbae  an  injunction,  if 
the  party  propose  to  do  equity  in  the  presence  of  the  court' 

§  20.  The  eqwiJby  of  a  claim,  which  justifies  the  summary 
remedy  of  injunction,  necessarily  precludes  ikult  or  wrong  on 
the  part  of  the  plaintiff  himself.  Thus,  upon  an  application 
for  injunction  against  the  use  of  a  trade-mark,  it  was  objected 
that  the  plaintiff  falsely  and  fraudulently  represented  that  the 
article  was  protected  by  a  patent;  and  Wood,  V.  C,  re- 
marked :  ^'  It  is  very  material  that  persons  coming  here  for 
injunctions  should  be  very  careful  what  representations  they 
have  made.  They  must  satisfy  the  court  that  in  their  own 
representations  there  has  been  nothing  of  fraud."  So  the  court 
will  not  interrupt  a  public  work,  in  behalf  of  one  whose  land 
has  been  taken  without  compensation,  where  his  own  acts  have 
rendered  his  application  fiuudulent  and  against  good  faith.* 
And,  in  a  case  relating  to  the  construction  of  a  railroad,  the 
court  remark  :  ^^  The  case  was  one  for  compensation  at  law^ 
and  not  to  be  remedied  by  injunction  to  enforce  abatement  of 
the  road  as  a  nuisance,  or  the  perpetual  restraint  of  its  use. 
It  was  constructed  under  a  contract  with  a  stipulation  to  pay 
damages  for  consequent  injury,  and  with  a  tribunal  agreed 
upon  for  their  assessment.  To  permit  the  party  to  construct 
their  road  under  an  amicable  contract,  after  a  solicited  with- 
drawal of  compulsory  proceedings,  which  would  in  all  proba- 
bility have  resulted  in  giving  the  right,  subject  only  to  the 
condition  of  the  payment  of  damages,  and  then  ask  to  destroy 
the  whole  because  of  a  non-compliance  in  some  particulars,  is 
a  course  so  contrary  to  equity  as  to  be  a  vain  effort.'*  * 

§  21.  And  the  same  consideration  of  equity  is  sometimes  so 
applied  as  to  include  the  rights  and  interests  of  third  persons. 
Thus,  in  a  case  relating  to  a  watercourse,  it  was  said :  *^  In 
cases  of  such  a  nature  as  this,  (the  court)  must  have  regard 
not  only  to  the  dry  strict  rights  of  the  plaintiff  and  defendant, 
but  also  to  the  surrounding  circumstances ;  to  the  rights  or 

1  Glenn  o.  IP'owler,  8  GUI  &  J.  340.  ^  Per  Thompran,  J.jPiuejv.  Wright, 

>  Behn  o.  Tonng,  21  G«o.  S07.  81  Penn.  395-6. 

*  Canon  v.  Coleman,  3  Stockt  106. 
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interests  of   other  persons,  which  may  be  more  or  less  in- 
volved." 1 

§  21  a.  The  equity  of  the  plaintiff's  case  may  consist  in 
the  mode  adopted  by  the  defendant  of  exercising  a  certain 
right,  rather  than  in  the  want  of  such  a  right  itself;  involving 
the  necessity  of  this  summary  interference  to  reconcile  the  con- 
flicting claims  of  the  respective  parties.  Thus,  where  the  de- 
fendant was  entitled  to  a. water-power  suppUed  by  a  waste 
weir  from  a  public  canal,  in  a  bill  for  injimction  brought  by 
the  canal  company,  the  court  remark :  "  The  defendants  claim 
that  during  the  time  that  business  is  suspended  on  the  canal 
they  have  a  right  to  have  the  water  flow  in  its  original  chan- 
nel ;  but  they  have  not  taken  the  right  method  of  asserting 
their  right,  if  they  have  any.  The  plaintiffs  are  in  possession 
of  the  water  for  the  purpose  of  their  canal,  and  the  time 
during  which  they  need  it  for  the  actual  business,  and  the 
quantity  which  they  need  to  keep  in  the  canal  during  the 
winter  season  when  business  is  suspended,  are  necessarily 
quite  indefinite.  It  is  impossible,  therefore,  that  the  defend- 
ants can  be  allowed  to  define  for  themselves  the  plaintiffs' 
right,  and  interfere  with  their  possession.  They  insist  on 
opening  the  weirs  and  helping  themselves  according  to  their 
own  judgment ;  but  this  would  be  a  lawless  mode  df  vindicat- 
ing their  rights,  and  it  cannot  be  allow^ed.  If  the  defendants 
have  any  right  to  the  water  beyond  what  the  plaintiffs  are 
willing  to  concede  to  them,  they  must  bring  their  bill  or 
action  to  have  those  rights  defined  before  they  can  be  en- 
forced."» 

§  22.  And  an  injunction  is  sometimes  reiused  upon  the 
ground  that  it  would  cause  great  injury  to  the  defendant.^ 

§  23.  Where  a  party  has  a  remedy  at  law^  he  cannot  come 
into  equity,  unless,  from  circumstances  not  within  his  control, 

1  Wood  V.  Sutdifie,  2  Sim.  N.  S.       *  Wood  v,  Sutdiffs,  S  Sim.  N.  8. 
1S4.  167. 

■  Per  Lowrie,  J.,  Eric,  Ac  v.  Walker, 
ft  Pemn.  173. 
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he  could  not  avail  himself  of  his  legal  remedy ;  ^  (a)  nor  for 
the  assertion  of  a  right,  the  existence  or  non-existence  of 
which  is  properly  determinable  at  law,  and  the  exercise  of 
which  will  do  no  injury  to  the  party  denying  it ;«  nor  where 
it  is  not  essential  to  secure  the  party's  rights,  and  the  object 
can  be  effected  by  filing  a  notice  of  lis  pendens ;  ^  nor  where 
there  is  a  remedy  at  law,  and  it  does  not  appear  but  that 
damages  at  law  would  be  realized,  and  there  is  no  danger  of 
irreparable  injury.*  More  especially,  where  the  matter  of  the 
bill  itself  shows  that  the  plaintiff  has  an  adequate  remedy  at 
law,  an  injunction  on  the  bill  cannot  be  sustained.^  In  such 
cases,  an  injunction  will  not  at  least  be  granted,  until  the 
petitioners  have  established  their  right  to  redress  by  an  action 
at  law.^  Thus  the  principle  upon  which  an  equity  court 
interferes  by  injunction,  in  cases  both  of  public  and  private 
nuisance^  is  the  inadequacy  of  the  remedy  at  common  law ; 
and  it  is  on  the  ground  of  injury  to  property  that  this  juris- 
diction rests.*^  So  in  case  of  devise  to  the  widow  of  the  tes- 
tator, during  her  widowhood,  or  until  their  youngest  child 
attained  the  age  of  twenty-one  years,  for  the  support  of  her- 
self and  their  children,  with  remainder  to  the  children,  in  fee, 
subject  to  dower ;  upon  a  bill  filed  by  the  widow  and  the  chil- 
dren, charging  against  the  defendant  an  unlawful  and  violent 
entry  upon  the  land,  taking  the  products  thereof,  and  depriv- 
ing the  complainants  of  their  means  of  support  and  mainte- 
nance, and  praying  that  he  might  be  compelled  to  surrender 
the  land  to  them,  and  for  an  injunction  and  a  receiver  of  the 

1  Nicolson  V.  Hancock,  4  Hen.  &  M.  *  Wame  v.  Morris,  &c,  1  Halst.  Ch. 
491 ;   Hobinson  v.  Byson,  1  Bro.  C.    410. 

588 ;  Wallace  v.  McVey,  6  Ind.  300.  »  Mallett  v.  Weybosaett  &c.,  1  Barb. 

2  Doughty  V.  Somerville,  &c.,  3  Halst    21 7. 

Ch.  51.  •  Arnold  v.  Klepper,  24  Mis.  278. 

■  Waddell  v.Bruen,  4  Edw.  Ch.  671.        t  Atty.,  &c.  v.  Sheffield,  &c.,  19  Eng. 

L.  &  £q.  639. 

(a)  That  full  compensation  can  be  had  at  law,  "  is  the  great  mle  for  withhold- 
ing the  strong  arm  of  the  Chancellor."  Per  Thompson,  J.,  Pusey  v,  "Wright, 
31  Penn.  396.  The  question  is  said  to  depend  wholly  upon  the  character  of  the 
case.    Watson  v.  Sutherland,  5  Wall. ;  Ajner.  Law.  Reg.  November,  1867,  p.  61. 

This  objection  to  equitable  interference  may  sufficiently  appear  by  the  bill 
itself;  as  where  the  bill  alleges,  that  the  defendant,  under  a  pretended  claim  of  a 
right  of  way,  under  a  pretended  order  of  the  board  of  supervisors,  has  entered 
the  plaintifTs  close,  torn  down  and  destroyed  the  fences,  and  threatens  to  do  it 
as  often  as  they  arc  erected.    Leach  v.  Day,  27  Cal.  643. 
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rents  and  profits,  pendente  liUj  it  was  held,  that  the  &cts 
charged  did  not  show  that  the  defendant  was  committing  ir- 
reparable damage  to  the  property,  to  prevent  which  an  injunc- 
tion was  necessary ;  that  the  remedy  at  law  was  ample  and 
complete,  either  by  action  of  trespass,  ejectment,  or,  under 
the  statutes,  for  a  forcible  entry .^  So  on  a  bill  in  equity, 
brought  by  the  owner  of  a  mill-dam,  to  restrain  a  town  from 
opening  certain  sluiceways  therein,  on  the  ground  that  the 
dam,  by  raising  the  water  over  certain  highways,  is  a  nuisance, 
a  temporary  injunction  will  not  be  granted,  or,  if  granted  on 
application  ex  partem  will  be  dissolved ;  when  it  appears  that 
the  refiisal  to  grant,  or  the  dissolution  of  the  injunction,  can- 
not lead  to  any  injury  or  cause  any  loss  to  the  plaintiff  which 
cannot  be  repaired  in  damages,  or  affect  the  merits  of  the 
controversy  on  a  trial  in  due  course.^  So,  in  general,  a  pur- 
chaser of  land,  who  has  a  full  and  complete  remedy  at  law  on 
the  covenants  in  his  deed,  cannot  have  an  injunction  against 
his  vendor  to  restrain  him  £rom  collecting  the  pmrchase- 
money  ;^  though  a  person  who  does  not  reside  and  has  no 
property  in  the  State  may  be  restrained  &om  collecting  a  note 
given  for  land  to  which  he  had  no  title,  notwithstanding  the 
remedy  at  law  on  a  covenant  of  warranty.*  (See  2?ife.)  So, 
in  Georgia,  the  remedy  for  the  opening  of  an  old  road  by  the 
superior  courts  is  by  certiorari,  not  by  injunction  against  the 
commissioners  who  seek  to  execute  the  order.^  (a) 

^Pfeltzv.  Piel^UMd.S76.  «  Green  o.  Campbell,  2  Jones  £q. 

*  Wine  V.  Fairhayen,  S  Cnsh.  363.  446. 

*  WQlanfl   V,  Hogne,  2  Jones   £q.  *  Nichols  v,  Sntton,  22  Geo.  369. 
479. 

(a)  In  general,  certiorari  is  the  process  for  revising  the  proceedings  of  inferior 
hoards  or  tribunals  of  special  jurisdiction.  Injunction  is  not  the  remedy,  unless 
neeesaarf  to-prerent  a  multiplicity  of  suits  or  irreparable  injury,  or  unless  the 
proceeding  complained  of  is  valid  on  its  &oe,  and  to  be  avoided  only  by  extrinsic 
endenoe.  Thus  a  bill  is  bad  on  demurrer,  to  enjoin  judgments  rendered  by  the 
mayor  of  St.  Louis  for  the  amount  of  alleged  benefit  to  the  property  of  the 
plaintiff  from  the  opening  of  a  street,  upon  the  ground  of  want  of  authority  in 
tibe  mayor,  and  various  defects  and  irregularities  in  the  proceedings.  There 
being  a  plain,  adequate  and  complete  remedy  at  law,  equity  has  no  jurisdiction. 
Ewing  o.  St  Louis,  5  Wall. ;  Amer.  Law  Beg.,  December,  1867,  p.  121. 

So  one,  whose  land  has  been  taken  for  a  street,  may  review  the  proceedings  of 
the  commissioners  by  certiorari,  or  may  put  the  title  of  the  public,  acquired 
nnder  them,  in  issue  by  a  common-law  action,  but  not  by  an  injunction.  Kelsey 
V.  King,  32  Barb.  410. 

Appmd  may  also  be  set  up  as  a  legal,  mode  of  redress,  which  precludes  the 
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§  23  a.  The  question  has  arisen,  whether  the  remedy  of 
,  injunction  would  He  in  case  of  an  agreed  penalty  or  forfeiture. 
It  has  been  held  that  the  breach  of  a  restrictive  covenant  in 
a  lease  may  be  enjoined,  though  secured  by  forfeiture  of  the 
lease  and  a  penalty.^  But  where  the  plaintiff  agreed  with  the 
defendants,  a  railroad  company,  that  they  might  enter  upon 
his  land  and  build,  and  have  the  damages  settled  by  award 
within  a  year,  and  that  they  should  be  paid  within  sixty  days ; 
if  not,  the  license  to  cease,  and  all  rights  of  the  company,  and 
its  interest  in  the  fixtures,  to  be  as  if  it  had  entered  in  its  own 
wrong :  held,  a  case  of  forfeiture,  not  to  be  enforced  by  injunc- 
tion against  an  entry  upon  thd  lands.^  So  in  an  early  case  the 
plaintiff  let  a  farm  to  the  defendant,  at  an  annual  rent,  part 
of  it  pasture,  the  defendant  covenanting  not  to  break  up  or 
plough  any  part  of  it,  and,  if  he  did,  to  pay  at  the  rate  of 
twenty  shillings  per  acre  per  annum.  Injunction  reinsed, 
because  the  parties  had  agreed  the  damage  and  set  a  price 
for  ploughing.  The  court  remarked  that,  if  the  defendant 
was  plaintiff  against  paying  the  twenty  shillings,  they  would 

^  Barret  v.  Blagraye,  5  Yes.  555.        *  Coe  v.  Colnmbus,  &c.,  10  Ohio  N. 
See  Avlet  v.  Dodd,  2  Atk.  239 ;  Ben-    S.  872. 
son  17.  'Gibson,  8  ib.  396. 

equitable  remedy  of  injunction.  In  case  of  a  bond  for  costs  filed  by  a  non-resi- 
dent, and  an  appeal  of  the  suit  till  the  termination  of  which  the  costs  are  not 
payable ;  if  an  action  is  brought  upon  the  bond  in  another  court,  the  obligor 
may,  by  motion  in  the  former  suit,  stay  proceedings  in  the  latter  till  the  appeal  is 
decided.  Otherwise,  if  he  unsuccessfully  resists  the  suit  on  the  bond.  Van  Vleck 
V,  Clark,  88  Barb.  816. 

The  plaintiffs  were  administrators  upon  the  estate  of  A,  who  had  guaranteed, 
by  indorsement,  a  note  of  B  and  Co.  to  C.  The  note  was  presented  against  the 
estate  of  A,  and  allowed  by  the  commissioners.  Before  return  of  their  report 
to  the  probate  court,  C  took  a  new  note  signed  by  the  members  of  the  firm,  and 
gave  up  the  old  one.  The  commissioners,  not  knowing  the  fact,  reported  in 
&Tor  of  the  claim,  and  the  plaintifi^s,  also  without  notice,  failed  seasonably  to 
appeal.  Learning  the  facts,  they  afterwards  refiised  to  pay  the  claim,  and  C 
brought  a  suit  on  the  probate  bond.  Upon  a  bill  for  injunction  of  this  suit  ,*  held, 
the  failure  to  appeal  was  no  bar  to  relief,  and  that  the  proper  remedy  was  an 
injunction,  and  not  an  application  to  the  probate  court  for  an  opening  of  the 
commission  and  a  rehearing.    Weed  v.  Grant,  80  Conn.  74. 

The  (Massachusetts)  Supreme  Court  has  equitable  jurisdiction  of  a  priyato 
nuisance,  notwithstanding  the  remedy,  provided  by  Gen.  Sts.  c.  145,  sect.  16,  of  aa 
application  for  leave  to  file  an  information  in  the  nature  of  a  quo  warranto,  for 
ii^ury  to  private  rights  or  interests,  by  the  exercise,  on  the  part  of  a  private 
corporation,  of  a  franchise  or  privilege  not  conferred  by  law.  Fall,  &c.  v.  Old, 
Ac.,  5  Allen,  221. 
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not  relieve  him.^  And  the  general  distinction  is  laid  down, 
that  breach  of  condition  forfeits  the  estate.  Breach  of  cov- 
enant is  ground  either  of  injunction  or  an  action  for  damages.^ 

§  24.  A  demand  growing  ont  of  an  illegal  transaction,  which 
cannot  be  recovered  or  enforced  directly,  cannot  be  made  the 
feondation  of  a  proceeding  in  chancery  for  an  injunction 
against  a  legal  demand*' 

§  25.  The  interference  of  a  court  of  equity  by  injunction 
sometimes  depends  upon  statutory  provisions  either  for  this 
or  other  remedies.  Upon  this  point  it  is  said :  *^  The  remedy 
by  injunction  is,  notwithstanding  the  (statutory)  provision 
fiir  its  exercise,  only  such  in  the  absence  of  an  adequate 
l^al  remedy."  ^ 

§  26.  Where  a  statute  provided  a  specific  remedy  against 
a  plank-road  for  neglect  to  repair,  it  was  held  that  equity 
would  not  enjoin  the  collection  of  tolls  till  the  repairs  were 
made.^  So  a  bill  for  injunction  was  filed,  alleging  that  the 
complainant  made  a  contract  with  the  defendants,  a  railroad 
company,  by  which  he  was  to  convey  to  them  a  right  of  way 
over  his  land,  and  a  tract  for  a  depot ;  and  that  they  had  pur- 
chased other  grounds  and  intended  to  use  them  for  a  depot, 
and  abandon  those  of  the  complainant.  The  defendants 
denied  such  abandonment.  Held,  the  remedy  of  the  com- 
plainant was  by  an  action  at  common  law,  or  under  the  rail- 
road act.^ 

§  27.  The  remedy  by  injunction  does  not  preclude  other 
remedies  for  the  same  injury.  Thus,  in  California,  a  mort- 
gagee may  maintain  replevin  for  fixtures,  although  the  Prac- 
tice Act,  sect.  261,  authorizes  an  injunction  against  their  re- 
moval.^ 

^Woodward  v.  Gyles,  2  Yern.  116.  *  Per  Thompflon,  J.,  Scheetz's,  &c., 

8ee  Bolfe  v.  Peterson,  6  Bro.  Pari.  35  Penn.  95. 

470.  ^  Com.  V.  Wellsboro',  &c,  35  Penn 

*  Woodmff  9.  Water,  &c.,  2  Stockt.  152. 

4S9.  '  Gallagher  v.  Fajette,  &c,  38  Penn. 

*  Pond  V.  Smith,  4  Conn.  297.  102. 

7  Sands  v.  Pheiffer,  10  Cal.  258. 
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§  28.  In  Langton  v.  Horton,^  a  judge  of  the  Court  of 
Queen's  Bench  had  ordered  an  issue  to  try  the  title  to  prop- 
erty in  the  hands  of  a  sheriff,  by  virtue  of  the  Interpleader 
Act,  1  A  2  Wm.  IV.,  c.  58,  and  1  A  2  Vict.  c.  45.  The  plain- 
tiffs, claiming  the  property,  apply  for  an  injunction  against  these 
proceedings.  It  appeared  that  the  case  involved  the  validity 
of  an  asaignment  of  a  prospective  cargo.  Held,  as  this  was 
a  matter  peculiarly  of  equitable  jurisdiction,  an  injunction 
should  be  granted,  the  acts  applying  only  to  cases  of  strictly 
legal  rights. 

§  29.  In  the  case  of  Baldwin  v,  Bufialo,^  the  distinction  is 
taken,  that,  where  the  proceedings  in  a  street  case  are  illegal, 
and  therefore  inoperative  and  void,  certiorari  is  the  proper 
remedy,  unless  the  proceedings  in  the  subordinate  tribunal,  or 
the  official  acts  of  public  officers,  affecting  the  title  to  real 
estate,  lead,  in  their  execution,  to  the  commission  of  .irrepar- 
able injury  to  the  freehold,  or  to  a  multiplicity  of  suits ;  or 
unless  the  adverse  claim  to  the  land  is  valid  upon  the  face  of 
the  instrument  or  the  proceedings  compkined  of,  and  extrinsic 
facts  require  to  be  proved  to  establish  the  invalidity  or  ille- 
gality. 

§  30.  Courts  of  equity  have  no  controlling^  wupervinng^  or 
mperintending  power  over  courts  of  law,  and  will  neither 
arrest  nor  interfere  with  their  proceedings  on  the  ground  that 
their  decisions  were  erroneous ;  much  less  stay  or  interfere 
with  them,  in  anticipation  of  such  erroneous  decisions.^  (See 
§  60.)  Thus,  if  a  city  ordinance  be  in  conffict  with  any  com- 
mercial regulation  of  Congress,  a  party  prosecuted  under  it 
has  an  adequate  remedy  at  law.  He  may  plead  that  fact  in 
defence  in  the  city  court,  and,  if  the  decision  be  against  him, 
he  may  appeal  and  then  have  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States.  Therefore  the  Circuit  Court  of 
the  United  States  would  not  grant  relief  by  injunction  even 
if  it  had  the  power.* 

1 3  Bear.  464.  *  Hood  v.  New  York,  ftc,  23  Oonn. 

3  29  Barb.  399.    See  the  Mayor,  &c.,  609 ;  Richardson  o.  Baltimore,  8  Gill, 

V.  Meserole,  26  Wend.  132 ;  Ueywood  433. 

p.  Bufialo,  14  N.  T.  534.  «  Rogers  v.  CindnnatL  5  McL.  337. 
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§  31.  With  more  special  reference  to  the  character  of  the 
injiuy  in  question,  as  irreparahle  by  an  action  at  law ;  where 
the  injury  is  not  susceptible  of  being  adequately  compen- 
sated in  damages,  or  such  as  from  its  continuance  or  per- 
manent  mischief  must  occasion  a  constantly  recurring  griev- 
ance, which  cannot  be  otherwise  prevented,  as  where  loss  of 
health,  loss  of  trade  or  business,  destruction  of  the  means  of 
subsistence,  or  permanent  ruin  to  property,  may  or  will  ensue 
firom  the  wrongfrd  acts ;  or  where  an  easement  or  servitude 
18  annexed  by  grant,  covenant,  or  otherwise  to  a  private 
estate  :  equity  will  interfere  by  injunction  in  frirtherance  of 
justice  and  the  violated  rights  of  the  party,  or  to  protect  the 
due  and  quiet  enjoyment  of  the  easement  against  encroach- 
xnents«^  (a) 

§  32.  The  omission  of  the  charge  of  irreparable  mischief 
would  not  be  a  defect  in  a  bill  otherwise  good ;  because  the 
court  must  be  satisfied,  from  a  statement  of  the  grievances, 
that  the  injury  would  be  irreparable,  and  it  is  enough  if  the 
court  can  discover  this  from  the  allegation  of  facts.^  On  the 
other  hand,  mere  allegation  of  danger  of  a  great  and  irrepa- 
xable  injury  is  not  enough ;  facts  must  be  stated,  to  satisfy  the 
court  of  the  existence  of  such  danger.' 

§  33.  It  is  held,  that,  if  the  court  interfere  on  the  ground 
that  the  complainant  has  not  an  adequate  remedy  at  law,  it 
should  do  so  by  a  direct  decree  to  that  effect,  and  not  by 
injunctions  issued  at  a  preliminary  stage  of  the  proceedings.^ 

§  34.  In  refusing  to  interfere  by  injunction,  a  court  of 
equity  takes  notice  of  other  remedies  within  the  power  of  the 
party  complaining,  than  that  of  an  action  at  law.  Thus,  in 
case  of  a  bill  by  a  part  of  the  directors  of  an  insurance  com^ 

1  Webber  p.  Gage,  39  N.  H.  182.  *  Branch,  &c.  v.  Yuba,  13  Cal.  190. 

*  DftTis  9.  Seed,  14  Md.  152.  «  AkriU  p.  Selden,  1  Barb.  316. 

(a)  In  a  Ute  caae  it  is  said,  *'  It  cannot  be  contended  that  those  who  are 
minded  to  erect  a  building  that  will  inflict  an  injury  upon  their  neighbor,  have 
a  right  to  puchaM  him  oat  without  anj  Act  of  Parliament — even  though  he 
be  willing  to  take  compensation,  if  he  is  not  ready  to  submit  to  the  yaluation  of 
a  jury."    Per  Sir  W.  Page  Wood,  Law  Bep.  (£ng.)  £q.  July,  1S66,  p.  245. 
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panj,  constituted  by  deed,  against  another  director,  alleg^g 
misconduct,  it  appeared  that  the  plaintiffs  had  not  made  use  of 
the  regulating  authority  given  by  the  deed,  and  an  injunction 
which  had  been  granted  was  dissolved*^  So,  in  a  case  relat- 
ing to  a  watercourse,  it  appeared  that  other  parties,  who  had 
polluted  the  stream  in  the  same  way,  being  threatened  with 
suits,  entered  into  an  agreement  with  the  plaintifis  to  make 
a  certain  annual  payment  for  the  privilege  of  ^oing  it ;  and 
the  court  held  this  to  be  sufficient  proof  that  the  plaintifi 
had  an  adequate  remedy  at  law,  and  were  not  entitled  to  an 
injunction.^ 

§  85.  It  is  sometimes  said  to  be  the  general,  though  not 
universal  rule,  that  an  action  at  common  law  should  be 
brought  before  an  application  is  made  for  an  injunction.^  So 
it  is  held,  that,  if  the  title  of  the  complainant  is  denied,  he 
must  show  former  recoveries  or  long  possession,  in  the  case  of 
patents ;  and,  in  case  of  waste  and  trespass,  that  there  are  no 
facts  to  warrant  the  denial ;  or  the  injunction  will  be  refused 
till  the  disputed  questions  of  title  are  settled  at  law.^  But  the 
prevailing  rule  would  seem  to  be  otherwise ;  and  it  is  even 
held  that  a  complainant;  who  has  established  his  right  at  law, 
stands  in  no  better  position  in  respect  to  obtaining  an  injunc- 
tion, than  one  whose  right  is  not  disputed.^ 

§  86.  The  bearing  of  a  legal  title,  or  the  want  of,  or  a 
controversy  respecting  such  title,  upon  a  petition  for  injunc- 
tion, is  found  stated  in  various  forms,  apparently  not  quite  rec- 
oncilable with  each  other.  While  it  is  sufficient  ground  for 
refusing  an  injunction,  that  the  party  has  an  adequate  remedy 
at  law,  it  is  also  held  that  there  is  no  case,  in  which  equity  has 
granted  a  perpetual  injunction  to  a  plaintiff  to  protect  him  in 
the  enjoyment  of  a  naked  legal  right,  which  he  and  those 
under  whom  he  claims  have  stipulated  by  solemn  deeds  not  to 
exercise.     Legal  rights  must  be  asserted  by  legal  means,  and 

1  Elliflon  V,  Bignold,  2  Jac  &  W.  0.  C.  (Cal.)  271.    See  Union,  &c.  v. 

503.  Kerr,  2  Md.  Ch.  Dec.  460. 

«  Wood  P.  Sutdifle,  2  Sim.  N.  S.  ♦  Perry  v.  Parker,  I  W.  &  M.  2S0. 

168.  *  Quackenbnsh    v.    Van    Riper,    2 

*  United  States  «.  Parrott,  1  McAU.  Green,  Ch.  350. 
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courts  of  equity  never  lend  their  aid  where  equity  and  justice 
do  not  imperiously  demand  it.^  A  party  seeking  to  restrain 
the  exercise  of  a  legal  right  must  show  substantial  grounds 
for  doubting  its  existence.'  A  legal  title  is  properly  tried  at 
law,  and  equity  interferes  only  to  protect  an  equitable  against 
a  strictly  legal  title,  or  to  compel  a  discovery  for  such  protec- 
tion. Hence  an  ejectment  at  law  will  not  be  enjoined,  except 
upon  some  peculiar  grounds  of  equity,  clearly  and  expressly 
appearing  in  the  bill ;  as  where  the  bill  shows  a  clear  legal 
title  in  the  plaintiff,  and  a  complete  defence  to  the  ejectment.^ 

§  37.  Notwithstanding  the  general  rule,  that  the  party  ap- 
l^ying  for  an  injunction  must  be  remediless  at  law,  the  court 
of  equity  is  not  exceeding  its  functions,  in  deciding  a  purely 
legal  question  arising  in  a  suit  before  it,  either  with  or  without 
legal  assistance,  but  ought  to  decide  such  a  question  where  the 
controversy  and  material  facts  are  plain.^  And  an  injunction 
may  be  pranted  where  the  defendant,  against  whom  there  is 
otherwisf*  good  remedy  at  common  kwfis  insolvent,  or  about 
to  abscond.^ 

§  38.  As  may  be  gathered  from  what  has  been  ah^ady 
stated,  with  reference  to  the  grounds  which  justify  the  inter- 
ference of  a  court  of  equity  by  injunction ;  it  is  held,  that, 
where  a  petition  for  an  injunction  does  not  show  that  the 
party  applying  for  it  is  likely  to  be  injured  by  the  proceeding 
complained  of,  the  injunction  ought  not  to  be  granted  ;  or,  if 
granted,  it  ought  to  be  dissolved,  on  motion.^  Also  .that  past 
h^uries  are  not  in  themselves  ground  for  an  injunction  ;  but 
when  there  is  a  continuance  of  an  injury,  and  a  right  to  con- 
tinue it  is  claimed,  an  injunction  may,  in  a  proper  case,  be 
issued  to  restrain  the  continuance.^ 

§  39.  Another  principle  is,  that,  where  either  party  may 
suffer  by  the  granting  or  withholding  an  injunction,  the  rule 

^  Boslej-   V.  McKim,  7  Har.  &  J.  ^  Shrewsbury,  &c.  v.  Stonr,  &c.,  21 

468.  £ng.  Law  &  Eq,  628. 

*  The  Oxford,  &c.,  9  Hare,  (41  Eng.  «  Ponder  v.  Cox,  28  Geo.  305. 
CauL)  441.  •  Cameron  v.  White,  3  Tex.  152. 

•  ndlhower  V.  Todd,  8  Stockt  54.  ?  Society,  &c.  v.  Morris  Canal,  Saxt 

157. 
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in  eqnily  requires  the  court  to  balance  the  inconveniences 
likely  to  be  incurred  by  the  respective  parties,  by  means  of 
the  action  of  the  court,  and  to  grant  or  withhold  the  injunc- 
tion according  to  a  sound  discretion.^  Where  an  injunction 
might  cause  irreparable  damage  to  the  defendant,  in  the  event 
of  the  plaintiff's  not  being  exclusively  entitled,  but  the 
damage  sustained  by  the  plaintiff,  in  the  event  of  establishing 
his  title,  allows  of  compensation,  the  injunction  will  be  refiised.^ 
At  least,  an  injunction  should  not  issue  where  the  benefit  to 
one  party  is  but  small,  while  it  will  operate  oppressively  and 
to  the  annoyance  and  injury  of  the  other,  unless  the  wrong  is 
so  wanton  and  unprovoked  as  to  deprive  the  party  of  any 
claim  to  such  consideration.^  And  though  the  mere  incon- 
venience of  granting  an  injunction  is  not  per  se  ground  for 
re&sing  it;  this  corroborates  the  objection  arising  firom  un- 
reasonable acquiescence  in,  or  originally  inviting,  the  injury 
complained  of.*  (a) 

§  40.  Equity  may  enjoin  any  act,  from  which  irreparable 
injury  to  pvblic  property  may  result.^ 

§  41.  In  cases  of  imminent  danger  of  injury,  a  temporary 
injunction  will  be  granted  on  filing  amendments  to  a  bill  after 
appearance,  but  the  injunction  will  be  accompanied  with  an 
order  to  show  cause  why  the  bill  should  not  be  amended,  and 
why  the  injunction  should  not  be  continued.* 

§  42.  It  is  said  that  slight  infringements  of  rights  in  respect 
of  land,  by  a  large  company  of  persoiM^  ought  to  be  watched 
with  a  careftil  eye,  and  repressed  with  a  strict  hand,  by  a 
court  of  equity,  where  it  can  exercise  jurisdiction.^  (See  CoT" 
poratiom.^     But  an  injunction  will  not  be  granted  for  every 

^  Grey  v.  Ohio,  &c.,  1  Grant,  412.  *  Putnam  u.  Valentine,  5  Ham.  187. 

<  Hartridge  v.  Bockwell,  Charl.  B.       «  Hays  v.  Herr,  4  Sandf.  Ch.  485. 
M.  260.  7  Per  Sir  J.  L.  Knight  Bruce,  L.  J., 

*  Jones  V,  Newark,  3  Stockt.  452.  Attr.,  &c  v.  Sheffield,  &c.,  19  £ng.  L. 

«  Pettibone  v.  LaCrosse,  &c.,  14  Wis.  &  ]^.  639. 
443. 

(a)  Where  there  is  a  balance  of  inconveniences,  and  a  small  amonnt  involved, 
the  court  will  not  enjoin,  but  require  an  account  pending  the  action  at  law. 
Cory  V.  Yarmouth,  &c,  3  Hare,  (25  £ng.  Cha.)  593. 
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WTongfiil  or  unconstitutional  act  of  individuals  or  corpora- 
tion$^  Thus,  where  a  city  ordinance  directed  the  plaintiff's 
lots  to  be  filled  and  the  expense  assessed,  an  injunction  was 
refused,  on  the  ground  that  the  injury  was  not  shown  to  be 
irreparable,  so  that  an  action  at  law  would  not  be  an  ample 
remedy,  and  that  the  assessment,  if  illegal,  could  not  be  col- 
lected.* So  where  the  plaintifis,  for  the  purpose  of  prevent- 
ing the  defendants  from  laying  their  pipes  firom  their  gas-works 
into  a  city,  purchased  a  lot  of  land  so  situated  upon  the  high* 
way,  that  it  was  necessary  that  the  defendants'  main  pipe 
should  pass  through  that  part  which  lay  within  the  Umits  of 
the  highway,  and  the  defendants  laid  their  pipes  across  it,  and 
avowed  their  determination  to  maintain  it  there ;  held,  as  the 
substantial  controversy  was  in  relation  to  the  right  to  use  the 
highway  irrespective  of  any  title  to  the  soil,  and  as  the  de- 
fisndants  were  liable  in  trespass  for  any  damage  done,  to  the 
land,  an  injunction  ought  not  to  be  granted.  ^ 

§  43.  To  entitle  the  plaintiff  to  an  injunction,  he  must  not 
be  guilty  of  any  improper  delay  in  applying  for  relief.*  And 
this,  although  the  application  be  on  behalf  of  the  attorney- 
general.^  **If  a  party  is  guilty  of  laches  or  unreasonable 
delay  in  the  enforcement  of  his  rights,  he  thereby  forfeits  his 
claim  to  equitable  rehef — more  especially  where  a  party, 
being  cognizant  of  his  rights,  does  not  take  those  steps  to 
assert  them  which  are  open  to  him,  but  lies  by,  and  suffers 
other  parties  to  incur  expenses  and  enter  into  engagements 
and  contracts  of  a  burdensome  character."^  ^^The  court 
looks  most  minutely  to  the  time  in  which  (the  parties)  have 
permitted  the  matter  to  proceed,  and  will  not  allow  them  to 
obtain  an  injunction  in  the  absence  of  the  other  party,  when 
they  have  themselves,  for  some  time,  acquiesced."  ^  Acquis 
eteence^  although  not  conferring  a  right  on  the  opposite  party, 

1  Blake  p.  Brookljii,  26  Barb.  SOI.  Cross,  5  Jones  £q.  323  ;  Whitney  v, 

«  n>.    See  chap.  24.  Union,  &c.,  II  Gray,  359. 

•  Norwich,  Ac,  r.  Norwich,  &c.,  25  *  Per  Sir  G.  J.  Turner,  L.  J.  Atty,  Ac. 
Coon.  19.  V.  Sheffield,  &c.,  19  £ng.  L.  &  £q.  639. 

*  Qnj  V.  Ohio,  &c.,  I  Grant,  412 ;  *  Per  Bigelow,  J.,  Tash  v.  Adams, 
Field  V.  Beanmont,  3  Madd.  61 ;  Bur-  10  Cosh.  253. 

den  V.  Stdn,  27   Ala.  104;  Long  v.        ^Per  Lord  Langdale,  M.  B.  Mez« 

borough  V,  Bower,  7  Bear.  130. 
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deprives  the  complainant  of  his  right  to  the  interference  of  a 
court  of  equity.  Unless  the  appUcant  has  acted  promptly,  he 
is  held  to  have  impliedly  authorized  what  he  now  objects  to.^ 
Thus  where  a  party  applies  to  stay  operations  upon  a  large 
and  costly  work,  it  should  appear  that  he  applied  for  an 
injunction  as  soon  as  he  became  apprized  of  his  rights  and  the 
extent  of  the  threatened  injury.^  So  where  there  has  been 
great  delay  on  the  part  of  a  vendor,  the  court  will  not  enjoin 
an  action  against  the  auctioneer  for  the  deposit.^  So  an  in- 
junction will  not  be  granted  to  prevent  back-flowage,  where 
the  party  has  suffered  it  to  continue  for  nineteen  years  without 
objection,  except  a  verbal  notice  when  the  dam  was  first  built ; 
and  has  seen  it  four  times  destroyed  by  floods  and  rebuilt.^ 
So  one  owning  the  water  of  a  creek  cannot  enjoin  a  canal 
company  from  using  it,  after  they  have  used  it  for  more  than 
twenty  jrears,  with  the  assent  of  the  complainant  and  those 
under  whom  he  claims,  who  were  also  compensated  for  such 
use.^  So,  on  a  bill  by  a  legatee  against  the  executor,  a  decree 
was  rendered  for  the  legacy  against  the  executor  by  default, 
three  years  after  the  service  of  the  »«6p««a  on  him;  where- 
upon  the  executor  filed  a  bill  to  enjoin  the  decree,  as  obtained 
by  surprise,  alleging,  that,  at  the  time  of  the  service  of  the 
mbpcena^  in  the  original  suit,  on  the  complaint,  he  was  a  non- 
resident of  the  State,  and  wrote  to  counsel  practising  in  the 
court  in  which  the  suit  was  pending,  to  file  his  answer  and 
attend  to  the  suit ;  that  such  counsel  neglected  to  answer,  and 
died  pending  the  suit;  that  the  notifications  in  the  case  did 
not  come  to  complainant's  knowledge  ;  and  that  he  was  in  ad- 
vance to  the  estate.  Held,  that  the  complainant  had  been 
guilty  of  laches,  and  was  not  entitled  to  relief.^  So  a  party* 
cannot  have  an  injunction  against  the  execution  of  an  award, 
if  he  has  been  injured  by  his  own  neglect  to  attend  to  his 
mterests  at  the  proper  time.^  So,  a  biU  in  equity  relatmg  to 
a  patent  was  filed  in  July.  In  the  preceding  November,  the 
plaintiff  had  in  writing  complained  of  the  infringement,  and 

1  Binnej's  Case,  2  Bland,  99.  *  Heilman  v.  Union,  &c,  37  PeiiB. 

a  lb.  100. 

>  Llojd  V.  CoUett,  4  Bro.  Ch.  346,       «  Callawaj  v.  Alexander,  8 

469.  114. 
*  Sheldon  v.  Bockwell,  9  Ww.  166.  7  Dniin  v.  Caldwdl,  2S  Geo.  117. 
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he  had  notice  of  the  defendant's  proceedings  in  the  preceding 
August.  Held,  on  the  ground  of  delay,  a  motion  for  an  in* 
terlocatoiy  injnnction  should  be  refused.^  So,  in  Texas,  an 
luiexcused  delay  of  six  months  after  judgment,  in  suing  out  an 
injunction,  bars  the  right.^  And  on  application  made  therefor 
by  a  surety,  the  &ct,  that  the  judgment  was  entered  against 
his  principal  on  an  agreement  for  six  months'  stay  of  execu- 
tion, and  after  the  defendant's  answers  had  been  withdrawn, 
80  that  the  surety  could  not  obtain  a  reversal  of  the  judgment, 
win  not  excuse  the  delay .^  So,  in  Massachusetts,  an  injunc- 
tion will  not  be  granted  under  St.  1847,  c.  37,  to  restrain  the 
payment  of  money  illegally  voted  by  a  town,  if  the  petitioners 
have  been  guilty  of  gross  laches,  and  knowingly  have  per- 
mitted others  to  incur  liabilities  in  good  faith,  relying  upon 
sach  appropriation  for  reimbursement.^  Nor  where  the  plain- 
tifis  stood  by  while  the  defendants  were  constructing  the 
works  upon  a  stream,  which  caused  the  injury  complained 
of,  and  sufiered  the  use  of  them  for  five  years  without  objec- 
tion.^ So,  after  the  court  has  once  exercised  the  discretion 
conferred  by  (Min.)  Rev.  Sts.  c.  70,  as  to  relieving  a  party 
firom  a  judgment,  he  must  show  good  reason  for  the  delay,  if 
he  sufiers  the  time  to  expire  before  again  movmg  in  the  matter 
by  an  application  for  an  mjunction.«  And  the  delay  which 
precludes  relief  may  apply  to  the  right  sought  to  be  enforced, 
rather  than  the  remedy.  Thus  where  the  plaintiff,  who 
claimed  under  a  preemption  right,  prayed  that  he  might  be 
quieted  in  his  title,  and  that  the  issue  of  a  patent  to  the  de- 
fendants might  be  enjoined ;  and  more  than  three  years  had 
elapsed  since  his  settlement,  and  the  date  of  the  preemption 
act,  and  before  the  trial,  though  not  before  the  suit  was  insti- 
tuted :  held,  in  order  to  entitle  the  plaintiff  to  relief,  he  ought 
to  have  shown  that,  within  the  three  years  prescribed  by  the 
fltatate,  he  had  **  covered  the  land  with  a  valid  certificate."  "^ 
So  it  is  only  when  the  plaintiff  in  equity  has  exercised  due 
precaution  to  prevent  an  injury,  that  he  can  be  relieved  by 

1  BoviH  o.  Crate,  Law  Rep.  (Eng.)  *  Tash  v,  Adams,  10  Cnsh.  252. 

Sq.  MMFch,  1866,  p.  387.  «  Wood  v.  Sntdiffe,  2  Sim.  K.  8. 

^  (Hart.  mg.  art.  1599.)    Pillow  v,  168. 

ThonpsoD,  20  Tea.  206.  ^  Mrrick  v.  Edmnndson,  2  Mm.  259. 

s  lb.  T  Walters  v.  Wells,  8  Tex.  202. 
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an  injunction.^    Neglect  to  examine  a  sheriff's  return  is  great 
negligence.^ 

§  44.  But  it  is  held  that  mere  delay  will  be  no  ground  for 
refusing  an  injunction  where  the  complainant's  right  is  clear ;  • 
and  that  delay,  if  inadvertent,  will  not  be  ground  for  dissolu- 
tion of  an  injunction.^  And  equity  will  not  bar  the  claim 
of  a  bank  against  an  indorser,  because  no  action  was  brought 
for  eleven  years,  and  because  of  the  loss  of  security  of  prior 
parties  to  the  bill,  if  it  appear  that  the  indorser  has  used  no 
diligence  to  protect  himself  against  such  loss  of  security.*  (a) 

§  45.  To  warrant  an  injunction,  strong  primd  facie  evi- 
dence of  the  &cts  on  which  the  complainant's  equity  rests 
must  be  presented  to  the  court.  The  mere  oath  of  the  party 
as  to  the  existence  of  a  debt,  of  which  he  holds  or  is  presumed 
to  hold  the  written  evidence,  without  producing  it,  should  not 
be  regarded  as  any  proof  of  such  debt.  The  instrument 
should  be  exhibited  with  the  bill,  or  a  satisfactory  reason 
assigned  for  its  non-production.*  So  in  all  cases  of  waste 
and  nuisance  it  must  appear  clearly  that  the  party  has  per- 

1  Ru88  V.  Wilson,  22  Maine,  207.  *  Malone  v.  Central  Bank,  17  Geo. 

>  Mjrick  V.  EdmundBon,  2  Min.  259.  111. 

>  Borden  v.  Stein,  27  Ala.  104.  •  Union,  &c.  o.  Ponltnej,  S  Gill  &  J. 
« Schermerhom    v.   L'Espinasse,    2  324. 

Dall.  360. 

(a)  The  embarrasBment  to  which  a  party  may  be  subjected,  in  regard  to  the 
time  of  applying  for  an  injunction,  is  pointedly  expressed  by  Sir  J.  Bomilly,  M. 
B.,  in  a  very  late  case.  "  If  he  comes  to  the  court  and  complains  very  early, 
then  the  evidence  is  that '  it  is  not  perceptible '  — '  it  is  wholly  inappreciable ' — 
and  you  get  evidence  after  evidence  for  the  defendants  (the  pollution  being  alight, 
and  perhaps  only  observable  at  some  times  and  on  some  occasions),  saying  '  you 
have  no  proof  at  all  that  there  is  any  appreciable  pollution,  and  you  must  wut 
unlal  it  becomes  a  nuisance.'  Then  he  waits  for  five  or  six  years  until  it  is  ob- 
vious to  everybody's  sense  that  the  pollution  is  considerable,  and  then  they  say, 
'you  have  come  too  late,  you  have  allowed  this  to  go  on  for  twenty  years,  and 
we  have  acquired  an  easement  over  your  property  and  a  right  of  pouring  the 
sewage  into  it'  My  opinion  is,  that  any  person  who  has  a  watercourse  flow- 
ing through  his  land,  and  sewage  which  is  perceptible  is  brought  into  that 
watercourse,  has  a  right  to  come  here  to  stop  it ;  and  that  when  the  pollution  is 
increasing,  and  gradually  increasing,  from  time  to  time,  by  the  additional  quan- 
tity of  sewage  poured  into  it,  the  persons  who  allow  the  polluted  matter  to 
flow  into  the  stream  are  not  at  liberty  to  daim  any  right  or  prescription  against 
him."    Goldsmid  v.  Conmirs,  Law  Bep.  (£ng.)  £q.  Februaiy,  1S66,  p.  167. 


CH.  I.]  DEFINITION,  NATUBE,  AND  PUBPOSES.  88 

sonal  knowledge  of  the  material  facts  charged,  or  he  must 
produce  supplemental  proofs  So  where  the  evidence  intro- 
duced consists  merely  of  the  opinions  of  witnesses,  a  perpetual 
injunction  is  not  to  he  decreed,  unless  the  case  is  made  out  to 
the  satisfaction  of  the  court.' 

§  46.  On  a  bUl  filed  in  one  State,  to  enjoin  a  citizen  thereof 
bom  prosecuting  proceedings  in  another,  an  exhibit  of  the 
proceedings  should  be  filed.' 

§  47.  An  injunction  which  depends  on  an  indebtedness'  evi- 
denced in  writing  will  not  be  gnmted,  unless  such  written 
evidence  be  submitted  with  the  bill,  or  satisfiictory  reason  for 
its  non-production  be  given.^     (See  §  55.) 

§  48.  On  a  motionfor  an  injunction  — as  upon  a  petition  to 
enjoin  a  sale — the  answer  should  be  sworn  to ; '  and  the  denials 
made  in  the  answer  on  personal  knowledge,  direct  and  respon* 
sive  to  the  bill,  are  to  receive  the  consideration  due  to  them 
fts  if  on  the  hearing ;  but  matters  set  up  by  way  of  avoidance 
are  to  be  received  as  affidavits.' 

§  49.  On  the  hearing  of  an  application  for  an  injunction, 
where  notice  is  given,  affidaviU  taken  ex  parte  and  without 
notice  may  be  read.^  (a)  So,  on  a  bill  for  an  injunction,  affi- 
davits may  be  read  on  both  sides,  after  answer  made,  if  they 
do  not  refer  to  title.'    So  on  a  motion  for  an  injunction  the 

1  Fetkiiis  V.  Collins,  S  Green,  Ch.  *  United  States  v,  Farrott,  1  McAU. 

4S2.  C.  C.  (Cal.)  271. 

'  WoodmfF  V.  Lockerbj,  8  Wis.  369.  ?  Hardenbnrg  v.  Fanners',    ftc,    2 

8  Bocfaanan  V.Torrance,  11  Gill  &  J.  Gieen  Ch.  68.    See  10  Sim.  50 ;  Jack- 

842.  son  9.  Cassidj,  10  Sim.  326 ;  Taylor  v, 

*  Nnsbanm  v.  Stein,  12  Md.  315.  iLei^,  2  Jac.  &  W.  387. 

» Dearborn  v,  Fhillips,  21  Tex.  449.  "Brooks  v.  Bicknell, 8 McLean, 250. 

(a)  As  in  case  of  waste,  in  support  of  a  motion  for  injunction  on  an  inter' 
fltading  bill,  affidarits  of  the  fiacts  are  admissible.  Langston  v.  Boylston,  2  Yes. 
^.  101. 

In  Kew  Tork  application  for  injunction  must  be  made  bj  affidavit ;  but  the 

apptieant  may  annex  his  complaint  to  an  affidavit,  which  shall  refer  thereto,  and 

amoant  to  an  oath  that  the  aUegations  are  true ;  and  the  whole  together  may 

answer  the  double  purpose  of  a  verified  complaint,  and  of  an  affidavit    Fowler 

a.  Bums,  7  Bosw.  637. 

8 
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affidavit  of  the  defendant  is  competent  evidence  against  the 
oath  of  the  plaintiffs.^  But  an  action  for  injunction  will  not 
be  refused,  upon  the  ground  of  a  denial  of  the  equity  of  the 
bill  bj  the  defendant's  mere  affidavit,  without  answer,  where 
the  bill  is  corroborated  by  an  additional  affidavit  of  very  mate- 
rial facts,  which  the  defendant  does  not  deny.' 

§  50.  Where  an  injunction  will  affect  persons  who  have 
no  opportuniiy  to  be  heard,  a8  an  injunction  to  prevent  the 
election  of  officers  of  a  corporation,  the  plaintiff  must,  in 
addition  to  the  allegation  of  his  own  information  and  belief, 
if  he  has  no  personal  knowledge  of  the  facts,  annex  the 
affidavit  of  a  person  who  knows  the  facts,  and  firom  whom  the 
infbrmation  was  derived.' 

§  51.  It  is  held  that  the  complainant  cannot,  on  an  appli* 
cation  for  an  injunction  against  waste,  read  affidavits,  on  bill 
and  answer,  in  support  of  his  title.^ 

§  52.  In  general,  an  injunction  will  not  be  granted  upon 
mere  information  or  belief;  but  if  the  particular  allegations 
relied  upon  are  stated  positively  in  the  complaint,  and  not 
on  information  and  belief,  a  verification  in  the  usual  form  is 
sufficient.  A  separate  affidavit  is  unnecessary,  if  the  cause 
for  an  injunction  exists  at  the  commencement  of  the  suit.^  Qa) 

§  53.  In  ordinary  cases,  an  injunction  may  be  granted 
upon  the  bill  alone,  supported  by  affidavit,  before  the  8tibp<ena 
has  been  served.' 

§  54.  It  is  held  unnecessary  that  an  affidavit  for  an  injunc- 

1  Baker  o.  Taylor,  2  Blatch.  S2.  «  U.  S.  o.  Farrott»   McAll.  C.  C. 

a  Walton  p.  CJowley,  3  Blatch.  440.  (CalO  271. 

"Walker  V.    Derereanx,   4   Paige,  *  Woodmff  v.  Fisher,  17  Barb.  824. 

229 ;  Southern,  &c.  v.  Hixon,  5  Ind.  ^  Jones  v.  Magill,  1  Bland,  177. 
165. 

(a)  A  party's  affidavit,  which  redtes  that  "  the  facts  and  allegations  set  fiorth 
in  the  petition  for  an  injunction  are  true,"  and  that  the  facts,  stated  to  be  on  his 
belief,  he  belieres  to  be  correct,  is  sufficient    Livingston  v.  Dick,  1  La.  An.  323. 

So  an  affidavit,  that "  the  facts  and  allegations  as  set  forth  in  the  foregoing^ 
petition  are  true,  as  therein  alleged,  to  the  best  of  his  (affiant's)  knowledge  and 
belief."    Knox  v.  Coroner,  13  La.  An.  88. 
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tion,  made  by  an  agent,  should  set  forth  the  absence  of  the 
principal ;  it  is  sufficient  to  prove,  on  the  trial,  that  he  was 
absent  when  the  affidavit  was  made.^ 

§  55.  The  purpose  of  an  affidavit  is  to  obtain  the  confidence 
of  the  court,  and  this  maj  be  obtained  by  documentary  evi- 
dence as  well  as  by  affidavit ;  as,  for  example,  by  an  authen- 
ticated copy  of  the  will  under  which  the  complainants  claim 
their  emancipation  £rom  slavery.^    (See  §  47.) 

§  56.  Though  a  bill  not  sworn  to  does  not  entitle  a  party  to 
an  injunction  in  the  first  instance,  yet  if,  at  the  close  of  the 
hearing,  he  shows  himself  entitled  to  it,  it  may  then  be 
granted.^  So  a  petition  or  answer  in  a  bill  for  an  injunction, 
as  a  portion  of  the  final  relief,  is  not,  for  the  want  of  an  oath, 
to  be  regarded  as  a  nullity,  but  is  to  be  esteemed  as  sufficient 
for  the  purpose  of  admitting  proof  on  the  final  hearing.^ 

§  57.  It  is  said,  that,  where  an  execution  is  sought  to  be 
enjoined,  there  is  good  reason  why  a  petition  should  be  under 
oath,  as  the  defendant  has  rights  which  should  not  be  dis- 
turbed, unless  on  real  and  substantial  grounds.  The  reason 
why  the  answer  should  be  under  oath  is  not  so  manifest.^  So, 
where  the  plaintiff,  by  bill  sworn  to,  applies  for  an  injunction 
to  restrain  the  defendant  from  removing  certain  property,  in 
which  he  claims  an  interest,  and  the  defendant  makes  an  in- 
sufficient answer,  the  court  will  allow  the  bill  of  the  plaintiff 
to  be  read  as  an  affidavit,  and  if,  on  the  whole  case  the  matter 
is  left  in  doubt,  the  injunction  will  be  continued  until  the* 
bearing.* 

§  58.  An  injunction  to  prevent  the  setting  up  of  a  firaudu- 
lent  deed,  embracing  the  whole  estate  of  an  old  man,  past  the 
age  of  active  labor,  is  a  special  one,  and  the  bill  of  the  plain- 
tiff may  be  read  as  an  affidavit  in  reply  to  the  defendant's 
aiiswerJ 

1  WilflOQ  o.  Cortis,  18  La.  An.  601.  *  lb. 

s  Negro,  Ac.  v.  Sheriff,  12  Md.  274.  «  Wflson  v.  Mace,  2  Jones  Eq.  5. 

i  Hawkins  v.  Hnnt,  14  HI.  42.  7  Peterson  p,  Matthis,  3  Jones  £q. 

*  Ecdes  9.  DaaielB,  16  Tex.  186.  81. 
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§  59.  Where  an  affidavit  was  filed,  and  intituled  in  a  cause 
in  which  there  were  three  defendants,  and  the  name  of  one 
was  afterwards  struck  out,  and  an  injunction  granted  on  the 
affidavit  as  originally  made ;  held,  the  injunction  should  stand. 
In  answer  to  the  argument  of  counsel,  the  Vice-Chancellor 
said,  that  the  perjury,  if  any,  was  committed  at  the  moment 
when  the  affidavit  was  filed*^ 

§  60.  The  question  is,  of  course,  a  very  important  one, 
what  courts  have  jurisdiction  to  enjoin  the  proceedings  of 
other  courts,  and  on  the  other  hand  the  proceedings  of  what 
tribunals  are  liable  to  be  thus  summarily  interrupted.  In 
this  country,  the  subject  is  involved  in  peculiar  complication, 
by  i*eason  of  the  concurrent  authority  of  the  United  States 
and  State  courts,  and  the  conflict  liable  to  arise  among  the 
courts  of  diflerent  States.^  (a)  (See  §  80.) 

1  Hawes  v.  Bamford,  9  Sim.  653.  ^  See  Martin  v.  O'Brien,  34  Miss.  21. 

(a)  In  New  York,  an  application  by  a  party  or  privy  to  a  snit  in  the  Court  of 
Chancery,  to  stay  such  suit,  mnst  be  directly  to  the  oonrt,  in  the  matter  of  the 
suit,  not  to  an  officer  out  of  court  Ellsworth  v.  Cook,  8  Paige,  643.  But,  in 
Mississippi,  where  the  case  was  such  that  an  order  would  hare  been  g^nted,  and 
the  objection  was  not  taken  on  the  arg^nment,  the  injunction  was  allowed  to  stand 
for  such  order.  Mason  v.  Payne,  Walk.  Ch.  459.  On  the  other  hand,  judges, 
or  any  one  of  them,  of  the  Court  of  Appeals  of  Virginia,  out  of  court,  but  not 
the  court  itself,  are  authorized  to  grant  an  injunction,  which  has  been  refused  by 
the  judge  of  the  Superior  Court  of  Chancery.  Mayo  v,  Haines,  2  Mnnf.  423. 
It  has  been  held  that  one  judge  of  the  Supreme  Court  of  Pennsylvania  has  not 
power  to  grant  an  injunction  in  any  case ;  it  can  only  be  done  by  the  court  when 
sitting  in  banc,  Riley  v.  EUmaker,  6  Whart.  545.  But,  in  a  recent  case,  motion 
being  made  in  Philadelphia  that  the  court  order  a  motion  for  a  preliminary 
injunction  to  be  argued  before  the  court  in  franc,  it  was  held,  that  such  motions 
bcdong  properly  to  the  judge  at  nisi  prius,  and  the  court  will  consent  to  hear  them 
only  when  he  r^ards  them  of  sudi  importance  as  to  request  it  to  sit  with  him 
for  that  purpose.  Philadelphia,  &c.  v.  Railway  Co.,  33  Penn.  St  82.  Where  a 
petition  for  leave  to  file  a  bill  of  review,  under  the  act  of  1795,  c.  88,  also  pray- 
ing an  injunction,  has  been  dismissed  by  the  Court  of  Chancery,  in  Maryland, 
the  Court  of  Appeals  cannot  grant  the  injunction,  although  the  court  below 
ought  to  have  done  so.  Luckett  v.  White,  10  Gill  &  J.  480.  In  1837,  the  legis- 
lature of  Maryland  passed  an  act  for  laying  out  certain  streets  in  Baltimore.  If 
streets  should  be  extended,  certain  owners  of  land  should,  in  a  certain  court,  be 
entitled  to  damages  for  one  half  the  bed  of  the  street  laid  out  in  front  of  their 
land.  In  1 847,  one  of  the  streets  was  extended.  The  owners  filed  their  bill,  alleg- 
ing that  the  damages,  secured  to  them  by  the  act,  had  not  been  assessed  to  them, 
and  praying  an  injunction  against  collection  of  certain  sums  assessed  on  them 
as  benefits,  and  for  general  relief.    An  injunctioii  was  granted.    The  answer  of 
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§  60  a.  Some  earlj  cases  best  illustrate  the  nature  of  the 
lemedy  by  injunction,  as  involving  the  authority  of  different 
oourts. 

the  major,  Ac^  aTorred,  that  the  provisions  of  the  act  mm  speciallj  brought  to 
liie  atteatioii  of  the  jury,  and  deliberatelj  considered  by  them;  and,  thereupon, 
the  chancellor  dissolved  the  iignnction,  on  the  ground  that  a  court  of  equity  has 
no  auUiority  to  stay  the  proceedings  on  the  judgment  of  the  Baltimore  City 
Oonrt  Richardson  v.  Baltimore,  S  Gill,  438.  The  several  Superior  courts  of 
Chaneeiy,  in  Yiiginia^  have  jurisdiction  to  grant  injunctions  upon  judgments  at 
law  rendered  within  their  respective  districts  only.  The  place  of  the  rendition 
of  the  judgment,  and  not  the  residence  of  the  parties,  determines  the  jurisdiction. 
Oocke  o.  PeQok,  1  H.  &  M.  499.  In  Texas,  the  judgment  of  a  justice  of  the 
peace  in  a  eaae  in  which  he  had  no  jurisdiction  is  a  nullity,  and  may  be  perpetu- 
ally enjoined ;  and  it  is  inmiateiial  in  such  case  whether  the  application  for  injunc- 
tion is  within  ninety  days  or  not  McFaddin  v.  Spencer,  18  Tex.  440.  Where 
judgment  has  been  rendered  in  the  District  Court  upon  a  cause  of  action  within 
the  probate  jurisdiction  of  the  County  Court,  the  defendant  should  appeal ;  but, 
if  he  does  not,  he  can  have  execution  enjoined,  for  want  of  jurisdiction.  Cun- 
ningham V.  Taylor,  20  Tex.  126.  One  district  judge  may  enjoin  the  execution 
of  process  issued  from  another  district  into  his  own.  Kitchen  v,  Crawford,  IS 
Tex.  516.  The  Circuit  courts  of  Mississippi  have  not  jurisdiction  to  grant 
sqimctioiia  originating,  and  to  operate,  beyond  their  respective  districts.  Mont- 
gomeiy  v.  Commercial,  1  S.  &  M.  Ch.  632.  In  Tennessee,  an  injunction  bill  is  a 
personal  action,  within  the  meaning  of  the  statute  requiring  such  actions  to  be 
brought  in  the  county  where  the  d^ndant  resides.  Childress  v.  Perkins,  Cooke, 
97.  A  bill  to  eigoin  a  judgment  at  law  may  be  brought  in  the  county  where  the 
judgment  was  recovered,  although  the  defendant  may  be  found  and  served  with 
process  in  another  county.  Newman  v.  Stuart,  Cooke,  339.  Where  a  court  has 
jorisdictioii  only  in  case  the  amount  in  dispute  exceeds  $50,  it  has  no  jurisdic- 
tion to  enjoin  a  judgment  on  account  of  an  excess  of  $12  therein.  Bentfroe  v. 
]>ickiBS(Hi,  1  Overton,  196.  If  courts  of  law  and  equity  have  concurrent  juris- 
diction, a  failure  to  make  the  defence  at  law,  if  the  defendant  answer  to  the 
merits,  will  not  oust  the  jurisdiction  of  chancery ;  but  if  the  defence  set  up  was 
purely  legal,  and  in  its  nature  unfit  for  equity  jurisdiction,  the  defendant  may 
insist  upon  the  want  of  jurisdiction  at  the  hearing,  though  he  may  not  have  de- 
murred. Bioe  V.  Kailroad,  ftc,  7  Humph.  39.  In  Georgia,  a  court  in  one  county 
may  enjoin  an  action  pending  in  that  oountj,  though  the  plaintiff  in  such  action 
rendes  in  another;  although  it  cannot  further  grant  relief.  Key  v.  BaMson,  29 
Geo.  SA.  An  iiyunction  will  not  lie  against  the  justices  of  the  inferior  court,  and 
the  only  remedy,  by  which  a  contract  can  be  enforced  agiunst  them,  is  mandamus. 
The  Justices  p.  Croft,  18  Geo.  473.  In  CaHfomia,  one  court  cannot  interfere  in 
proceedings  before  another  of  concurrent  jurisdiction.  All  proceedings  to  enjoin 
judgments  must  issue  from  the  court  having  the  control  of  such  judgments.  The 
rule  ia  the  same  (§  78)  in  an  equity  suit,  when  a  bill  is  brought,  and  other 
parties  joined,  not  conduded  in  the  action  at  law  sought  to  be  enjoined.  The 
only  case  in  which  it  will  be  allowed,  is  where  the  court,  in  which  the  action  or 
proceeding  is  pending,  is  unable  by  reason  of  its  jurisdiction  to  afford  the  relief 
Bougfai.  Where  several  fraudulent  judgments  are  confessed  in  several  courts,  it 
would  not  be  necessary  for  a  creditor  to  sue  in  each.  So  where  the  provisions 
of  the  court  require  the  action  to  be  tried  in  a  particular  county,  there  would  be 
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§  60  b.  The  defendant  had  obtained  judgment  in  ejectment 
against  the  now  plaintiff,  and  had  execution  awarded,  but 
the  under-sheriff  refused  to  execute  it;  whereupon,  by  rule 
of  Court  of  the  King's  Bench,  the  under-sheriff  was  ordered 
to  attend,  and  for  not  attending  an  attachment  was  awarded 
against  him.  After  all  this  proceeding,  the  defendant  in  the 
ejectment  exhibits  his  bill  in  this  court,  and  Emerton  pray- 
ing a  dedirmis^  an  injunction  was  granted  of  course.  I  moved 
my  lord,  that  this  injunction  might  not  extend  to  stay  proceed- 
ings against  the  under-sheriff  for  his  contempt  to  the  Court  of 
King's  Bench  for  the  contempt  at  the  king's  suit ;  and  it  was 
unnatural  for  the  king,  by  his  injunction,  to  stay  his  own  suit 
in  another  court,  the  offence  being  committed  before  the  bill  ex- 
hibited ;  yet  the  motion  was  denied  by  my  Lord  Chancellor.^ 

§  60  c.  Upon  a  motion  for  an  injunction  to  stop  the  sale  of 
English  Bibles,  printed  beyond  sea,  it  was  urged  that  the 
Chancery  was  a  court  of  State,  and  therefore  for  the  great 
mischief  that  might  arise  from  these  Bibles,  if  they  should 
be  suffered  to  be  publicly  sold,  the  sale  ought  to  be  prohibited 
by  this  court  upon  that  politic  account,  as  well  as  to  quiet  the 
king's  patentees  in  their  possession.  Lord  Keeper :  I  do  not 
apprehend  the  Chancery  to  be  in  the  least  a  court  of  State ; 
neither  can  I  grant  an  injunction  in  any  case,  but  when  a  man 
has  a  plain  right  to  be  quieted  in  it ;  and,  though  the  patent 
for  law-books  has  been  adjudged  good  in  the  Hovse  of  Lards^ 

1 v.  Emerton,  1  Vcm.  25. 

an  exception.  Anthony  v.  Donlap,  8  Cal.  26 ;  Rickett  v.  Johnson,  ib.  34 ; 
Bevalk  v,  Kraemer,  ib.  66 ;  Chipman  v.  Hibbard,  ib.  268 ;  Phelan  v.  Smith,  ib. 
520 ;  Gorham  v.  Toomej,  9  Cal.  77 ;  TJhlfelder  v.  Levy,  ib.  607.  A  county  jndge 
may  grant  an  injunction  in  a  district  court  case.  Buthranff  v.  Kresz,  IS  Cal. 
639.  In  Minnesota,  in  case  of  ii\junction  at  chambers  by  a  judge  of  the  District 
Court,  ex  parte,  there  is  no  appeal.  Hofiinan  v.  Mann,  1 1  Min.  364.  In  Illinois, 
acircuitjudgemay  grant  injunctions  to  operate  through  the  State.  Welch  v 
People,  38  HI.  20.  One  circuit  judge  may  grant  an  injunction,  after  the  refusal 
of  another  to  do  it.  And  the  latter  cannot  vacate  it,  in  racation  and  of  his  own 
mere  motion.  This  must  be  done  in  term  time  by  a  motion  to  dissolve.  Welch 
V.  People,  38  111.  20.  Where  the  judge  uf  one  circuit  awards  an  injunction, 
which  is  to  operate  and  must  be  issued  in  another,  the  clerk  can  be  compelled 
to  issue  it  only  by  commitment  for  contempt  in  case  of  refusal.  A  numdamut 
could  issue  only  from  the  court  of  the  latter  county  or  the  Supreme  Court. 
Welch  V.  People,  38  111.  20. 
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yet  that  is  not  exax^tly  the  same  case  with  this,  though  near  it. 
Let  there  be  a  trial  at  law,  and  let  the  king's  patentees  be 
plain tifls,  and  the  defendants  admit  they  have  sold  twelve 
Bibles,  and  when  the  trial  is  over  come  back  again.^ 

§  61.  It  was  early  held,  that  a  court  or  a  judge  of  a  court 
of  the  United  States  cannot  enjoin  proceedings  in  a  State 
court.'  Hence,  where  cases  are  pending  in  a  State  court,  in 
which  properly  had  been  attached  before  any  act  of  bankruptcy 
on  the  part  of  the  defendant,  and  he  had  obtained  and  pleaded 
his  discharee  ;  the  assi^mee  and  all  claimants  of  the  property 
my  be  en^med  from  attempting  to  procure  process  from^ 
court  not  acting  under  the  authority  of  the  State,  with  a  view 
to  preTent  judgments  or  executions  in  such  actions  ;  and  also 
from  applying  for  or  attempting  to  execute  any  smmnary  pro- 
cess,  order,  or  decree  of  any  court  with  the  view  of  taking 
firom  the  creditors  or  their  attorneys  the  fruits  of  their  judg- 
ments, on  account  of  any  supposed  want  of  right  to  render  such 
judgments  or  their  supposed  invalidity,  while  in  force  and  un- 
reversed. Also  from  making  application  or  instituting  pro- 
ceedings, founded  on  any  supposed  breach  of  an  injunction  or 
order,  issued  by  any  tribunal  not  acting  under  State  authority, 
by  reason  of  any  proceedings  in  the  State  courts,  arismg  ojler 
the  discharge  was  pleaded.^  (a)  So  a  bill  for  injunction  can- 
not be  maintained  in  the  court  of  the  United  States  by  a  non- 
resident, unless  the  same  remedy  would  lie  in  a  State  court,  in 
behalf  of  a  resident.^  But  a  circuit  court  may  grant  an  injunc- 
tion to  a  judgment  at  law,  although  a  writ  of  error  to  the  judg- 
ment is  pending  in  the  Supreme  Court.^  And  the  fifth  section 
of  the  Act  of  March  2,  1793  (1  Sts.  at  Large,  334),  which 
fiirbids  the  United  States  Court  to  grant  an  injunction  to  stay 

1 1  Vem.  120.  *  Ewing  v.  St  Louu,  5  Wall.,  Law 

s  Diggs  V.  Wolcott,  4  Cranch,  179 ;  Reg.  December,  1867,  p.  131. 

Sogers  V.  Cinciimati,  5  McLean,  337.  *  Parker  v.  The  Judges,  12  Wheat 

*  Kittredge  9.  Emerson,  15  N.  H.  227.  561 . 

(a)  This  is  one  of  the  series  of  cases,  involving  a  conflict  of  jurisdiction  be- 
tween the  Gronit  Court  of  the  United  States  and  the  Supreme  Court  of  New 
Hampshire,  with  reference  to  proceedings  under  the  late  bankrupt  law.  The 
State  jurisdiction  was  finallj  vindicated  \xj  a  judgment  of  the  Supreme  Court  of 
the  United  States.  See  Feck  v,  Jenness,  7  How.  612 ;  Hilliard  on  Bankruptcj, 
ftclSS. 
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proceedings  in  a  State  court,  does  not  restrain  it  firom  enjoin- 
ing a  sheriff  from  levying  on  the  property  of  A  on  a  process 
against  B.^  So  a  bill  in  equity  lies  in  the  United  States  Court| 
to  enjoin  an  action  at  law  brought  by  an  alien,  and  though  the 
court  has  no  jurisdiction  for  other  relief.^ 

§  62.  It  was  recently  held,  that,  where  a  mortgage  given  to 
a  citizen  of  another  State,  as  security  for  bonds,  is  sued  for 
foreclosure  in  a  State  court,  and  the  defence  is  setup  of  partial 
^lure  of  consideration ;  the  State  court  may  issue  an  injunction 
against  a  subsequent  suit  upon  the  bonds  in  the  United  States 
Couii:,  where  such  defence  could  not  be  made.'  But,  in  gen- 
eral, a  State  court  of  chancery  will  not,  by  injunction,  restrain 
a  suit  or  proceeding  previously  commenced  in  a  court  of  an- 
other State,  or  in  any  of  the  Federal  courts.^  In  a  late  case, 
being  a  bill  to  enjoin  a  judgment  recovered  in  the  United 
States  Court  for  infringement  of  a  patent,  it  is  said :  ^^  We 
have  not  the  power,  if  we  had  the  inclination,  to  enjoin  pro- 
ceedings in  the  courts  of  the  United  States ;  and  should  hardly 
think  of  commencing  so  novel  an  enterprise  in  a  case  for  the 
infringement  of  a  patent,  which  is  expressly,  if  not  exclusively, 
confided  by  law  to  those  courts.  The  suggestion  in  the  bill, 
that  when  this  case  was  tried  in  the  Circuit  Court  of  the 
United  States  for  this  district,  parties  were  not  allowed,  as  now 
in  our  State  courts,  to  be  called,  or  to  offer  themselves  as  wit- 
nesses, affords  not  the  slightest  ground  for  our  interference."  ^ 

§  6S.  Application  is  sometimes  made  to  enjoin  proceedings 
in  chancery. 

§  64.  It  is  held  that  an  injunction  to  restrain  the  execution 
of  a  decree  in  equity  cannot  be  granted.^  In  Jackson  v.  Leaf,^ 
Lord  Eldon  remarked:  ^^I  do  not  remember  any  instance 
where  this  coiirt  has  enjoined  a  pariy  from  pro«5eeding  in  an- 

^  Cropper  v.  Cobnm,  2  Cart  465.  English  v.  Miller,  2  Rich.  Eg.  320.  See 

*  St  Luke's,  &c  V.  Baidaj,  8  BUtch.  Boyd  o.  Hawkiiiffs,  2  Dey.  Ch.  829. 
259.  ^Per  Ames,  C.  J.,  Ke'idall  r.  Win- 

*  Akerljr  v,  Vilas,  15  Wis.  401.  sor,  6  R.  I.  462. 

*  Mead  V.  Merritt,  2  Paige,  402  ;  ^  Greenlee  v.  McDowell.  4  Ired.  Eq. 
Schuyler  v.  Pelissier,  3  Edw.  Ch.  191 ;  481. 

7  IJac  &  W.  282. 
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Other  court  of  equity.  In  the  same  court  of  equity  you  do 
restrain  them,  when  there  are  different  suits  for  the  same  pur- 
pose." But  a  court  of  equity  may  withdraw  its  own  process, 
in  a  proper  case,  or  stay  execution  hy  supersedeas.^  (a) 

§  65.  Where  it  was  competent  for  the  officer  allowing  aa 
injunction  to  allow  it  either  as  injunction  master  or  judge  of 
the  Court  of  Chancery,  and  where  it  does  not  appear  clearly 
in  which  capacity  he  did  act,  it  will  be  presumed  that  he  acted 
as  judge  of  the  court.^ 

§  66.  It  is  held  in  New  York,  that,  where  an  injunction  has 
been  granted  by  a  judge  at  chambers,  a  motion  for  its  dissolu- 
tion  may  be  made  directiy  to  the  court,  witiiout  having  first 
applied  to  the  judge  who  granted  it.^  But,  in  a  recent  case, 
section  824  of  the  Code  is  held  to  apply  to  injunction  orders. 
Hence  a  judge  of  the  Supreme  or  County  Court  may,  on 
application  ex  parte^  vacate  or  modify  an  injunction  order 
made  by  him  without  notice.  The  power,  however,  should 
not  be  exercised,  except  to  prevent  serious  loss  by  delay. 
And  where  the  application  had  been  delayed  for  a  year,  and 
all  the  defendants  but  one  had  appeared  and  answered ;  such 
an  order  was  held  to  have  issued  improvidently.^ 

§  67.  In  a  case  where  a  bottomry  bond  had  been  given 
for  an  amount  grossly  exceeding  the  value  of  the  ship,  an 
injunction  was  granted  to  restrain  an  admiralty  suit  upon 
such  bond,  notiiing  having  been  done  towards  determining 
the  rights  of  the  parties  in  the  Admiralty  Court  before  the 
filing  of  the  bill,  though  money  had  been  paid  into  court 
and  bail  given.  The  ground  of  decision  was,  that  the  matters 
could  be  more  conveniently,  directly,  and  effectually  deter- 
mined in  equity  than  in  admiralty.^ 

1  4  Ired.  Eq.  4S1.  *  Dancan  v.  McCalmont,  3   Beay. 

>  Froet  V.  Myrick,  1  Barb.  362.  409.    See  Castelli  v.  Cook,  7  Haro,  (27 

s  VToodrnff  r.  Fisher,  17  Barb.  224.  Eng.  Cha.)  89. 
«  Peck  V,  Torks,  41  Barb.  547. 

(a)  The  Sapreme  Court  of  Ohio  cannot  by  ii^unction  restrain  a  suit  in  chan- 
oeiy  in  the  Coart  of  Common  Pleas,  and  take  jurisdiction  of  the  same  subject 
matter,  of  which  the  courts  haye  concurrent  jurisdiction.  Merrill  v.  Lake,  16 
Ohio,  373.  In  Indiana,  the  Court  of  Common  Pleas  cannot  enjoin  the  execution 
of  process  from  the  Circuit  Court    Indiana,  &c.  v.  Williams,  2t2  Ind.  198. 


42  THE  LAW  OF  INJUNCHONS.  [CH.  I. 

§  67  a.  In  Ohio,  it  has  been  held  that  the  power  to  grant  an 
injunction,  in  a  case  pending  in  the  Conrt  of  Common  Pleas, 
cannot  constitutionally  be  conferred  upon  the  Supreme  CourL 
The  court  remark,  ^^  that  we  can  allow  an  injunction  in  a  case 
pending  in  this  court  upon  an  appeal  is  very  clear.  An 
injunction  may  be  the  very  object  of  the  suit  —  the  final 
decree  sought  —  and  so  a  provisional  injunction,  during  the 
pendency  of  the  suit,  may  be  necessary  for  the  purposes  of 
justice.  The  power  to  allow  these,  is  a  part  of  the  appellate 
jurisdiction,  the  grant  of  which  is  authorized  by  the  Constitu* 
tion,  and  has  been  made  by  the  law.  But  to  allow  an  injunc- 
tion in  a  case  pending  in  another  court,  would  be  an  exercise 
of  original,  and  not  of  appellate  jurisdiction.  Now  the 
original  jurisdiction  conferred  upon  this  court  by  the  Con- 
stitution, is  limited  to  quo  warranto^  mandamiu,  hAeas  corptu^ 
and  procedendo.  Art.  4,  sect.  2.  It  would  be  wholly  incon- 
sistent with,  and  in  a  great  measure  destructive  of  the  judi- 
cial system  it  ordains,  to  suppose  that  this  original  jurisdicldon 
can  be  enlarged  by  law.  It  is  true,  there  is  no  express  pro- 
hibition against  it,  but  none  was  necessary.^'  ^ 

§  68.  We  shall  have  occasion  in  another  connection  to  con- 
sider the  question,  whether  and  how  &r  foreign  proceedings 
may  be  restrained  by  injunction,  (a)  (See  Chap.  VT.,  /SWtifo.) 
It  may  be  here  remarked,  that,  if  the  circumstances  of  a  case 

1  Per  Thnrman,  J.,  Kent  v.  Mahal^,  2  Ohio  St.  498. 

(a)  In  North  Caiolina,  the  court  will  not  drive  a  party  to  seek  redress  in  die 
courts  of  another  State,  when  a  less  drcnitoos  and  better  remedj  can  be  giyen 
in  the  courts  of  North  Carolina  at  less  cost  Richardson  v.  Williams,  3  Jones 
Eq.  116.  A  bill  was  filed  by  the  plaintiffs,  owners  of  a  charter,  fix>in  the  State 
of  South  Carolina,  of  the  Augusta  Bridge  over  the  Savannah  River,  which 
divides  South  Carolina  from  Georgia,  against  the  City  Council  of  Augusta,  in 
Georgia,  owners  of  a  charter  of  the  same  bridge  ih>m  the  State  of  Georgia,  for 
an  account  of  tolls  collected  by  the  defendants,  and  for  an  injunction  to  restrain 
them  from  collecting  more  than  one  moiety  of  toUs,  and  also  ftx>m  collecting  any 
tolls  whatever  at  a  new  bridge  which  they  had  built  in  violation  of  the  plain  tifis' 
charter.  It  was  averred  in  the  bill,  that  of  so  much  of  the  Augusta  Bridge  as 
lay  within  the  territorial  limits  of  South  Carolina,  the  plaintifis  were  the  owners, 
and  it  was  incidentally  stated  that  the  defendants  owned  some  lots  in  Hamburgh, 
in  South  Carolina.  A  plea  to  the  jurisdiction,  because  the  defendants  were  non- 
residents of  South  Carolina,  was  sustained.  McKinne  v.  Augusta,  5  Rich.  £q. 
56. 
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are  such  as  would  make  it  the  duty  of  one  court  in  England 
to  restrain  a  party  from  instituting  proceedings  in  another 
court  in  England,  they  will  also  warrant  it  in  imposing  on  him 
a  similar  restraint  with  regard  to  proceedings  in  a  foreign 
court  The  fact  of  a  foreigner  having  property  in  England 
enables  the  court  to  make  effectual  an  injunction  issued  to 
him ;  but,  especially  in  the  case  of  a  foreigner  who  seeks  no 
assistance  from  the  English  courts,  the  issuing  of  such  injunc- 
tion ought  clearly  to  be  shown  to  be  required  as  conducive  to 
justice.^  So  equity  may  entertain  a  bill  respecting  land, 
diough  the  land  is  not  within  its  jurisdiction,  where  its  decree 
can  be  enforced  by  acting  on  the  person  of  a  party ;  and,  in  a 
proper  case,  the  court  will  restrain  the  party  from  leaving  the 
jurisdiction  by  a  n€  exeat? 

§  69.  With  reference  to  the  pleadings  in  application  for 
injunction,  (a)  an  injunction  will  not  ordinarily  be  granted 
under  a  prayer  for  general  relief,  but  must  be  expressly 
prayed.*    As  in  case  of  a  bill  for  discovery,* 

§  69  a.  Late  cases  illustrate  the  general  proposition,  that  a 
party  applying  for  injunction  will  be  strictly  held  to  the  precise 
grounds  upon  which,  by  the  terms  of  his  bill,  he  claims  this 
extraordinary  relief.  Where  part-owners  of  a  ship  apply  for 
an  injunction  as  charterers,  though  stating  themselves  to  be 
managing  owners,  they  can  have  relief  only  in  the  former, 
not  the  latter  capacity.^ 

1  Camm,  &c  v.  Madaren,  35  Eng.        *  Frimmer  v.  Satten,  32  HI.  528. 
law  &  Eq.  37.  *  ladgett  v.  Williams,  4  Hare,  (30 

*  Enos  p.  Hunter,  4  Gilm.  211.  £ng.  Cha.)  464. 

'  Leffonge  V.  West,  2  Cart.  514.    See 
Long  V.  C^oas,  5  Jones,  Eq.  323. 

(a)  In  New  York,  "  the  Code,  sect.  69,  has  expressly  abolished  the  distinction 
between  actions  at  law  and  snits  in  equity,  and  the  forms  of  all  such  actions ; 
and  it  declares  that  there  shall  he  bat  one  form  of  action  for  the  enforcement  or 
protection  of  priyate  rights  and  the  redress  of  private  wrongs."  Per  Alien,  P. 
J^  MaDoiy  p.  Norton,  21  Barb.  436.  In  the  same  State,  where  a  preliminary 
injmictioa  is  asked  npon  facts  not  alleged  to  be  within  the  knowledge  of  the  de- 
fendant, the  bill  most  be  sworn  to  posittvely,  either  by  the  plaintiff  or  by  some 
person  from  whom  information  of  the  &cts  was  derived.  Paterson  v.  Bangs,  9 
Paige,  627.  As  to  the  general  subject  of  pleading  in  equity,  see  Hogan  v. 
Ashtoo,  Leg.  Intel.  (Pa.)  Jannaiy  24, 1868. 
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§  69  b.  A  common  injunction  cannot  be  sustained  on  gronnds 
stated  in  the  answer,  but  not  in  the  bill.  If  the  plaintiff 
chooses  to  select  a  set  of  circumstances  as  constituting  his 
case,  and  the  defendant,  on  his  answer,  represents  that  the 
facts  of  thd  case  were  totally  different,  and  they  are  such  as  he 
represents  on  his  answer,  the  court  will  not  allow  the  plaintiff, 
in  opposition  to  his  own  case  on  the  bill,  to  speculate  on  the 
facts  which  are  stated  in  the  defendant's  answer,  and  say  that 
out  of  them  an  equity  arises  which  he  has  not  thought  proper 
in  the  first  instance  to  adopt.^  (a) 

§  70.  A  complaint  for  an  injunction  need  not  disclose 
whether  a  bond  is  filed  or  not.^ 

§  71.  An  injunction  can  only  be  granted  when  it  appears 
by  the  complaint  that  the  plaintiff  is  entitled  to  the  relief 
demanded.8 

§  72.  Where  a  bill  is  bad  upon  demurrer,  an  injunction 
should  not  be  granted,  even  if  the  defect  is  in  point  of  form 
merely.*  But  where  an  action  was  commenced  by  the  service 
of  summons,  without  complaint,  and  the  motion  for  an  injunc- 

^  Cresy  v.  Beavan,  IS  Sim.  (36  Eng.  '  Morgan  o.  Qnackenbiuh,  2S  Barb. 
Ch.)  99.  76. 

*  Smith  V,  Chandler,  13  Ind.  513.  *  Rose  r.  Rose,  11  Paige,  166. 

(a)  Elsewhere  the  court  say :  "  It  is  not  the  view  with  which  the  bill  was 
framed.  The  bill  seeks  relief  against  Cook,  on  the  ground  of  misconduct,  and 
the  relief  prayed  against  him  is  not  relief  confined  to  this  pcnnt,  that,  as  a  partial 
shareholder,  he  can  have  no  right  to  take  away  the  ship  without  giving  security ; 
but  the  relief  is  founded  on  the  allegation  that  Cook  is  a  large  debtor  to  die' 
plaintiff,  and  that,  until  he  has  rendered  an  account,  he  ought  not  to  be  allowed 
to  go  out  of  the  jurisdiction  and  take  the  ship  with  him.  That  is  the  case  put 
forward  by  the  bill.  Lord  Cottenham,  in  Whitworth  v.  Gangain,  (Cr.  &  Fh. 
325),  siud,  that  when  a  party  comes  on  motion  to  restrain  another  from  doing  an 
act,  he  is  bound  to  teU  the  court  what  the  case  is  on  which  he  relies;  and  that, 
when  he  brings  forward  prominently,  and  relies  upon  a  given  case,  the  court  will 
not  allow  him,  if  he  should  fail  in  that  case,  to  spell  out  another,  and  say  he 
might  have  framed  his  ease  so  as  to  show  a  title  to  the  relief  asked.  That  was  a 
much  more  favorable  case  than  this  for  permitting  such  a  change  of  ground,  for 
there  everything  which  the  plaintiils  asked  might  have  been  granted  th^ti  on  the 
£eicts  as  they  were  stated  on  the  bill.  Here,  the  plaintiffs  are  asking  against  Cook 
exclusively,  relief  to  which,  as  against  him  alone,  they  are  not  entitled  on  the 
frame  of  die  bill."  Per  V.  Chancellor,  Castelli  p.  Cook,  7  Hare,  (27  Eng.  Cha.) 
98. 
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tion  founded  upon  an  affidavit,  which  although  commencing 
in  form  as  a  deposition,  contained  all  the  requisites  of  a  com- 
plaint as  prescribed  by  the  (New  York)  Code ;  it  was  held, 
that  the  form  6f  the  paper  fiimished  no  sufficient  ground  of 
objection.^ 

§  78.  Great  strictness  will  be  required,  in  proceedings  for 
an  injunction  and  the  appointment  of  a  receiver  of  a  debtor's 
effects,  under  the  Ohio  act  of  February  25, 1848,  amendatory 
of  the  act  directing  the  mode  of  proceeding  in  chancery, 
especially  in  setting  forth  the  matters  required  in  the  second 
section ;  and,  if  a  bill  be  defective  in  this  particular,  it  may 
be  chsmissed  at  any  stage  of  the  cause,  unless  particular  cir- 
cumstances take  the  case  out  of  the  general  rule.^ 

§  74.  The  mere  allegation  in  a  complaint,  that  the  legal 
remedy  is  too  tardy,  or  that  irreparable  mischief  will  ensue, 
is  not  sufficient ;  but  the  facts  must  be  stated,  to  show  that  the 
apprehension  of  injury  is  well  founded.^ 

§  75.  Allegations  in  a  bill,  that  ^^  a  firm,  or  some  of  the 
members  of  said  firm,"  had  done  certain  acts,  that  ^^  some  of 
the  firm  had  obtained  control  of  certain  executions  by  pur- 
chase, or  otherwise,''  that  said  firm  bought  ^^  the  same  either 
for  R.  or  after  his  death,"  and  that  they  had  not  done  certain 
acts  as  ^*to  some  of  these  executions;"  are  too  inaccurate, 
loose,  and  uncertain.^ 

§  76.  The  complainant  must  disclose  all  the  facts  of  his 
case,  or  it  will  be  presumed  that  those  not  disclosed  would 
make  against  him  if  known.^  Thus  the  averments  in  a  peti- 
tion, which  seeks  to  enjoin  the  execution  of  a  judgment  on 
mere  technical  grounds,  and  without  disclosing  merits,  must 
be  taken  most  strongly  against  the  complainant.  So  where 
one  of  two  defendants,  the  other  being  dead,  sought  to  enjoin, 

1  Morgan  v.  Qnackenbiuh,  22  Barb.       *  Green  v.  Ingram,  16  Geo.  164. 
76.  *  Sanvinet  v.  Kew  Orleans,  1  La. 

■  Quay  v,  Tannenwald,  IS  Ohio,  481.    An.  346. 

*  Catchinev.  Terrell,  10  Geo.  576; 
De  yntt  V.  Umjb,  2  Cal.  463. 


46  THE  LAW  OP  INJUNCTIONS.  [CH.   I. 

on  teclmical  grounds,  an  order  of  sale,  and  did  not  allege 
that  the  property,  or  any  part  of  it,  belonged  to  the  petitioner ; 
the  court  held  that  the  injunction  was  properly  dissolved.^  So 
a  bill  for  injunction  of  a  sale,  under  a  mortgage  or  deed  of 
trust,  must  specially  set  forth  the  grounds,  not  merely  that  the 
plaintiff  does  not  owe  the  note.^  So  where  the  complainant 
relies  upon  his  own  oath,  the  charges  in  the  bill,  and  the  afiS- 
davit  to  verify  them,  should  be  direct  and  positive,  and  not 
such  as  can  only  be  made  sufficient  by  the  aid  of  presump- 
tion.® 

§  77.  If  an  injunction  is  prayed  in  the  bill,  but  omitted  in 
the  prayer  for  process,  an  injunction  ought  not  to  issue  with- 
out an  amendment.^ 

§  78.  The  rule  that,  in  injunction  bills,  the  particular  title 
of  the  complainant  must  be  set  forth,  is  more  especially  appli- 
cable in  cases  of  waste ;  in  cases  of  trespass  and  nuisance,  it 
is  sufficient  to  allege  that  the  complamant  is  the  owner  in  fee 
simple,  and  in  possession.^  And,  in  a  late  case,  where  in  a 
bill  for  injunction  the  complainant  alleged  that  he  was  ^^  seized 
and  possessed  "  of  the  land  in  question,  but  there  was  no  de- 
murrer or  objection  to  evidence,  but  a  special  answer,  putting 
in  issue  the  question  of  ownership ;  held,  even  if  the  above 
words  imported  nothing  more  than  possession,  objection  could 
not  be  taken  by  a  motion  in  error.^ 

§  79.  An  injunction  bill  will  not  be  dismissed  because  the 
master  has  omitted  to  sign  the  jurats  if  the  bill  has  been 
actually  sworn  to.^ 

§  80.  An  injunction  of  a  sale  of  land,  under  a  power  in  a 
mortgage,  may  be  granted  on  a  bill,  which  does  not  contain 
a  sufficient  description  of  the  land  to  justify  a  writ  of  posses- 
sion.® 

1  Gothard  9.  Reiley,  14  Tex.  461.  •Falls,  &c.  v.  Tibbetts,  31  Conn, 

s  Foster  v,  Reynolds,  88  Mis.  553.  166. 

*  Perkins  t;.  ColUns,  2  Green,  Ch.  ^  Capner  v,  Flemington  M.  Co.,  S 
482.  Gieen,  Ch.  467. 

*  Baileyv.  Stiles,  2  Green,  Ch.  245.  •  Conant  v.  Warren,  6  Graj,  562. 

*  Van  Winkle  o.  Cnrtis,  2  Green,  Ch. 
422. 
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§  81.  A  bill  for  injtinction  need  not  contain  a  prayer  for 
discoveiy.^  But,  on  the  other  hand,  there  can  be  no  injunc- 
tion upon  a  bill  of  discovery  which  does  not  pray  for  an  in- 
jimction.^ 

§  82.  An  allegation  of  the  service  of  an  injunction  means 
a  service  that  is  legal  and  sufficient  in  law.^ 

§  88.  On  an  ex  parte  application  for  an  injunction  upon  bill 
alone,  the  injunction  will  not  be  refused  for  an  apparent  mt8^ 
namer  of  the  defendant,  as  he  may  not,  on  coming  in,  wish  to 
avail  himself  of  the  objection.^ 

§  84.  A  defendant  cannot,  after  consenting  to  a  decree 
against  him,  for  an  injunction  and  an  account,  object  to  the 
misjoinder  of  one  of  the  plaintifi.^ 

§  85.  Where  a  surety  alleged,  in  his  bill  for  relief  against 
a  judgment,  that  the  creditor  indulged  the  principal  without 
Uie  complainant's  consent,  and  the  respondent  answered  that 
such  consent  was  given  :  held,  the  negative  averment  of  the 
compbunant  was  proper,  but  one  which  he  was  not  bound  to 
prove;  that  the  denial  of  the  defendant  did  not  make  his 
answer  evidence ;  and  that  it  was  incumbent  on  him  to  prove 
such  consent.^ 

§  86.  Where  a  bill  asks  for  an  injunction,  to  protect  the 
complainants  from  apprehended  danger,  and  the  answer  de- 
nies that  the  apprehensions  are  well  grounded  ;  the  court  will 
give  the  defendants  the  foil  benefit  of  their  denial,  and  refuse 
die  injunction,  tmless  the  complainants  make  out  a  very  clear 
case  in  their  bill  and  affidavits.^ 

§  86  a.  With  reference  to  the  pleadings  subsequent  to  the 
bill,  it  is  held  that  an  injunction  will  not  be  granted  before 

^  Luneoce  v.  Bowman,  1  McAll.  C.  ^  liviiigston  o.  Woodworth,  15  How. 

a  (Cd.)  419.  546. 

*  Primmer  v.  Patten,  32  HI.  52S.  >  Carpenter  v,  Devon,  6  Ala.  718. 

*  Loomis  9.  Brown,  16  Barb.  825.  7  Rogers  v.  Danforih,  1  Stockt  2S9 
^Bodej    9.    Snaquduuma,   &c.,   3 

Bland,  68. 


48  THE  LAW  OP  INJUNCTIONS.  [OH.  I. 

answer,  unless  some  interest  of  the  plaintifF  will  be  injured 
or  endangered  by  the  proceedings  of  the  defendant  in  the  mean 
time.^  And,  on  a  motion  for  a  provisional  injunction,  the  de- 
fendant may  file  and  read  his  answer  to  the  bill.^ 

§  86  b.  The  (Maryland)  acts  of  1862,  c.  188,  and  1858,  c 
344,  do  not  apply  to  an  answer,  at  the  hearing  of  a  motion  for 
the  dissolution  of  the  injunction,  when  such  a  hearing  is  not  a 
final  one.® 

§  86  c.  A  defendant  may  by  a  sufficient  answer  to  the  bill 
at  once  prevent  an  injunction ;  *  as  by  an  answer  which  would 
dissolve  an  injunction  if  granted.*  But  where  the  bill  alleges 
&aud,  forgery,  and  antedating,  and  the  answer  denies  these 
allegations  only  on  **  information  and  belief,"  it  is  not  suffi- 
cient to  prevent  the  issue  of  an  injunction.*  And  in  the 
Circuit  Court  of  the  United  States  the  practice  is  settled,  that 
the  denial  of  the  plaintiff's  title  in  an  answer  does  not  prevent 
the  court  from  awarding  a  special  temporary  injunction.'^ 

§  87.  With  reference  to  the  formal  requisites  of  the  injunc- 
tion itself,  it  is  held  that  an  injunction  should  be  clear  and  ex- 
plicit, and  apprise  the  defendant  what  he  is  restrained  from 
doing,  without  the  necessity  of  his  resorting  to  the  bill  on  file; 
and,  if  he  does  not  in  &ct  know  to  what  the  injunction  applies, 
he  will  be  justified  in  proceeding,  notwithstanding  the  injunc- 
tion.® (See  Chap.  IV.)  Thus  an  injunction  restraining  a 
hnsband  from  annoying  his  wife  is  improper*  So  an  injunction 
must,  upon  its  face,  show  clearly  to  what  property  it  is  in- 
tended to  apply,  or  it  cannot  be  enforced.^*^  And  an  injunction 
should  be  restricted  to  the  case  made  by  the  bill.^^  In  Penn- 
sylvania, it  is  said,  ^^  injunctions  are  frequently  in  the  form  of 
a  tority  but  these  forms  are  not  adapted  to  every  case,  and 

1  Osborn  v,  Taylor,  6  Pidge,  515.  f  Clnm  v.  Brewer,  2  Cnrt.  506 ;  Poor 

>  Hnlse  V.  Wright,  Wright,  Ch.  61.  v.  Carleton,  8  Surnn.  70. 
"  Botddin  v.  Baltimore,  15  Md.  18 ;        *  Snlliyan  v,  Jadah,  4  Paige,  444;  S 

GeUston  v,  Rnllman,  15  Md.  260.  ih.  284. 

*  Hall  V.  McPherson,  3  Bland,  529.  '  Lowrie  v.  Jjowiit,  2  Paige,  234. 

*  Bell  V.  Purvis,  15  Md.  22.  v>  Moat  v.  Halbein,  2  Edw.  Ch.  188. 
«  U.  S.  0.  Parrott,  1  McAU.  C.  C.        ^2  Paige,  284. 

271. 
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therefore  the  prohibitaon  in  numerous  instances  assumes  the 
diape  of  an  ordety  in  the  nature  of  an  injimction.  As  the 
eooits  treat  the  disobedience  of  all  orders  as  a  contempt,  and 
enforce  the  performance  of  them  by  imprisonment,  the  dis- 
tinction between  a  writ  of  injunction  and  an  order  in  the 
nature  of  one  is  disregarded  in  practice.  Both  are  known  by 
die  name  of  uijnnctions.  If  the  Order  be  issued  in  mandatory 
language,  it  is  substantially  an  injunction ;  if  in  terms  of  ad- 
Tice  or  caotion^  it  is  what  has  become  known  as  an  ^  admoni- 
twy  order.'  ^  *  (a) 

§  88.  An  mjunction  may  be  granted  upon  a  supplemental 

fain,  thoBg^  one  founded  upon  the  original  baU  has  been  dis- 

•(dved  upon  its  merits.'    So  a  IhII  of  injunction  may  be 

granted,  after  a  former  bill  for  the  same  cause  has  been  dis- 

ttUMed  for  not  having  been  served  on  the  defendant  in  time ; 

hot  there  should  be  an  affidavit  of  some  particular  hardship, 

and  no  omiBsion  on  the  part  of  the  claimant.^    So,  in  Oeor^a, 

hy  the  act  of  1842,  the  power  of  issuing  a  second  injunction, 

when  the  first  bill  has  been  dismissed,  is  given  to  the  Superior 

Court ;  ^  and  in  Virginia,  though  an  injunction  be  refosed  by 


1  Per  liewifl,  C.  J^  Erie,  &c  v.  Cft-       *  Mftyfield  o.  HawkiBS,  Mar.  27. 
sev,  S6  Pflui.  29S.  «  Cox  p.  Bii^or,  &c,  17  Geo.  249. 

*  Yaa  Beigea  9.  Denans^  4  John. 
CiLdS. 

(a)  In  the  caie  of  Yates  v.  Jack,  Law  Bep.  (Eng.)  Eq.  April,  1866,  p.  298, 
l4»d  CranworUi  adopted  the  following  rules  and  forms  of  practice  with  refer- 
eaee  to  tlie  obs^iietkm  of  ancient  lights :  ^Thej  are  entitled  to  an  injunction 
feetraining  die  defendant  from  erecting  any  buflding  so  as  to  darken,  injure, 
or  obetniet  any  of  the  ancient  lights  of  the  plaintiflb  as  the  same  were  enjoyed 
prerioiiisly  to  the  taking  down  by  the  defendant  and  of  his  building  on  the 
opporito  side  of  the  street,  and  also  from  permitting  to  remain  any  buildings 
■taneady  erected,  which  will  cause  any  such  obstruction.  Whether  the  buildings 
already  erected  not  exactly  opposite  will  have  that  effect  when  the  whole  (^  the 
defendant's  buildings  are  finished,  is  a  matter  on  which  the  evidence  does  not 
enable  me  to  come  to  any  satis&ctory  conclusion,  and  I  am  therefore  obliged  to 
ficame  the  decree  in  this  general  form,  leaying  it  to  the  phuntifls  to  apply  by 
in  case  the  terms  of  the  injunction  are  violated.  I  shall,  however,  be 
to  introdooe  a  proviso  into  the  order,  similar  to  that  adopted  in  the  case 
of  Stages  p.  City  Offices  Company,  11  Jur.  N.  S.  560,  enabling  the  parties  to 
come  before  the  chief  derk,  in  order  to  have  it  ascertained  whether  any  proposed 
to  the  building  will  or  will  not  be  a  violation  of  the  injunction ;  and  it 
also  be  Icrft  open  to  the  plaintifls  to  show,  that  the  buildings  already  erected 
BBateriaDy  interfere  with  the  light  heretofore  enjoyed  by  them." 

4 
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a  judge  of  the  Circait  Court,  and  also  by  a  judge  of  the 
Supreme  Court,  such  refusals  are  no  objection  to  an  mjunc- 
tion  in  the  same  case,  granted  by  another  judge  of  the  latter 
court.^ 

§  89.  But  a  second  injunction  will  not  be  granted  for  the 
same  purpose,  while  the  first  is  in  force ;  and  if  the  first  has 
been  withdrawn  by  the  plaintifi^,  after  it  was  served,  that  &ct 
should  be  fully  stated  in  the  bill  for  a  second.^  And  on  an 
application  to  reinstate  an  injunction,  if  the  newly-discovered 
equity  could  have  been  made  available  on  the  first  trial,  by 
the  use  of  ordinary  care  and  attention,  the  application  should 
be  refused.'  So  an  ex  parte  injunction  will  not  be  granted  on 
a  new  bill,  or  an  amended  bill,  when  a  previous  and  similar 
injunction  on  the  same  parties  was  dissolved  for  want  of 
equity.^  So  a  second  injunction  in  the  same  cause,  upon  new 
grounds,  cannot  be  granted,  if  the  new  grounds  existed  when 
the  first  bill  was  filed.^  Nor  successive  injunctions  upon  dif- 
ferent grounds,  which  might  have  been  put  at  issue  in  one 
proceeding.^  So,  in  New  York,  after  an  injunction  has  been 
refused  by  the  chancellor  or  vice-chancellor  before  whom  the 
bill  was  filed,  the  plaintiff  cannot,  since  the  revised  statutes, 
apply  to  an  injunction  master,  or  vice-chancellor  acting  as  in- 
junction master,  for  an  injunction  upon  a  new  bill  upon  sub- 
stantially the  same  grounds.^ 

§  90.  It  is  the  general  rule,  that  an  injunction  cannot  be 
granted  against  a  person  who  is  not  a  party  to  the  cause.^ 
The  exceptions  consist  of  cases,  either  where  the  party  en- 
joined is  the  mere  solicitor,  (a)  or  agent,  or  tenant  of  a  party 
to  the  suit,  having  no  rights  involved  in  the  controversy,  or 
where  the  right  has  been  already  determined.^    A  complain- 

1  Jaypes  v.  Brock,  10  Gratt.  311.  *  Flnker  v.  DaTis,  IS  La.  An.  613. 

'  livingston  v.  Gibbons,  4  John.  Ch.        '  Cummins  v.  Bennett^  8  Paige,  79. 

571.  'Fellows  V.  Fellows,  4  John/Ch.  25; 

*  Larson  v.  Moore,  1  Tex.  22.  1  McCart.  268. 

*  Homor  v.  Leeds,  2  Stockt.  86.  *  Schalk  v.  Schmidt,  1  McCart.  268. 
6  United  States  Bank  v.  Scholtz,  3 

Ham.  61. 

(a)  A  petition  for  an  iignnction  maj  be  verified  bj  an  attorney.  Edrington  p, 
Allsbrooks,  21  Tex.  186. 
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ant  cannot  avoid  the  necessity  of  making  particular  per- 
sons parties,  by  waiving  all  claim  against  them  in  his  bill, 
where  it  is  necessary  to  take  an  account  against  the  defendant, 
and  where  he  has  a  right  to  have  such  persons  before  the 
court,  they  being  interested  in  the  account,  in  order  to  save 
the  necessity  of  a  future  litigation  with  them.^  But  an  in- 
junction, inhibiting  a  defendant  and  all  other  persons  from 
selling  property,  until  a  further  order  of  the  court,  prevents  a 
valid  sale  of  the  property,  on  execution  against  the  defendant, 
although  in  &vor  of  persons  not  parties  to  the  suit  in 
chancexy.' 

§  91*  One  owner  of  land  over  which  a  street  is  laid  out 
cannot  enjoin  the  completion  of  such  street  for  want  of  notice 
to  another.' 

§  91  a.  Where  a  statute  provided  that  no  injunction  should 
issue  without  a  bond,  it  was  held  to  preclude  the  common- 
wealth from  this  remedy.  The  court  says :  "  The  words  are 
broad  and  general.  They  apply  to  all  cases,  and  we  cannot 
see  upon  what  principle  we  could  except  a  case  in  which  the 
conunonwealtii  is  plaintiff.  But  tiie  commonwealth  can  give 
no  bond,  there  being  no  organ  of  the  government  authorized 
to  execute  it  for  her ;  and  if  she  could  give  bond,  she  would 
not  be  suable  on  it.  The  law  which  forbids  an  injunction  to 
be  granted  witiiout  bond  from  the  party  can  only  be  obeyed, 
in  this  case,  by  refusing  the  injunction  altogether."  ^ 

§  91  b.  Though  the  court  will  not  proceed  against  a  member 
that  has  privilege  of  Parliament,  yet,  if  a  Parliament  man 
saes  at  law,  and  a  bill  is  brought  to  be  relieved,  the  court  will 
stay  proceedings  at  law  till  answer  or  furtiier  order.^ 

§  92.  It  is  the  prevailing  rule  that,  in  order  to  obtain  an 
injunction,  a  party  must  show  a  particular  injury  distinct  from 
that  which  he  suffers  in  common  with  the  public.^     (See 

X  Dflit  V.  Palmer,  I  Barb.  Ch.  92.  *'l  Vem.  329. 

*  West  p.  Belches,  5  Mnnf.  1S7.  «  Falls,  &c  v,  Tibbetts,  81   Conn. 

*  Niefaols  9.  Salem,  14  Gray,  490.         165. 

*  Per  Black,  C.  J.,  Com.  9.  Franklin, 
ftc,  21  Peim.  ISO. 
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NuisanoeS)  Thus  an  action,  for  the  purpose  of  having  the  act 
of  the  board  of  supervisors,  erecting  a  new  town,  declared 
null  and  void,  and  enjoining  its  organization,  cannot  be  nuun- 
tained  by  persons  having  no  other  interest  than  one  in  common 
with  all  the  freeholders  of  the  new  town.  The  only  remedy 
is  at  the  instance  of  the  State  or  some  officer.^  So  one,  hold- 
ing an  order  on  a  county  treasurer,  has  no  right  to  an  injunc- 
tion disturbing  the  county  in  the  disposition  of  its  property, 
until  he  has  obtained  judgment,  and  had  his  execution  issued 
and  returned  unsatisfied ;  until  then,  he  is  only  a  creditor  at 
large.^  So  the  mere  fact,  of  an  individual's  encroaching  upon 
a  street  by  a  building,  does  not  confer  upon  every  one  owning 
a  house  upon  tbe  street  a  right  to  invoke  the  jurisdiction  of  a 
court  of  chanceiy  to  prevent  the  encroachment,  without  s<»ne 
special  ground  of  equity.® 

§  93.  But,  on  the  contrary,  it  has  been  sometimes  held,  that 
a  private  individual  may  obtain  an  injunction  to  prevent  a 
public  mischief  by  which  he  is  affected  in  common  with  others.^ 
And  where  a  public  right  appears,  in  a  litigation  between  pri- 
vate individuals,  the  court  is  bound  to  protect  it,  though  no 
one  asserts  the  right  in  behalf  of  the  State.  Thus,  where  the 
matter  in  dispute  was  the  right  to  charge  wharfage  for  a  wharf 
exclusively  claimed  by  both  parties,  and  the  court  found  that 
neither  had  the  right,  and  that  the  public  were  entitled  to  the 
free  use  of  the  wharf;  both  parties  were  enjoined  from  col- 
lecting such  wharfage.^ 

§  94.  Where  a  contract  is  made  for  the  sale  of  land,  the 
vendee  is  a  necessary  party  to  a  bill  for  an  injunction  to 
restrain  a  tenant  from  waste.^ 

§  95.  Where  relief  other  than  simply  the  quieting  of  pos- 
session is  sought,  and  an  account  is  to  be  stated  between  the 
warrantor  and  the  party  defendant,  or  on  a  bill  by  his  grantee 
for  the  purpose  of  quieting  possession,  the  warrantor  is  a 

1  Doolittle  V.  Sapervison,  &e.,  18  N.  *  Whitfield  v.  Rogers,  36  Miss.  S4, 

7.  (4  Smith),  155.  >  The  Wharf  Case,  S  Bbind,  861. 

^  Montaeue  v.  Horton,  12  Wis.  599.  *  Kidd  v.  Dennison,  6  Barb.  9. 
*  Bechtdo.  Carslake,  3  Stockt  500. 
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necessary  partj.^  But  if  a  warrantor  bring  his  bill  of  com- 
plaint singly,  asking,  not  for  a  bare  injunction,  but  also  for  an 
account  and  general  relief,  and  if  no  objection  be  taken  in  the 
early  stage  of  the  proceedings,  nor  any  suggestion  made  that 
the  interests  of  his  grantee  in  possession  require  him  to  be 
made  a  party;  it  is  not  the  duty  of  the  court  to  delay  the 
cause,  for  the  reason  that  the  grantee  is  not  made  a  party .^ 

§  96.  Two  or  more  persons,  having  separate  and  distinct 
tenements,  injured  or  rendered  uninhabitable  by  a  common 
nuisance,  or  rendered  less  valuable  by  a  private  nuisance, 
which  is  a  common  injury  to  the  tenants  of  both,  may  join  in 
a  suit  to  restrain  such  nuisance.'  (a) 

§  97.  Where  a  bill  was  brought  for  an  injunction  by  two 
parties,  whose  property  was  injured  by  the  same  nuisance, 
and  one  of  the  parties  brought  a  suit  at  law  on  a  declaration 
containing  several  counts,  and  recovered,  and  afterwards  a 
aapplemental  bill  was  filed  by  both  parties,  setting  up  the 
verdict,  and  affidavits  were  offered  in  support  of  both  bills 
and  to  determine  the  count  on  which  the  verdict  was  ren- 
dered; held,  as  the  injunction  was  sought  after  order  and 
notice,  the  hearing  should  be  had  upon  such  affidavits  as  were 
pertinent  to  the  issues,  but  that  the  injunction  would  follow 
the  bill ;  that  the  parties  were  properly  joined  in  the  supple- 
mental bill ;  that  the  injunction  should  be  granted  on  the  sup- 
plemental bill  on  the  application  of  the  party  presenting  the 
new  matter;  and  that  it  was  competent  to  show  on  which 
connt  the  verdict  was  rendered.* 

§  98.  Any  one  of  several  complainants,  in  a  bill  for  injunc- 
tion, may  verify  its  statements,  in  order  to  authorize  the  sanc- 
tion of  the  clumcellor.' 

§  99.  The  proper  allegation  in  a  bill,  by  way  of  excuse  for 

1  Brooks  V,  Fowle,  14  N.  H.  a4S.  *  Blunt  r.  Hsjr,  4  Sandf.  Ch.  362. 

'lb.  *  Hemphill  v.  Ruckenyille,  &c.,  3 

•  Homj  V,  Haj,  1  Barb.  Ch.  59.         Kellj,  435. 

(a)  The  court  exercues  a  sound  diteretiony  without  adhering  to  an  inflexible 
nJe,  in  detomining  whether  there  has  been  a  mi^oinder  of  parties  in  equity. 
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not  making  the  representatives  of  a  deceased  person  parties  to 
the  suit,  is,  that  the  decedent  died  insolvent,  and  without 
leaving  any  assets  for  the  payment  of  his  debts ;  an  allegation 
that  he  died  insolvent  is  not  sufficient.^ 

§  100.  Where  an  injunction  includes  persons  who  were  not 
parties  to  the  proceeding  in  which  it  issued,  the  injunction  is 
nevertheless  valid  as  to  parties  to  the  proceeding.^ 

§  101.  The  question  of  injunction  often  arises,  in  connec- 
tion with  some  other  ground  of  equitable  jurisdiction,  which 
constitutes  the  primary  object  of  the  bill. 

§  102.  Upon  a  bill  for  Bpecific  performance^  and  for  an  in- 
junction to  protect  the  subject-matter  of  the  contract,  the 
latter  will  not  be  granted,  unless  the  plaintiff  is  entitled  to 
such  performance.' 

§  108.  In  a  suit  for  specific  performance  of  a  contract  made 
by  the  agent  of  a  state  prison  for  the  labor  of  the  convicts,  it 
seems  that  a  preliminary  injunction  to  restrain  the  agent  firom 
making  any  other  contract  for  such  labor  will  not  be  granted, 
if  it  would  prevent  the  employment  of  the  convicts  pursuuit 
to  the  statute.^ 

§  104.  Notice  is  an  important  subject  in  connection  with 
injunctions. 

§  105.  Equity  will  not  decree  a  perpetual  injunction,  which 
is  to  operate  directly  upon  the  parties  in  interest,  without 
giving  them  an  opportunity  of  being  heard.^ 

§  106.  In  New  Jersey,  it  has  been  sometimes  held,  that 
notice  of  an  application  for  an  injunction  should  be  given 
where  it  can  be  done  without  risk  of  injury  by  the  delay .^ 

^  Dart  V,  Palmer,  1  Barb.  Ch.  92.  *  Jones  v.  Lynde,  7  Paige,  801. 

3  Tradesman's  Bank  o.  Merritt,  1  ^  Marshan   v.  Beverley,   6  Wheat. 

Paige,  302.  313. 

'  Geiger  v.  Qreen,  4  Gill,  472.    See  *  Boss  v,  Elizabefhtown,  Ac,  1  Qreen, 

Raphael  v.  Thames,  &c.,  Law  Bep.  Ch.  422. 
(Eng.)  £q.  March,  1867,  p.  147. 
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Bat  in  a  later  decision  it  is  held,  that  notice  is  not  necessary, 
unless  specially  ordered  by  the  court,  except  where  it  is  made 
after  answer  filed,  and  then  it  may  be  dispensed  with  by  the 
ooart.  And  in  such  latter  case,  although  it  does  not  appear 
that  notice  was  dispensed  with,  if  it  was  a  proper  case  for  so 
doing,  it  will  be  presumed  to  have  been  done.^  (a) 

§  107.  In  Pennsylvania,  an  injunction  cannot  be  granted, 
until  the  parties  complained  of  have  been  served  with  a 
subpoena  to  appear  and  answer ;  until  then,  they  are  not  in 
court.* 

§  108.  In  New  York,  on  serving  an  injunction,  the  phiin 
tiff  should  at  the  same  time  take  out  and  serve  such  subpoena ; 
but,  if  the  defendant  voluntarily  appears  and  answers,  the 
olgection  for  the  irregularity  is  waived.'  Under  sect.  220 
of  the  Code,  requiring  a  copy  of  the  affidavit  to  be  served 
with  the  injunction,  it  is  sufficient  to  serve  a  copy  of  the 
complaint,  with  its  verification,  upon  which  the  injunction 
was  issued.^  An.  injunction  order  may  be  allowed,  signed 
and  delivered  to  the  officer,  but  cannot  be  served,  before  the 
defendant  is  summoned.^ 

§  109.  In  Indiana,  a  court  of  chancery  will  not,  where 
there  is  no  emergency,  grant  an  injunction,  unless  ten  days' 
notice  of  the  application  has  been  given  to  the  adverse  party, 
or  the  application  relates  to  a  suit  pending  in  the  court.  But 
where  the  court  has  granted  an  injunction  in  a  case  in  which 
the  adverse  party  was  entitled  to  notice,  and  the  transcript 
does  not  show  whether  notice  was  given  or  not,  the  Supreme 
Court  will  presume  that  the  notice  was  given.^  In  California, 
unless  notice  of  the  application  for  an  injunction  be  given  for 

1  Buckley  0.  Conne,  Saxton,  504.  *  Leffingwell  v.  Chaye,  5  Bosw.  703. 

>  Blair  v.  Bom,  &&,  31  Penn.  274.  *  Ibid. 

•  Palter  v.  vniliams,  4  Paiffc,  439 ;  «  Vance    v.   Workman,    8   Blackf. 

8eebor  v.  Hess,  5  Paige,  85 ;  Manh  9.  806. 
Bomett,  5  McLean,  117. 

(a)  VHiere  the  defendants,  husband  and  wife,  were  non-residents,  and  the  in- 
jimetion  was  senred,  oat  of  the  State,  on  him,  and  she  conld  not  be  fbnnd ;  the 
9Brhee  was  ordered  to  be  valid,  and  a  copy  of  the  order  directed  to  be  senre^  at 
thebr  dwdting.    Hazing  v.  Kanffinan,  2  BeasL  397. 
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the  length  of  time  required  by  §  517  of  the  Practice  Act ; 
if  the  defendant  does  not  appear,  he  may  move  to  dissolye.^ 

§  110.  Injunctions  cannot  be  granted  in  the  courts  of  the 
United  States  without  notice,  and  hence  all  of  them  are 
special.^ 

§  111.  It  is  not  suffici^it  that  an  order  far  jmhUeatum  has 
been  passed ;  the  publication  must  be  proved,  in  order  to  bring 
a  respondent  regoJarlj  before  the  court ;  and  where  this  is  not 
done,  and  a  pro  ea^fe99o  taken,  a  decree  perpetually  enjoining 
a  judgment  at  law  will  be  reversed*' 

§  112.  An  injunction,  afiecting  the  rights  of  a  party  who 
has  appeared,  will  not  generally  be  granted  on  an  er  parte 
application,  on  a  supplemental  bill,  without  regular  notice ; 
but  a  temporary  injunction  may,  in  the  mean  time,  be  granted^ 
if  necessary  to  prevent  serious  loss  or  injury.* 

§  113.  It  is  said,  although  the  practice  in  this  country  is  to 
grant  an  injuncticm,  on  the  filing  of  the  bill,  without  notice  to 
the  defendant,  yet  the  complainant  must  use  due  diligence  in 
prosecuting  his  suit  afterwards,  or  the  bill  will  be  dismissed. 
But  where,  at  the  time  of  granting  the  injunction,  a  subpoena 
was  taken  out,  returnable  at  the  next  term  of  the  court,  which 
was  returned,  by  the  sherifi^  Tiot  found;  held,  the  want  of 
service  of  the  stiibposna  was  not  ground  for  dismissing  the 
bill.  In  such  case,  the  sheriff's  return  upon  the  subpoena  is 
conclusive.^ 

§  114.  Upon  injuncti(«s  to  stay  proceedings  at  law,  the 
court  may  direct  the  subpomae  to  be  served  on  the  law  agents 
of  the  non-resident  parties ;  but  in  cases  of  original  bills  it 
will  not  be  permitted,  as  relief  may  be  obtained  in  the  Fed- 
eral or  State  courts  of  the  State  or  circuit  where  the  party 
resides.* 

^  Johnson  v.  Wide,  &c.,  22  Cal.  479.  *  Bloomfield  v.  Snowden,  2  Fkuge, 

«  Peny  v.  Parker,  1  W.  &  M.  280.  855. 

•  Moore  o.  Wright,  4  Stew.  &  Port  *  Corej  v.Yooiliiei,  1  Green,  Ch.  S. 

84.  •  Ward  9.  Sebfiiig»  4  Waih.  a  47a. 


CH.  L]  DEFIinXIONt  NATUBB,  AUD  PURPOSES.  57 

§  114  a.  A  bill  for  an  injunction  of  a  suit,  commenced  in  a 
circQit  court, -is  not  an  ori^nal  suit,  within  the  restrictions  of 
the  jndiciary  act  of  1789,  c  20,  §  11,  and  may  be  brooght 
against  one  who  is  a  resident  in  another  State,  without  serv- 
ing prooett  upon  him  in  the  State  where  the  suit  is  brought.^ 

§  115.  Notice  to  defendants  that  an  ixynnetioa  would  be 
moyed  for,  delivered  to  them  six  days  before  the  commence- 
ment  of  the  term,  was  held  sufficient.^ 

§  116.  In  New  York,  where  an  answer  on  oath  is  waived, 
and  affidavits  of  disinterested  witnesses  in  support  of  an  in- 
junction are  annexed  to,  and  filed  and  served  with,  the  bill ; 
d»e  affidavits  in  support  of  the  answer,  and  upon  which  the 
defendant  relies  in  his  application  to  dissolve  the  injunction, 
must  either  be  served  upon  the  complainant's  solicitor  with 
tibe  answer,  or  must  be  served  on  him  the  usual  length  of 
tfloae  before  the  making  of  the  motion  to  dissolve  the  injunc- 
tion.* 

§  116  a.  The  (CaL)  statute  does  not  point  out  any  mode 
for  the  service  of  an  injunction,  but,  where  personal  service 
is  required,  the  delivery  of  a  copy  is  essentiaL  It  is  not,  per- 
haps, necessary  to  exhibit  the  original,  unless  specially  re- 
quested.* 

§  117*  A  bill  of  injunction  is  well  served  by  leaving  a  copy 
Mt  the  residence  of  the  defendant*^ 

§  118.  The  defendant  being  in  contempt  for  want  of  an  ap* 
pearance,  the  common  injunction  was  extended  to  stay  trial 
OB  a  motion  made  without  notice.^ 

§  119.  The  following  miscelkneons  pomts  have  been  settied 
in  reference  to  injunctions. 

^DnnlM)  9.  Stetson,  4  Mas.  849.  *  Edmondwm  v.   Mason,   16    CaL 

*  Kev  toA  9.  Connaefcical,  4  Dall.    886. 

1-  •Morris  V.  Bradford,  19  Geo.  527. 

•  Markham  v.  Markham,  1  Barb.  Ch.       •  Harriaon  v,  DUon,  11  Sim.  128. 
874. 
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§  120.  An  injunction  properly  issued,  in  support  of  the 
primd  facie  right  or  title  of  the  party  seeking  it,  does  not 
affect  or  impair  the  right  to  a  trial  by  jury.-^ 

§  121.  Injunction  is  merely  a  remedial  process,  and,  where 
the  party  obtaining  it  has  also  obtained  judgment  upon  his 
cause,  the  court  will  not  revise  the  propriety  of  granting  the 
writ.* 

§  122.  Writs  of  injunction,  auxiliary  to  a  suit  pending, 
are  returnable  only  to  the  county  where  such  suit  is  pend- 
ing.« 

§  123.  An  injunction  in  chancery  is  not  equivalent  to  a  re- 
lease of  errors  in  a  suit  at  law> 

§  128  a.  Where  no  answer  had  been  put  in  to  an  injunction 
bill,  leave  was  granted  to  amend,  so  as  to  waive  an  answer 
under  oath,  on  payment  of  costs.^ 

§  128  b.  A  reference  to  a  vice-chancellor  of  a  motion  to 
dissolve  an  injunction  does  not  empower  him  to  authorize  an 
amendment  of  the  bill.® 

§  123  c.  The  amendment  of  an  injunction  bOl,  unless  al- 
lowed by  the  chancellor  without  prejudice  to  the  injunction, 
displaces  the  injunction ;  and  the  allowance  of  an  amendment 
by  the  coiurt,  which  the  complainant  could  have  made  as  of 
right,  does  not  necessarily  operate  a  continuance  of  the  in- 
junction until  answer.^ 

§  128  d.  For  an  error  in  a  bill  which  is  amendable,  a  pre- 
liminary injunction  will  not  be  refiised,  although  the  amend- 
ment has  not  been  actually  made*^ 

^  Woodworth  v.  Rogers,  3  W.  &  M.       *  Cowman  v.  LoTett,  10  Paige»  559. 

185.  T  Semmei^  p.  Mayor,  &c.,  19  G«o. 

s  Hicks  V.  Davis,  4  Cal.  67.  471 . 

*  Allen  V.  Menard,  5  Tex.  378.  *  Packer  v.  Snnlmiy,  &c.,  19  Penn. 

^  Prodot  V.  Doe,  24  Miss.  169.  211. 

^Bronson    v.   Qteen,    Walk.  Ch. 
486. 
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§  123  e.  The  amendment  of  a  bill  under  an  order  obtained 
as  of  course,  pending  notice  of  motion  for  an  injunction  to 
stay  an  action,  is  a  waiver  of  such  notice.^ 

§  123  f.  In  a  suit  to  restrain  a  lessee  from  taking  down  a 
building  erected  by  him,  and  for  damages  ;  he  claimed  a  right 
to  remove  the  building.  The  answer  did  not  deny  the  right 
to  dami^s,  nor  was  any  proof  thereof  offered.  Injunction 
being  granted  and  damages  refused,  and  the  plaintiff  having 
filed  a  cross  appeal  from  the  judgment,  refrismg  damages ;  the 
case  was  remanded  for  a  new  trial  on  this  point,  with  the  right 
to  amend  the  pleadings  so  as  fiurly  to  present  it^ 

§  123  g.  An  injunction  is  not  affected  by  an  appeal  from 
it.« 

§  123  h.  Upon  a  bOl  for  injunction,  and  appeal  after  answer, 
only  the  case  presented  by  ^e  bill  can  be  considered,  unless 
there  is  a  want  of  jurisdiction.^ 

§  123  i.  Where  one  ground  of  motion  to  dissolve  an  injunc- 
tion was,  that  no  stamp  was  attached  to  the  petition,  and  can- 
celled ;  the  presumption  upon  appeal,  where  the  record  does 
not  show  the  &ct  alleged,  is,  that  the  stamps  were  attached, 
and  the  ruling  of  the  court  below  on  the  motion  will  not  be 
reviewed  on  that  ground.^ 

§  124.  On  application  for  an  injunction,  the  court  may  go 
into  the  merits,  and  may  dismiss  the  bill,  before  answer  filed ; 
but  the  defendant  cannot  introduce  extraneous  matter  of 
proof.' 

§  124  a.  Though  the  (Md.)  act  of  1835,  c.  380,  is  no 
longer  in  force,  yet,  by  consent,  proof  may  be  taken  before 
any  one  agreed  upon,  to  be  used  at  the  hearing  in  cases  of 
injunction.^ 

1  Martm  v.  Fiut,  1  Tom.  &  R.  395.  *  Cranford  v.  Cranford,  22  Md.  458. 

s  Jnngerman  v.  Bovee,  19  Cal.  354.  ^  Way  v.  Lamb,  15  Iowa,  79. 

*  Mei^  Miniiig  Co.  v.  Fremont,  7  *  Rose  v,  Hamilton,  1  Desau.  137. 

GbL  130.  T  Steigenrald  v,  Winans,  17  Md.  62. 
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§  125*  Injunctions  in  certain  cases  may  be  granted  without 
the  filing  of  a  bill*^  (a)  The  fact,  that  the  bill  was  not  filed 
until  after  the  injunction  was  ordered,  is  at  most  but  a  mere 
irregularity,  which  cannot  operate  a  reversal  of  the  order 
granting  it.'  No  particular  form  is  necessary  to  the  writ.* 
The  substantial  thing  is  an  authentic  notification  to  the  de« 
fendants  of  the  mandate  of  the  judge,  which  they  must  then 
at  their  peril  obey.^ 

§  126.  Where  a  bill  prays  for  relief  by  way  of  injunction, 
and  does  not  pray  for  the  process  of  injunction,  the  process 
cannot  be  granted.^ 

§  127.  In  some  cases  of  injunction,  a  receiver  will  be  ap- 
pointed. Thus,  there  was  a  devise  of  a  house  and  lot  to 
trustees,  for  the  use  of  B  for  his  life,  then  of  B's  wife,  if  she 
survive  him ;  the  trustees  to  convey  the  same,  after  the  death 
of  B  and  his  wife,  to  their  children.  Also  to  B  a  legacy  for 
$2,000.  With  a  part  of  this  $2,000,  B  built  another  house 
on  the  land,  and  was  in  the  receipt  of  the  proceeds.  C  ob- 
tained judgment  at  law,  and  issued  execution,  but  foiled  to 
obtain  payment  for  want  of  property  subject  to  execution  at 
law.  On  bill  filed  by  C,  the  court  appointed  a  receiver  of  the 
rents  of  the  latter  house  to  be  applied  to  the  judgments,  aud 
enjoined  the  trustees  firom  receiving  the  rents.^  ^  But  the  ap- 
pointment of  a  receiver  is  the  exercise  of  a  power  in  aid  of  a 
proceeding  in  equity  and  is  the  subject  of  sound  discretion. 
The  court  must  be  convinced  that  it  is  needfidl  and  is  the  ap- 
propriate means  of  securing  a  proper  end.    Such  an  appoint* 

1  Peck  V,  Crane,  35  Tt  146.  *  Union  Bank  v.  Kerr,  S  Md.  Ch. 

*  Dayis  v.  Reed,  14  Md.  153.  Deds.  460. 

•  Summers  o.  Farish,  10  Cal.  345.  ^  Johnson  v.  Woodruff  4  Habt  Ch. 
« Ibid.  130. 

(a)  In  Maiyland,  no  ixgnnction  to  stay  a  sale,  nnder  die  act  of  1836,  c.  198, 
can  be  granted^  unless  the  bill  be  filed  hj  the  party,  and  contain  the  allegations 
required  by  §  8  of  that  act  Gayle  v.  Fatde,  14  Md.  69.  In  California,  an  ia^ 
junction  is  ordlnarilj  to  be  asked  for  before  the  complaint  is  filed,  so  that  it  can 
issue  with  the  summons,  though  it  does  not  take  eflfoct  until  the  filing  of  the 
complaint  Heyman  v.  Landers,  IS  Cal.  107.  The  provisions  of  the  Bevised 
Statutes  of  New  York,  prohibiting  the  issuing  of  an  injunction  before  the  bill  is 
filed,  do  not  relate  to  cases  where  the  court  have  in  another  way  obtained  juris- 
diction.   Matter  of  Heminp^  3  Paige,  316. 


CEL  I.]  DEFINITION,  NATUBE,  AND  PURPOSES.  61 

ment  is  a  Btrong  measure,  and  not  to  be  exercised  doub^^y. 
Where  a  party  is  clothed  with  title  and  possession  snch  as  are 
conferred  by  a  lease  in  writing,  and  is  in  the  enjoyment  of 
rights  apparently  legal,  a  receiver  will  not  be  appointed  unless 
under  urgent  and  peeoliar  circumstances.  The  plaintiff  must 
show  a  clear  right  in  such  a  case,  or  a  primd  faoU^  with  such 
attending  circumstances  of  danger  or  probable  loss  as  will  move 
the  conscience  of  a  chancellor  to  interfere."  ^  So  where  a  bill 
was  filed  by  the  purchaser  of  land  at  a  sheriff*s  sale,  praying 
an  injonction  to  restrain  one  who  entered  under  the  former 
owner  firom  cultivating  turpentine  trees,  on  the  allegation  of 
irreparable  mischief  fix)m  the  defendant's  insolvency;  and  it 
appeared  that  the  defendant  entered  by  virtue  of  a  lease  of 
the  trees  for  mating  turpentine,  made  before  the  sheriff's  sale : 
held,  it  would  be  inconsistent  with  the  relief  sought  by  the 
bill,  to  decree  the  appointment  of  a  receiver  of  the  rent  to 
secure  its  payment  to  the  reversioner.^  So  upon  a  bill  in 
equity  for  assignment  of  dower,  and  a  bill  by  the  heirs  for  an 
injunction  and  a  receiver,  but  no  allegation  that  the  rents,  &c., 
win  be  lost  by  insolvency,  or  that  there  is  no  remedy  at  law, 
nor  how  the  rights  of  the  parties  are  endangered;  the  applica- 
tion will  be  refused.^  (a) 

1 L^.  Intel.  March,  186S.  Per  Ag-  *  Bums  v.  Campbell,  3  Jones,  Eq. 
new,  X  410. 

*  Ejiightcm  V.  Young,  29  Md.  870. 

(a)  A  late  case  in  Pennsjlvania  is  reported  as  follows  (Oil  Co.  v.  Petrcdenm 
Go.,  IJBg,  Intri.,  March,  1S68) :  — 

Opinion  \sj  Agoiew,  J.  "  The  original  biU  in  this  ease  prayed  for  a  decree  of 
forfeiture  of  the  lease  held  bj  the  defendants,  and  for  the  appointment  of  a  re- 
ceiTer  for  the  lessee's  share  of  the  oil.  The  amended  bill  aTsrs  breaches  of  the 
oofenant  in  the  lease,  and  a  forfeitore  thereby,  states  that  an  action  at  law  has 
been  brought  to  enibroe  the  forfeiture,  and  that  this  bill  is  in  aid  thereof,  and 
then  pnjB  for  an  account  of  all  the  oil,  and  for  the  appointment  of  a  receiver 
as  before,  and  in  the  mean  time  that  the  defendants  shall  be  restrained  from  tak- 
ing and  disposing  of  any  oil  obtained  upon  the  land.  The  prayer  for  an  account 
being  withdrawn,  the  relief  prayed  for  is  the  appointment  of  a  receiver  of  the 
defendants'  portion  of  the  oil  and  an  injunction  to  restrain  the  defendants  in  the 
nestt  time,  that  is  untU  the  suit  at  law  is  detennined. 

"  The  agreement  of  16th  March,  1864,  is  manifestly  a  lease  for  years  of  the  cor- 
poreal tenement,  with  an  added  exdusive  right  to  bore  for,  obtain,  and  take  the 
oQ  ibnnd,  returning  as  rent  one  fourth  of  the  product  to  the  lessor.  To  obtain 
and  take  the  lessee's  share  of  the  oil  is  not  waste,  but  a  rightfol  act  under  the  lease, 
imkss  it  be  forfeited  by  its  own  terms.    The  defendants  are  in  the  peaceable 
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§  128.  Under  a  bill  praying  for  an  injunction  and  a  re- 
ceiver, the  receiver  maj  be  appointed  before  answer.^ 

§  129.  An  injunction  may  prohibit  any  fhriher  interference 
by  executors  with  the  estate  devised,  even  before  the  accept- 
ance of  the  receiver  appointed,  if  there  is  no  danger  of  injury 
to  the  estate.' 

X  Johns  V.  JohnB,  23  Geo.  31 .  'lb. 

poBsefldon  ortheir  own  term,  and  baye  at  a  7B8t  expenditure  of  money  and  labor 
of  tbemselves  and  their  snb-lessees,  fitted  up  the  premises  and  procured  the  oil, 
and  have  regularly  deliyered  to  the  plaintifis  their  share  in  payment  of  the  rent, 
except  certain  limited  quantities,  small  in  comparison  with  the  entire  prodnct^ 
whidi  are  fiurly  the  subjects  of  donbt  and  controversy,  and  have  been  for  the 
most  part  found  by  the  master  in  favor  of  the  defendants.  It  is  also  noticeaMe 
that  when  this  lease  was  made  it  was  unknown  to  what  extent  oil  would  be  ob- 
tained, and  clearly  without  any  anticipation  of  the  immense  flow  which  afterwards 
occurred.  More  than  one  hundred  wells  have  been  bored,  one  of  which  yielded 
the  enormous  quantity  of  seventeen  hundred  barrels  in  a  single  day,  while  the 
aggregate  quantity  is  stated  in  the  bill  at  three  hundred  and  for^  thousand  bar- 
rels. If  we  reflect  upon  the  utter  impossibility  of  procuring  the  barrels,  filling 
and  hauling  them  away,  the  immense  amount  and  extraordinary  flow  of  this 
most  subtle  and  inflammable  product,  wholly  unanticipated  at  the  time  of  the 
contract^  we  discover  at  once  that  the  parties  themselves  were  compelled  to  aban- 
don the  literal  terms  of  the  lease  and  to  resort  to  expedients  and  substitutes  in 
lieu  thereof.  Thus  we  cannot  avoid  perceiving  that  the  alleged  breaches  were 
of  exceedingly  doubtful  character,  depending  upon  an  attentive  consideration  of 
.the  facts  to  be  inquired  into  in  the  suit  at  law.  Themaster  upon  a  careful  exam- 
ination of  the  evidence  having  resolved  these  matters  of  doubt  favorably  to  the 
defendants,  we  cannot  say  there  is  any  well  grounded  presumption  that  a  for- 
feiture has  occurred.  Possibly  it  may  have  taken  place,  but  under  the  drcum- 
Btances  we  are  by  no  means  convinced  of  tiie  forfeiture.  Without  it  there  can 
be  no  waste,  and  the  tenant's  appropriation  of  his  own  share  is  rightful. 

"  What  then  are  we  called  upon  to  do  ?  Simply  to  i^point  a  receiver  to  take 
into  custody  and  to  deprive  the  lessee  of  his  share  of  the  product  until  the  plain- 
tiffs can  see  whether  they  will  be  successfol  in  obtaining  a  judgment  of  forfeiture 
in  a  doubtfjod  case.  No  receiver  is  asked  for  the  landlord's  portion,  and  plainly 
because  as  to  it  the  purpose  is  to  require  delivery  without  interruption.  The 
actual  purpose  is  to  take  into  custody  that  which  will  be  mesne  profits  in  the 
event  of  establishing  the  forfeiture.  Look  at  the  case  in  any  direction,  and  all 
that  is  in  it  is  to  obtain  our  assistance  in  giving  efiect  to  an  alleged  forfeiture, 
and  to  restrain  the  defendants  fh>m  the  exercise  of  their  legal  rights  under  the 
lease  while  the  plaintifis  are  engaged  in  experimenting  at  law  for  the  forfeiture. 
It  is  not  for  the  protection  of  a  clear  and  well  defined  right,  and  to  prevent  an 
ixremediable  iiyury  which  may  ensue  if  we  do  not  intervene,  nor  is  it  the  ordi- 
nary case  of  one  who  shows  an  equitable  right  in  the  subject  of  custody,  and 
asks  the  court  to  interfere  for  its  security  until  the  termination  of  the  litigation." 
Bill  dismissed,  witii  costs. 
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§  130.  The  court  in  England  will  grant  the  common  injonc- 
tion  on  anj  day,  although  out  of  term,  and  not  a  seal  day  or 
a  continuation  of  the  teal»^ 

§  181.  An  injunction  does  not  operate  upon  proceedings 
subsequent  to  its  allowance,  but  before  its  service.' 

§  182.  In  reference  to  the  statutofy^Toyision  for  the  remedy 
by  injunction,  it  is  said  by  the  court  in  Massachusetts: 
••  Where  the  legislature  have  the  power  to  provide  redress  for 
either  a  pubUc  or  private  wrong,  the  remedy  or  mode  of 
redress  is  wholly  a  subject  of  legislative  discretion.  If  an 
injunction  is  better  adapted  to  accomplish  the  objects  pro- 
posed, than  any  other  form  of  judicial  process,  there  seems 
no  reason  why  the  legislature  should  not  have  power  to 
direct.**' (a) 

1  BeaoB  V.  Humble,  10  Sim.  117.  >  Per  Shaw,  C.  J.,  Com.  v.  "Eaiman^, 

s  BamadeQ  v.  Cnigbm^  9  Ham.  197.    Ac,  21  Pick.  552. 

(a)  The  Snpreiiie  Conrt  of  Alabama  has  power  to  grant  an  injimction  in  a 
proper  caae.  Dayis  v.  TiucDmbiay  Ac,  4  Stew.  &  Port  421.  In  Texas,  the  act 
of  1S46,  Hart  Dig.  art  1599,  does  not  apply  to  injunctions  sought  for  causes 
ariaing  sabseqnent  to  the  judgment  Cl^gg  v.  Yamell,  18  Texas,  294.  As  to 
lbs  oonnty  jurisdiction  in  Indiana,  see  State  v,  Michaels,  8  Blackf.  436.  See  also 
Boshell  V.  Maxwell,  1  Hemp.  25.  In  New  York  the  Code  has  not,  bj  the  union 
of  equitable  and  legal  powers,  enlarged  in  anj  respect  the  previous  powers  of  the 
eoort  to  grant  perpetual  injunctions.  New  York,  &c  v.  Supervisors,  ftc.,  4 
Dner,  192.  The  discretion  of  the  commissioner  in  granting  a  specific  iiyunction 
is  not  reatrained,  in  South  Carolina,  hj  the  statute  of  1840.  It  continues  in 
faiee  nntQ  dissolTcd  bj  order  of  the  chancellor.  Ellis  v.  Commander,  1  Strobh. 
Eq.  188.  The  provision  of  the  statute  of  Georgia  of  1811,  that  "in  all  cases  of 
iDJanetiott,  tbqr  shall  be  disposed  of,  and  a  decision  made,  at  the  second  term  of 
said  oonrt^  held  in  and  for  said  county  where  such  suit  originated,"  means  the 
seeond  term  after  the  parties  are  served  and  the  cause  set  down  for  triaL  Johnr 
son  V.  Holt,  8  Sell/,  117. 
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57.  Efiect  of  an  injunction  bond  npon  other  ronedies. 

§  1.  Injunction  bonds  are  an  ordinary  though  not  an  inva- 
riable accompaniment  of  this  form  of  equitable  interposition,  (a) 

(a)  It  is  said  diat  a  preliminary  iigunction  is  usually  granted,  upon  such  ap- 
propriate terms  as  &e  court,  either  with  or  without  suggestion  of  counsel,  thinks 
it  i^t  to  impose.  Ewing  v.  Filley,  43  Penn.  384.  The  practice  on  this  subject 
is  Tarions  in  the  difierent  States.  Li  Pennsylyania,  courts  are  bound  to  require 
the  security  pnmded  for  in  the  act  of  May  6ih,  1844,  before  issuing  any  iiyunc- 
tkm,  or  an  order  in  the  nature  thereof.  £rie,  &c.  v.  Casey,  26  Penn.  287.  In 
South  Carolina,  except  where  the  application  for  an  injunction  is  for  stay  of  pro- 
eeedlogs  in  an  action,  a  commissioner  has  no  authority  to  require  a  bond  or  other 
semilij.  Fant  v.  Idartin,  10  Bich.  428.  In  Maryland,  where,  upon  a  suit  in 
eqni^  for  an  injunction,  the  answers  hare  come  in,  and  they  show  on  their  fooe 
for  a  perpetual  injunction,  and  the  continuance  of  the  injunction  is  not 
It  upon  a  question  of  law  or  foct  to  be  subsequently  established,  it  is 
to  require  an  injunction  bond.  Alexander  v.  Ghiselin,  5  Gill,  138. 
Under  the  Georgia  amendatory  act  of  1842,  an  ii^unction  may  be  granted  by 
the  judges  of  the  superior  courts  npon  such  terms  as  in  their  discretion  the  case 
may  leqidie.  They  may  dispense  with  security  altogether,  provided  the  party, 
sgainst  whom  the  injunction  is  to  operate,  do  not  need  it  for  his  protection. 
Qwrry  v.  Durham,  11  Geo.  9.    In  Louisiana,  where  executoiy  proceedings  are 
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It  is  held  that,  where  the  plamtiff  moves  for  an  injunction  and 
offers  no  security  for  the  defendant's  damages,  the  court  will 
require  the  plaintiff  to  make  out  a  case  free  fi^m  all  reasonable 
doubt,  and  especially  so  where  the  injunction  would  stop  the 
defendant's  entire  business.^  And  an  injunction  order  is  not 
operative,  until  the  written  undertaking,  required  by  statute, 
is  given.*  One  restrained  by  an  injunction  from  doing  a  law- 
ftd  act  may  recover  damages  for  any  injury  that  he  has  suf- 
fered, in  a  suit  on  the  injunction  bond,  if  in  the  usual  form.^ 

§  2.  A  defect  in  the  bond  does  not  dismiss  the  snit^  On 
the  other  hand,  where  a  void  injunction  has  been  obtained,  the 
bond  given  to  obtain  it  is  not  void.^  So  judgment  may  be 
rendered  on  the  bond,  though  the  judgment  complained  of  was 
void,  and  the  injunction  improvidently  issued.*  So  where 
the  injunction  is  dissolved  by  role,  on  the  ground  of  insufficient 
security,  the  defendant  may  still,  on  the  trial  of  the  merits, 
claim  damages  against  the  principal  and  surety  on  the  bond.^ 
But  a  bond  is  void  for  want  of  authority  in  the  commissioner.' 

§  8.  Where  the  judge,  in  an  order  granting  an  injunction, 
neglects  to  state  the  amount  of  the  bond  as  required  by  statute, 
he  may  amend  his  fiat^  either  before  or  after  the  execution 
of  the  bond,  and  it  is  error  to  dissolve  the  injunction  for  that 
cause.^ 

1  Dubois  V.  Bndlong,  10  Bosw.  700.  *  Emmons  o.  McKesson,  5  Jones,  Eq. 

s  EUiott  V.  Osborne,  1  Cal.  396.  92. 

*  Cain  o.  McGuire,  13  B.  Mon.  340.  ?  Betts  v,  Mongin,  15  La.  An.  5S. 

4  Massie  o.  Mann,  17  Iowa,  131.  See  >  Fant  v.  Mar£i,  10  Rich.  428. 

p.  68.  *  Dickenson  v,  McDennott,  13  Tex. 

>  Steyenson  v,  ^GDer,  2  litt.  306.  248. 

enjoined  on  the  aO^gations  of  ihind  and  pa3rment,  supported  by  affidaTit,  an  in* 
junction  bond  is  not  required.  Comer  o.  Zunti,  14  La.  An.  861.  Bjaa 
amendment  of  the  Code  of  Practice,  the  clerks  of  district  courts  maj  grant 
orders  of  injunction,  where  the  judge  is  absent  from  the  parish  or  intereeled ; 
but  must  always  take  bond  and  security  from  the  appikant.  Witkowsktv. 
Selby,  15  La.  An.  828.  In  California,  whether  or  not  the  statate  giyes  ^ 
chanoeUor  power  to  require  a  bond  on  the  issuance  of  a  temporaiy  injunction, 
yet  he  has  power  to  order  one  as  a  matter  in  furtherance  of  the  olgeets  of  the 
litigation  and  the  protection  of  the  subject-matter  thereof.  If  there  was  a  suit 
pending,  the  chanceUor  had  authority  to  order  the  iignnctioii  and  the  bond 
Prader  v.  Purkett,  13  CaL  588. 
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§  4.  Security  in  other  ferm  than  that  of  a  bond  is  some- 
times required  as  the  condition  of  an  injunction.  In  a  late 
case  in  Vermont,  the  court  remarks :  *^  It  was  formerly  the 
practice  in  England,  and  perhaps  is  at  the  present  time,  to 
order  the  party  on  whose  application  an  injunction  is  granted, 
when  the  court  require  the  damages  to  be  paid,  if  any  are 
sustained,  to  order  such  party  to  pay  a  sum  of  money  into 
court,  out  of  which  the  damages  will  be  paid  if  in  the  course 
of  the  subsequent  proceeding  the  orator  shall  be  adjudged 
liable  therefor,  but  in  such  case  before  payment  can  be  made 
out  of  such  fiind,  the  court  must  proceed  to  ascertain  the 
amount  of  the  damage  which  the  party  is  to  pay,  and  order  its 
payment/'  ^ 

§  5.  In  New  York,  upon  a  bill  for  an  injunction  to  restrain 
a  sale  of  the  property  of  the  plaintiff,  taken  on  execution 
against  a  stranger,  a  deposit  or  security  by  the  plaintiff  is  not 
.required  by  the  statute,  though  the  injunction  master  may 
require  it  in  a  proper  case ;  and,  if  a  deposit  is  made,  the  de- 
fendant, the  execution  creditor,  cannot  take  it  out  of  court, 
upon  giving  security  for  repayment  in  case  the  plaintiff  should 
succeed  in  the  suit.'  In  the  same  State,  upon  application  for 
an  injunction  against  a  judgment  on  the  ground  of  usury,  the 
i^plicant  will  not  be  allowed  to  give  bond,  instead  of  bringing 
the  amount  of  judgment  into  court,  as  directed  by  the  statute, 
unless  he  will  consent  to  waive  the  forfeiture,  and  pay  the 
amount  justly  due.^  The  provisions  of  the  Revised  Statutes 
on  this  subject  were  not  repealed  by  the  Code  of  1848.  An 
injunction  to  stay  an  execution  will  be  set  aside,  where  it  was 
issued  without  a  deposit  and  bond,  or  an  order  of  court  pre- 
scribing a  bond  in  lieu  of  the  deposit  to  be  given.  To 
authorize  the  court  in  dispensing  with  the  deposit  and  bond, 
there  must  have  been,  on  the  part  of  the  plaintiff,  such  a 
fiaud,  as  the  substitution  of  one  paper  for  another,  a  false 
statement,  &cJ^ 


1  PcrPierpoiiii,  J.,  StoxgUv.  Knapp,       *  Gee  v.  Southworth,  10  Faiee,  297. 
(  Venn.  520.  *  Cook  r.  Dickerson,  2  Sandf.  691. 

*  Hegeman  v.  WilKm,  S  Paige,  29. 


68  THE  LAW  OP  INJUNCTIONS.  [CH.  IL 

§  5  a.  In  Tennessee  it  is  held,  tliat  the  power  to  take  a 
bond,  in  lieu  of  a  deposit  of  money,  according  to  the  English 
practice,  belongs  to  a  court  of  chancery  independent  of  stat- 
utes, as  being  necessary  and  proper  for  the  enforcement  of  its 
decrees,  and  for  the  successful  administration  of  justice.^ 

§  5  b.  In  Wisconsin,  the  Rev.  Sts.,  c.  84,  by  their  true 
construction,  require,  in  all  cases  where  an  injunction  is 
granted,  to  stay  proceedings  at  law  in  personal  actions,  a  de- 
posit of  the  sum  for  which  judgment  was  rendered,  and  the 
execution  of  a  bond  to  the  plaintiff  in  such  sum  as  the  officer 
allowing  the  injunction  shall  direct,  conditioned  for  the  pay- 
ment of  such  damages  and  costs  as  may  be  awarded  at  the 
final  hearing  of  the  cause,  or  a  bond  in  lieu  of  the  deposit  in 
addition  to  the  one  last  above  mentioned,  or  a  bond  conditioned 
for  the  payment  of  the  judgments  and  also  for  the  payment  of 
the  damages  and  costs.' 

§  6.  In  Maryland,  where  a  party  applying  for  an  injunction 
against  a  suit  at  law  admits  that  he  owes  a  balance,  the  court 
may  require  such  balance  to  be  brought  into  court  to  be  paid 
accordingly.^  So  an  injunction,  to  restrain  a  suit  upon  prom- 
issory notes  given  for  the  purchase-money  of  land,  will  not  be 
granted  without  an  injunction  bond;  and,  if  injunction  be 
claimed  upon  the  ground  that  the  vendee  has  paid  taxes  on 
the  land  which  the  vendor  was  bound  to  pay,  the  bill  should 
state  how  much  will  remain  due  after  deducting  the  taxes, 
and  the  balance  should  be  brought  into  court  to  be  paid  to  the 
vendor.* 

§  6  a.  In  Mississippi,  where  a  fiat  for  an  injunction  is 
granted,  the  clerk  ought  not  to  issue  it  until  the  requisite  bond 
is  executed ;  if,  however,  he  do  issue  it,  its  service  on  a  party 
is  notice  to  him  that  such  bond  has  been  duly  executed ;  a 
sheriff's  return,  therefore,  upon  a  fieri  fada^y  that  it  was 
stayed  by  injunction,  will  be  a  primd  facie  excuse  upon  a 
motion  against  him  for  omitting  to  make  due  execution  of  the 

1  Black  V.  Caruthers,  6  Hmnph.  87.         *  Flickincer  v.  Hnll,  5  Gill,  60. 
^  Cooper   V.   Tappan,  4  Wis.  362.        *  Beynolds  v,  HoTwd,  3  Md.   Ch. 
Sec  DuDgej  i;.  Angove,  3  Bro.  Ch.  36.    Decis.  331. 
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"writ,  which  will  be  made  conclusive  by  the  prodactaon  of  the 
injunction,  whether  a  bond  were  given  or  not.  ^ 

§  6  b.  Where  a  subpoena  and  injunction  are  combined  in 
the  same  writ,  it  is  the  duty  of  the  clerk  to  indorse  upon  it 
that  its  effect  is  suspended  as  to  the  injunction  until  the  party 
execute  sufficient  bond ;  until  the  bond  is  executed,  the  writ 
has  not  the  efficacy  of  an  injunction.^ 

§  7.  By  the  practice  of  the  third  (United  States)  Circuit, 
no  money  penalty  is  inserted  in  an  injimction.^ 

§  8.  Where  the  security  given  for  obtaining  an  injimction 
18  not  sufficient,  fiirther  security  will  be  ordered.^  And,  in 
general,  where  an  injunction  issues  without  bond,  the  defend- 
ants may  petition  for  an  order  of  court  requiring  a  bond  to 
be  given  by  a  reasonable  period,  or,  on  de&ult,  to  have  the 
injunction  dissolved.*  So,  in  New  York,  if  the  officer  grant- 
ing an  injunction  neglects  to  take  the  bond  required  by  the 
roles,  application  may  be  made  to  the  court  for  relief.^  But 
a  failure  to  give  bond  and  security,  prior  to  the  granting  of  an 
injimction,  is  no  cause  for  dismissing  a  bill.^ 

§  9.  In  Maryland,  the  mere  deUvery  to  the  clerk  of  an  in- 
junction bond  does  not  import  its  acceptance  and  approval  by 
the  court.  If,  however,  the  bond  remains  where  it  should  be 
if  accepted,  and  the  parties  act  under  it,  these  circumstances 
are  evidence  of  its  acceptance  by  the  proper  authority.  After 
overruling  a  prayer,  affirming  that  acceptance  by  the  court 
was  necessary  to  an  injunction  bond,  it  is  error  in  the  court  to 
rule,  that  signing,  sealing,  and  delivery  were  sufficient  for 
such  bond.  Otherwise,  if  the  latter  ruling  stood  alone,  since 
then  counsel  might  have  asked  the  court  to  rule  that  delivery 
included  acceptance.  Under  the  act  of  1723,  c.  8,  §  6,  ap- 
plication for  an  injunction  bond  must  be  made  to  the  county 

1  Duckworth  v.  Millsaps,  7  S.  &  M.  «  Alexander  v.  Ghiselin,  5  Gill,  13S. 

aoe.  "  Cayuga,  &c.  v,  Magee,  2   Paige, 

^Jb.  116. 

*  Low  p.  Hand,  Wallace,  Jr.  345.  "^  Querry  v.  Durham,  11  Geo.  9.  See 

*  Crawford  v.  Paine,  19  Iowa,  172 ;  p.  65 
Horedoc  Williams,  1  Overton,  325. 
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court,  and  that  court  most  approve  the  bond.  Bat  it  does  not 
appear  what  is  then  to  be  done  with  snch  bond,  nor  is  there 
any  provision  for  recording  it.  It  wonld  seem,  however,  that 
it  was  intended  to  remain  in  the  clerk's  office  as  a  supersedeas 
to  farther  proceedings.^  It  is  not  necessary  to  an  injimction 
that  a  bond  be  filed  with  the  bilL  Such  a  bond  need  not  be 
filed  till  ordered  by  the  court.* 

§  10.  In  New  York,  it  is  irregular  to  file  an  injunction  bond 
before  it  is  proved  and  acknowledged.* 

§  11.  The  filing  of  an  injunction  bond,  and  consequent 
issue  of  the  writ  on  the  same  day,  are  regarded  as  concurrent 
acts,  and  a  recital  in  the  bond,  that  the  obligors  *^  have 
obtained  "  such  writ,  will  be  interpreted  in  the  present  tense, 
and  held  to  refer  to  the  writ  actually  issued.^ 

§  11  a.  In  Kentucky,  an  injunction  awarded  to  enjoin  a  judg- 
ment at  law,  with  a  direction  that  the  bond  shall  be  as  the 
law  directs,  is  sufficiently  explicit ;  but  in  other  cases  the 
order  itself  ought  to  direct  what  kind  of  a  bond  shall  be  taken.* 
(See  §  19.) 

§  12.  Conditions  in  an  injunction  bond,  not  required  by 
statute,  or  broader  than  those  provided  by  statute,  and  ren- 
dering the  bond  insensible,  are  held  to  be  surplusage.^  Thus, 
in  a  recent  case,  a  statute  provided  that  writs  of  injunction 
might  be  issued  upon  filing  a  bond  **  to  respond  to  all  damages 
and  costs.*'  A  bond  was  given  to  pay  *^  all  such  damages  and 
costs  as  shall  be  sustained  ^xii awarded^*  by  reason  of  the  in- 
junction. Held,  the  words  "  and  awarded  "  might  be  rejected 
as  surplusage,  and  the  bond  enforced.^ 

§  13.  But  when  the  conditions  are  not  such  as  are  prescribed 
by  statute,  the  bond  cannot  have  the  force  of  a  judgment.® 

1  Bargefls  v.  Lloyd,  7  Md.  178.  *  Stevenson  v.  Miller,  2  Idtt.  306. 

*  Negro  Charles  v.  Sheriff,  12  Md.  *  Johnson  v.  Vanghan,  9  B.  Mon. 
274.  217;  Gully  v,  Gnlly,  1  Hawks,  28. 

*  Harrington  v.  American  lafy  Ins.  7  Proprs.,  &c.  v.  Mossey,  48  Maine. 
Co.,  1  Barb.  244.  807. 

*  Wallis  V.  Dilley,  7  Md.  287.  »  Hanks  ».  Horton,  6  Tex.  103. 
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§  14.  The  following  points  are  settled  in  reference  to  in- 
junction bonds  in  New  York.  The  undertaking,  required,  on 
the  making  of  an  injunction  order,  must  be  approved  and  filed 
with  the  clerk  of  the  court.  In  general,  an  undertaking  will 
be  required  on  an  order  restraining  the  defendant  temporarily, 
in  connection  with  an  order  to  show  cause.  The  plaintiff's 
own  undertaking  will  not  be  received,  unless  he  can  justify  as 
being  a  freeholder  or  householder,  and  worth  double  the  sum 
qwcified  over  and  above  all  his  debts  and  liabilities.  A 
soretj,  when  one  is  required,  must  justify  in  like  manner. 
And  a  plaintiff,  residing  out  of  the  State,  must  give  a  resident 
gurety.^  The  bond  must  be  absolute  for  the  defendant's  dam- 
ages, and  the  judge  in  his  discretion  may  require  sureties.' 

§  14  a.  The  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  on  a  bill  in  equity  brought  to 
stay  an  execution  sale,  directed  an  injunction,  upon  the  com- 
plainant's giving  a  bond  in  the  form  in  common  use  in  courts 
of  chancery,  conditioned  ^^  to  answer  all  damages  which  the 
defendant  might  sustain  in  consequence  of  the  injunction 
being  granted,  should  the  same  be  afterwards  dissolved." 
The  condition  of  the  bond  filed  was  ^^  to  pay  all  such  dam- 
ages as  the  defendant  should  recover  against  him,  in  case  it 
should  be  decided  that  the  injunction  was  wrongfully  ob- 
tained,"—  the  form  used  in  the  State  courts,  under  the  law 
of  the  State  (judgment  being  rendered  on  the  bond  for  the 
debt,  interest,  and  damages,  and  upon  dissolution  of  the  in- 
junction) ;  and  the  injimction  was  thereupon  issued.  Held, 
the  United  States  Court,  acting  according  to  the  established 
principles  of  equity,  the  acts  of  Congress,  and  the  practice  of 
the  High  Court  of  Chancery  in  England,  and  not  according 
to  the  State  law,  could  not  give  judgment  on  the  bond  upon 
dissolving  the  injunction ;  and  the  defendant  could  not  enforce 
the  bond  till  he  had  recovered  a  judgment  at  law.'  (a) 

1  Shddon  9.  Allertoii,  1  Sandf.  700.         *  Bein  v.  Heath,  12  How.  16S. 
s  Leffiogwell  v.  ChaTe»  6  Bosw.  703. 

(a)  In  Teimewee,  the  utnal  and  proper  bond  given  in  chancery,  before  jndg- 
mentt  is  for  costs  and  damages.  Bnt  it  may  be  to  abide  by  and  perform  the  de- 
cree of  the  court.    Black  v,  Camthers,  6  Humph.  87. 

In  Iowa,  an  injimction  against  a  judgment^  where  it  is  claimed  there  is  a  good 
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§  15.  When  an  action  is  brought  on  an  injunction  bond, 
the  law  court  may  look  into  the  proceedings  in  equity  which 
led  to  giving  the  bond,  in  order  to  determine  its  validity.^ 
So  a  reference  to  the  record  in  a  bond  makes  the  record  a 
part  of  the  bond,  and,  where  the  description  and  the  pro- 
ceeding described  are  both  before  the  court,  the  latter  will 
control  the  former.^ 

§  16.  With  reference  to  the  parties  to  an  injunction  bond, 
a  bond  made  to  A  and  B,  on  suing  out  an  injunction  to  enjoin 
a  judgment  in  favor  of  C,  for  the  use  of  B,  is  a  bond  to  the 
«( adverse  party "  within  the  meaning  of  a  statute.'  So  the 
undertaking,  upon  the  issue  of  an  injunction,  is  for  the  benefit 
of  all  the  defendants  that  are  enjoined,  whether  they  have 
been  served  with  process  or  not;  and  a  defendant,  obeying 
the  injunction  before  service,  may  have  damages  upon  the  un- 
dertaking, when  the  injunction  is  dissolved.^  So  where  a 
statute  required  the  bond  of  a  person  applying  for  a  stay  of 
execution  by  injunction  to  be  taken  in  the  name  of  the  plain- 
tiff, and  a  master,  on  granting  an  injunction,  took  a  bond  pay- 
able to  himself  and  his  successors  in  office,  and  then  assigned 
the  bond  to  the  plaintiff;  held,  the  bond  was  good,  and  the 
assignee  could  sue  on  it.^  In  New  York,  the  bond  may  be 
signed  by  a  third  person,  if  approved  by  the  judge,  and  otiier- 
wise  valid.^  In  Alabama,  a  bond  to  A  B,  register,  appear- 
ing on  its  face  to  be  an  obligation  taken  by  him  in  his  official 
capax^ity,  is  good  under  the  Code,  §  2973.^  In  Iowa,  the  fact 
tiiat  a  bond  for  an  injunction,  to  restrain  a  county  officer  firom 
committing  a  public  wrong,  is  executed  to  the  county  judge  in 
his  official  capacity,  instead  of  the  county  itself,  affords  no 

1  Nonis  V.  Cobb,  8  Bich.  Eq.  58.  *  Cumberland,  &c  v.  Hoffinan,  &&, 

*  WiUiamson  v.  Hall,  1    Ohio  St    39  Barb.  16. 

190.  ft  Gay  v.  Oalliot,  4  Strobh.  282. 

*  Soott  V.  Fowler,  2  Eng.  299.  *  LeffingweU  v.  Chaye,  5  Bosw.  70S. 

T  Backner  v.  Stewart,  34  Ala.  529. 

defence,  bat  that  the  complainant  had  been  hidnced  hj  false  and  frandnlent  repre- 
sentations of  the  opposing  attorney  to  belieye  that  the  action  had  been  dismissed, 
is  not  within  the  meaning  of  §  3778  of  the  reyision  of  1860,  and  the  bond  need 
not  contain  an  undertaking  "  to  pay  any  judgment  ultimately  to  be  recoyered." 
Way  V.  Lamb,  15  Iowa,  79. 
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groimd  for  dissolving  the  injunction.^  In  Lonisian^,  an  In- 
junction bond  to  all  tfaie  obligees  by  name  creates  a  liability  to 
each,  from  its  essential  nature  and  purpose,  though  not  so  ex- 
pressed, and  therefore  the  parly  really  injured  has,  under  the 
practice  of  the  State,  a  separate  right  of  action,  and  must  not 
join  the  other  obligees.^  (See  §  26.)  In  Iowa,  an  injunction 
bond,  naming  only  one  of  two  co-defendants  as  obligee,  may 
be  sued  upon  by  the  other,  under  §  1693  of  the  Code.^  In 
California,  where  a  bond  is  given  to  several,  the  sole  owner 
of  the  property,  and  only  party  injured,  as  appears  upon  the 
fiice  of  the  complaint,  may  sue  alone  upon  the  bond.  And 
without  demand  for  unliquidated  damages  on  the  parties  for 
whom  as  sureties  the  obligors  stipulated.^ 

§  16  a.  The  principal  in  the  bond  cannot  object  to  it  on  the 
ground  that  the  only  surety  should  have  been  made  a  party  to 
the  faiU.« 

§  17.  So  much  of  an  order  granting  an  injunction,  as 
directed  a  particular  person  to  be  taken  as  security,  was  held 
to  be  surplusage,  it  being  the  duty  of  the  clerk  to  approve 
and  accept  the  security  in  injimction  bonds.^ 

§  18.  Where  the  principal  in  an  injunction  bond,  given 
on  an  injunction  to  stay  an  execution,  at  the  time  of  its  dis- 
flolution  is  not  an  inhabitant  of  the  State ;  absolute  notice  of 
such  dissolution,  or  a  waiver  thereof,  must  be  brought  home 
to  such  principal  to  charge  him,  in  an  action  for  the  amount 
of  the  judgment  and  costs  paid  by  the  surety,  though  the 
parties  were  residents  of  the  same  State  at  the  time  the  bond 
was  given.^ 

§  19.  With  regard  to  the  terms  of  the  condition  in  an  in- 
junction bond ;  it  is  held  in  New  York,  that  a  penal  bond  with 
sureties,  conditioned  to  pay  such  damages  as  the  defendant 

1  ColHiif  V,  Hiplejr,  8  Clarke,  129.  *  Emmons  v.  McKesson,  5  Jones, 

*  Connor  o.  Zontz,  14  La.  An.  861.      Eo.  92. 

<  Bioe  V.  Smith,  9  Iowa,  570.  *  Greatbonse  v,  Hord,  1  Dana,  105. 

*  Browner  v.  Daris,  15  Cal.  9.  ^  Iglehart  v,  Moore,  16  Ark.  46. 
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may  sustain  by  reason  of  the  injunction,  is  a  sufficient  compli* 
ance  with  §  222  of  the  Code.^    (See  §  12.) 

§  20.  A  bond,  restraining  execution  creditors  from  selling 
certain  articles,  is  merely  security  to  the  obligees  for  any 
damage  they  may  receive,  and  not  for  the  amount  of  the 
debt ;  and,  if  such  bond  gives  the  obligees  greater  security, 
equity  will  relieve  against  it.^ 

§  21.  Where  an  injunction  bond  does  not  bind  the  oblig(»9 
to  pay  costs,  this  is  not  a  defect  of  which  they  can  complain.' 

§  22.  Injunction  bonds  by  executors  should  secure  to  the 
creditor  all  the  rights  and  legal  consequences,  resulting  from 
an  unsuccessful  prosecution  of  the  injunction,  which  existed 
at  the  time  it  was  obtained,  or  which  followed  its  dissolution, 
to  the  extent  of  assets  at  the  time  of  obtaining  it ;  and  to  that 
extent  the  surety  is  bound  also.^ 

§  22  a.  Sureties  are  quad  parties  to  the  suit,  and  a  decree 
may  be  rendered  against  them,  on  motion,  without  notice  or 
process.^ 

§  22  b.  In  an  action  against  a  surety  in  case  of  injunction 
of  a  trial  at  law,  the  records  of  the  suits  in  chancery  and  at 
law  are  admissible,  to  show  dissolution  of  the  injunction  and 
the  amount  of  the  recovery  at  law.*  (a) 

1  St.  Peter  V.  Varian,  28  Barb.  644.  *  Mahan  o.  Tydings,  10   B.  Mon. 

^Hanlej  v,  Wallace,    3  B.  Mon.  351. 

184.  ^  Black  v,  Camthers,  6  Humph.  87. 

s  Gillespie  v,  Thompson,  5    Gratt  *  AnsLej  v.  Mock,  8  Ala.  444. 
I3S. 

(a)  In  Yirginia,  if  the  principal  in  a  judgment  procure  an  injunction  thereto, 
the  surety  in  the  judgment  not  being  party  to  the  injunction,  upon  dissolution  of 
the  injunction,  the  surety  in  the  injunction  bond  is  liable  for  the  judgment  debt, 
before  the  surety  in  the  judgment  Bentley  v.  Harris,  2  Gratt  357.  And  if  llie 
surety  in  the  bond  is  held  insufficient,  and  a  new  bond  executed  with  other  surety, 
upon  dissolution  of  the  injunction,  the  sureties  in  both  ase  equally  liable.  And 
if  one  of  such  sureties,  being  about  to  leave  the  State,  is  restrained  by  a  m  exeat 
writ,  and  he  gives  a  ne  execU  bond  with  suretj,  and  conveys  land  to  secure  tfao 
surety ;  the  injunction  being  dissolved,  the  land  is  primarily  liable  for  his  aharey 
as  among  the  sureties  and  the  surety  in  the  ne  exeat  bond,  for  any  deficiency.  lb. 
In  case  of  a  creditor's  bill,  and  an  injunction  bond  with  surety,  if  other  parties 
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§  2S.  In  reference  to  the  etmttruction  of  injimction  bonds ; 
the  general  principle  is  held  applicable,  that  the  construction 
of  bonds,  taken  under  the  provisions  of  law,  is  more  rigorous 
than  of  bonds  taken  voluntarily.^  But,  as  against  the  surely 
in  a  bond,  whQe  general  and  doubtful  phrases  are  to  be  con- 
strued in  view  of  what  was  sought  to  be  enjoined,*  the  con- 
tract of  the  surety  is  within  the  statute  of  frauds,  and  is  to  be 
strictly  construed,  and  no  parol  evidence  is  admissible  to  add 
to,  vary,  or  contradict  it  in  any  of  its  terms.  Though  a  misre- 
cital  in  the  condition,  as  to  the  amount  of  the  judgment  en- 
joined, may  be  corrected  by  the  bill,  where  the  bond  contains 
a  plain  reference  to  it ;  on  the  principle  that  that  is  certain 
which  can  be  made  certain.^  The  securities  in  an  injunction 
bond,  in  the  usual  form,  are  not  only  bound  for  the  perform- 
ance of  any  final  decree  against  their  principal ;  but,  where 
he  dies  before  final  hearing,  and  the  cause  is  revived  in  the 
name  of  his  administrator,  for  the  satisfaction  of  the  decree 
rendered  against  him,  costs  included.^  The  securities  are 
estopped  firom  denying  that  the  injunction,  recited  in  the 
bond,  was  granted  and  ordered.^  To  an  action  on  such  bond, 
the  securities  cannot  plead,  that  an  execution  was  sued  out 
on  the  judgment  at  law,  and  satisfied  by  a  levy  on  property, 
before  the  final  decree  in  the  bill  for  injunction.^ 

§  24.  The  order  for  the  injunction  is  to  be  taken  in  con- 
nection with  the  bond,  and,  when  so  taken,  sufficiently  ex- 
presses the  consideration  within  the  statute  of  firauds.^  So 
the  suspension  and  delay  to  be  produced  by  the  injunction  are 
primd  fade  evidence  of  consideration.  And  a  plea,  alleging 
merely  the  want  of  consideration,  is  bad ;  it  must  show  that 
these  were  not  sufficient  considerations.^ 

m 

§  25*  In  Alabama,  a  bond  which  operates  to  supersede  a 

1  HankB  v.  Horton,  5  Tex.  108.  *  lb. 

s  Weatberbj  v.  ShacUelbrd,  37  Miss.       «  lb. 
559.  T  Prader  v.  ParkeU,  13  Cal.  588. 

*  Williamflon  v.  Hall,  1  Ohio  St.  190.        >  Mahan  v.  Tydings,  10  B.  Hon. 

*  Fowler  v.  Soott»  6  Eng.  675.  351. 

•re  admitted  to  proeeciite  the  bOl,  the  sureties  are  not  discharged,  as  the  pro- 
ceeding does  not  increase  their  risk.    Lerjr  v.  Tajlor,  24  Md.  290. 
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judgment  at  law  has  the  force  and  effect  of  a  judgment,  on 
a  dissolution  of  the  injunction,  without  an  order  of  the  chan- 
cellor.^ A  statute,  requiring  the  register  to  certify  to  the 
law  court  the  dissolution  of  an  injunction,  is  mandatory  only, 
and  not  necessary  to  an  execution  on  the  bond.^ 

§  26.  It  is  held  that  the  suit  on  an  injunction  bond  is 
properly  brought  in  the  name  of  the  party  alone  interested, 
though  there  are  several  obligees.^  But,  on  the  other  hand, 
debt  may  be  maintained  on  a  bond  executed  to  several  jointly 
in  the  name  of  all,  for  an  injury  to  either  by  a  fitilure  to  per- 
form the  condition.^    (See  §  16.) 

§  27.  It  is  sometimes  held,  that  an  action  of  debt  on  an 
injunction  bond  cannot  be  maintained  to  recover  damages 
occasioned  by  the  suing  out  of  the  writ,  unless  vexationslj 
done ;  upon  which  point  the  record  of  the  suit  in  which  the 
injunction  was  sued  out  is  admissible,  but  not  conclusive 
evidence.  But  on  the  other  hand  it  is  held,  that,  in  an  action 
on  the  bond,  the  existence  or  non-existence  of  probable  cause 
for  the  injunction  is  immaterial.^  And  the  action  may  be 
maintained  without  a  previous  action  on  the  case,  to  ascer- 
tain the  damages  occasioned  by  the  vexatious  suing  out  of  the 
writ.®  (a) 

1  Wiswell  V.  Munroei  4  Ala.  9.  *  Garrett  v.   I<<^aii»  19  Ala.  344; 

« lb.  Cox  V.  Taylor,  10  B.  Mon.  17. 

'  Prader  v.  Pnrkett,  13  Cal.  588.  ^  Oarrett  v.  Logan,  19  Ala.  344. 
«  Watts  V.  Sanders,  10  B.  Mon.  372. 

(a)  Neither  case  nor  assumpsit  can  be  maintained  for  tbe  breach  of  defendant's 
duty  and  contract  in  not  permitting  one  to  cat  and  carry  away  timber,  when  the 
declaration  shows  that  the  injnry  resulted  from  his  being  enjoined  by  the  de- 
fendant ;  the  only  remedy  is  an  action  on  the  injunction  bond,  if  there  is  a  breach 
of  it,  or  an  action  on  the  case  averring  malice.  McLaren  v.  Bradford,  26  Ala. 
616.  The  Alabama  statute  of  1826,  "  to  provide  a  speedy  remedy  against  the 
obligors  in  iiyunction  bonds,"  applies  to  bonds  executed  in  cases  in  which  the 
judgment  shall  have  been  enjoined.  Dunn  v.  Bank,  &c.,  2  Ala.  153.  In  Texas, 
when  the  damages  sustained  by  the  defendant,  by  the  issuing  of  an  injunction, 
grow  out  of  other  matters  than  the  collection  of  money,  and  present  questions  of 
difficulty ;  inasmuch  as  the  statute  does  not  imperatively  require  them  to  be 
settled  in  the  main  action,  a  separate  suit  maybe  brought  dierefor  on  the  injunc- 
tion bond.  Hammonds  v.  Belcher,  10  Tex.  271.  A  wdra  JacUu  will  lie  npon  an 
injunction  bond,  in  North  Carolina,  it  being  made  part  of  the  record  by  statute 
of  1810.  Bozman  v.  Armistead,  2  Taylor,  183.  So,  though  the  bond  was  made 
before  that  statute  was  passed.     Boonan  v.  Armistead,  2  Taylor,  264. 
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§  28.  The  defendant  in  an  injunction  suit  may  plead  the 
damages  he  has  sustained  by  it,  in  recanventum^  or  have  aji 
acticm  on  the  bond.^  But  where  a  defendant  sues  and  obtains 
judgment  at  law  upon  the  bond,  he  cannot  afterwards  have 
execution  out  of  the  Court  of  Ghanceiy  upon  it.^ 

§  29.  It  is  a  good  defence  for  sureties  in  the  bond,  that  the 
compliant  was  corruptly  induced  to  dismiss  his  bill,  so  that 
the  sureties  might  become  liable.^ 

§  30.  An  injunction  against  a  judgment,  on  the  ground 
cf  usury,  having  been  properly  dissolved,  usury  cannot  be 
set  up  as  a  defence  to  a  suit  in  chancery  to  set  up  the  lost 
bond.^ 

§  81*  After  parties  have  obtained  an  injunction,  it  is  too 
late  for  them  to  set  up,  as  a  defence  to  the  suit  on  the  bond,  a 
want  of  jurisdiction  to  grant  the  injunction.^ 

§  82.  With  reference  to  ike  pleadzfigs  in  an  action  upon  an 
injunction  bond ;  the  bond  declared  on  must  be  described  with 
such  precision,  certainty,  and  clearness,  as  ftiUy  to  apprise  the 
defendants  of  the  cause  of  action  which  they  are  required  to 
answer.  It  is  sufficient  to  set  forth  such  facts  as  constitute  a 
breach.  The  extent  of  the  damages  is  matter  of  proof  for 
the  jury.*  Thus,  when  the  condition  is  to  pay  the  balance 
due  upon  a  certain  judgment  specifically  mentioned  and  set 
forth  in  a  decretal  order  of  the  court,  bearing  a  particular  date, 
and  ten  per  cent,  thereon  ;  the  precise  amount  of  such  judg- 
ment need  not  be  stated  in  the  declaration,  that  being  a  matter 
of  proof,  on  trial.^ 

§  32  a.  The  defendant  in  a  suit  at  law  filed  his  bill  to  enjoin 
a  trial,  and,  pursuant  to  an  order  for  that  purpose,  entered 
into  a  bond  with  surety,  conditioned  to  pay  the  plaintifi^  ^^  all 

1  Carlin  v.  Hudson,  12  Tex.  202.  >  Loomis  v.  Brown,  16  Barb.  325. 

s  Harrison  v.  Casey,  1  Bey.  &  Bat.  *  Tallahassee  v.  Hajward,  4  Flori. 

Ch.  322.  411. 

•  Boston  V.  Bobb,  22  Bl.  625.  "^  lb. 

*  Clark  9.  Young,  2  B.  Mon.  57. 


78  THB  LAW  OF  INJXTNCIIONS.  [CH.  U. 

damages  wliich  he  might  sustain  by  the  wrongful  issuing  out 
of  an  injunction,"  &c.  In  a  suit  by  the  obligee  agsunst  the 
surety,  the  declaration  alleged,  that  the  injunction  was  dis- 
solved, six  or  seven  years  afber  it  was  awarded ;  a  judgment 
at  law  rendered  for  the  plaintiiBT;  the  amount  thereof;  that 
A  fieri  facias  was  duly  issued  thereon,  and  by  the  sheriff  re- 
turned ^  no  property  found  ;  "  and  that,  when  the  judgment 
was  rendered  and  the  execution  issued,  the  defendant  was  in- 
solvent, and  unable  to  pay  the  same  ;  by  reason  of  all  which 
the  bond  became  forfeited,  &c.  Held,  that  the  breach  was 
not  well  assigned ;  but  it  should  have  been  shown  what  was 
the  condition  of  the  principal  obligor  when  the  bond  was  exe- 
cuted ;  for,  if  he  was  then  insolvent,  or  became  so  shortly 
thereafter,  and  before,  in  the  ordinary  course  of  proceeding,  a 
judgment  could  have  been  recovered,  if  a  trial  had  not  been 
enjoined,  the  plaintiff  would  have  sustained  no  "  damages," 
and  nothing  more  than  the  costs  in  chancery  could  be  re- 
covered,^ 

§  82  b.  Where,  in  an  action  on  an  injunction  bond,  the 
recitals  and  condition  of  which  mentioned  a  judgment,  the 
defendant  pleaded  a  general  performance,  the  plaintiff  assigned 
a  breach,  the  defendant  rejoined  nul  tid  record,  and  the 
plaintiff  sur-rejoined,  traversing  the  rejoinder,  and  issue  was 
joined  to  the  court,  who  found  that  there  was  such  record; 
and  the  plaintiff  afterwards  introduced  a  record  as  evidence  to 
the  jury,  to  support  the  issue  joined  on  the  plea  of  nul  tid 
record,  to  which  the  defendant  objected :  held,  the  defendant's 
rejoinder  would  have  been  held  bad  if  demurred  to ;  that  the 
issue  was  correctly  tried  by  the  court ;  and  that  the  defend- 
ant, having  admitted,  by  his  pleading,  every  feet  which  the 
record  could  establish,  could  not  complain  of  its  admission  as 
evidence,  whether  competent  or  not,  and  although  such  evi- 
dence might  be  unnecessary.' 

§  33.  The  obligor  in  an  injunction  bond  cannot,  in  a  suit 
upon  the  bond,  plead  that  he  did  not  obtain  any  injunction.^ 

1  Anslej  V.  Mock,  8  Ala.  444.  •  Lloyd  v.  Biirg«B8, 4  Gill,  187. 

s  Hardey  v.  Coe,  5  Gill,  189. 
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§  33  a.  In  an  action  on  aa  injunction  bond,  the  only  legal 
erklence  cvf  the  measure  of  damages  is  the  judgment  or 
decree  in  the  case  in  which  it  is  given*^ 

§  33  b.  The  grounds  of  injunction  cannot  be  inquired  into. 
It  is  for  the  court  to  determine,  whether  the  injunction  was 
properly  issued,  and  until  this  has  been  done  no  suit  can  be 
on  the  bond.^ 


§  83  c.  It  is  not  essential  that  the  costs  and  damages  should 
be  awarded  upon  dissolution  of  the  injunction.  A  recovery 
in  an  action  upon  the  bond  would  be  an  award  of  damages, 
within  the  condition.^ 

§  34.  The  wimmcary  judgmefnU  on  bonds  taken  for  injuno* 
tions  under  the  statute  of  1841,  in  Texas,  after  the  conditions 
are  forfeited,  are  not  in  derogation  of  the  right  of  trial  by  jury, 
or  of  other  constitutional  rights.^ 

§  35.  Where  a  bond  was  taken,  which  did  not  in  any  way 
comply  with  the  statute,  but  bound  the  obligors  absolutely  to 
pay  the  penalty,  if  the  injunction  should  be  dissolved,  and  not 
to  pay  the  amount  of  judgment  and  costs ;  beld,  summary  * 
judgment  could  not  be  rendered.^ 

§  36.  In  reference  to  what  constitutes  a  hreach  of  an  in- 
junction bond ;  if  the  plaintiff  dismisses  his  bill,  the  defend- 
ant  has  an  immediate  right  of  action  on  the  bond,  and  need 
not  wait  till  the  order  of  dismissal  is  confirmed  at  the  next 
term  of  court.*  But  an  injunction  bond  is  not  broken  so  long 
as  the  injunction  remains  in  force ;  nor  when  an  injunction 
lias  been  dissolved  and  then  reinstated.^ 

§  87.  A  bond  conditioned,  that,  if  the  defendant  shall  cause 
certain  property  (specified)  ^^  to  be  forthcoming,  to  be  subject 

>  Lockwood  9.  Saflbid,  1  Kellj,  72.  *  Janes  p.  Reynolds,  8  Tex.  850. 

*  Dowling  9.  Polack,  18  Cal.  625.  •  lb. 

*  Brown  V.  Gvoton,  81  ni.  416 ;  £d-       *  Roach   v.  Gardner,  9  Gratt  89 
wwda  V.  Bdwnrda,  31  BL  474;  38  Ql.  See  Spevey  v.  M'Gehee,  84  Ala.  476. 
MO.  ^  BentlejT  v.  Jotlin,  1  Hemp.  818. 
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to  the  final  order  of  the  court,''  &c.,  and  *^  shall  abide  by  and 
perform  such  orders  and  decrees  as  the  said  court  shall  make 
in  the  said  cause,"  &c.,  was  constmed,  ut  res  moffU  valeat 
quam  pereat^  to  require  the  defendant  to  abide  by  and  perform 
such  orders  and  decrees  as  the  court  shall  make  touching  the 
property  specified,  which  was  to  be  forthcoming,  &c.,  and 
not  to  require  the  performance  of  any  decree  which  the  court 
might  make.^    (See  §  89.) 

§  88.  A  suit  was  brought  upon  an  injimction  bond,  after 
the  injunction  had  been  dissolved  by  the  Circuit  Court,  but 
while  an  appeal  was  pending  in  the  Supreme  Court,  and  an 
order  was  in  force  staying  all  further  proceedings  therein  until 
further  order  by  the  court.  The  defendant  pleaded  in  bar 
that  no  cause  of  action  had  accrued  at  the  time  the  suit  was 
commenced.  The  plaintiff  filed  a  replication,- that,  at  a  day 
subsequent  to  the  commencement  of  the  suit,  the  decree  of 
the  Circuit  Court  was  affirmed.  Held,  the  replication  was 
not  responsive  to  the  plea,  and  was  insufficient.' 

§  39.  The  surety  in  an  injunction  bond  is  liable  only  ac- 
cording to  the  strict  terms  of  his  undertaking.^  Thus  suit 
was  brought  against  a  surety  on  a  bond,  which  described  the 
judgment  enjoined  as  being  for  $2,300  and  costs.  Held,  a 
judgment  for  $2,846,  and  costs,  though  answering  the  de- 
scription in  other  respects,  could  not  be  shown.  Also,  as  the 
bond  undertook  to  describe  the  judgment  fully,  the  petition 
for  injunction  could  not  be  referred  to  for  another  description 
of  it.^  So  an  injunction  bond,  conditioned  to  cause  certain 
property  "  to  be  forthcoming,  to  be  subject  to  the  final  order 
of  the  Court  of  Equity  "  in  a  certain  cause,  &c.,  and  to  ^*  abide 
by  and  perform  such  orders  and  decrees  as  the  said  court  shall 
make  in  the  said  cause,"  was  construed,  in  an  action  thereon 
against  the  surety,  not  to  reqiure  the  principal  debtor  to  pay, 
absolutely,  any  money  decree  which  the  court  might  pro- 
nounce. It  was  held  that,  before  the  recovery  could  be  had, 
the  plaintiff  must  show  a  fiulure  to  produce  the  property 

1  Aldrich  V.  Eirkland,  S  Bich.  Eq.       •  HaU  9.  Wmiamson,  9  Ohio  (N.  S.), 
849.  17. 

>  Soott  V.  Fowler,  14  Ark.  427.  « lb. 
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specified,  and  the  damage  sustained  by  reason  of  such  failure.^ 
(See  §  37.) 

§  40.  In  an  action  on  a  bond  given  on  obtaining  an  injunc- 
tion to  stay  a  suit  at  law,  it  may  be  alleged  and  shown,  that, 
bj  reason  of  the  delay  in  obtaining  judgment  and  execution, 
occasioned  by  the  injunction,  the  property  of  the  defendant 
in  the  suit  was  so  wasted,  sold,  incumbered,  and  disposed  of, 
that  the  plaintiff  at  law  lost  his  debt.^  So  in  case  of  injunc- 
tion against  selling  or  intermeddUng  with  goods  in  order  that 
they  may  be  applied  to  the  plaintiff's  and  others'  debts ;  in  a  suit 
upon  Hie  bond,  damages  may  include  a  loss  in  the  value  of 
the  goods  during  injunction  with  interest;  not  over  the 
penalty.^  So  where  a  party  is  enjoined  firom  taking  possession 
of  a  fiirm,  from  March  to  September,  he  is  not  restricted,  in 
an  action  on  the  bond,  to  the  value  of  the  use  of  the  land  up 
to  the  time  of  dissolution  of  the  injunction,  but  may  show 
that  by  being  kept  out  of  the  land  he  lost  the  crops  for  the 
season.^  The  question  is  not  what  the  land  was  worth  to  the 
complainant  in  the  injunction  suit,  but  what  was  the  damage 
to  the  defendant. 

§  40  a.  But  the  bond  is  designed  to  indemniiy  against 
immediate  and  actual  loss  ;  not  remote  injuries,  such  as  injury 
to  credit,  resulting  from  the  injunction.'^  Thus  the  plaintiff 
sold  coal  to  the  defendant,  with  the  privilege  of  changing  a 
railroad  on  the  plaintiff's  land.  The  defendant  commenced 
the  road,  but  was  enjoined  at  the  plaintiff's  suit,  and  the  in* 
junction  afterwards  dissolved.  The  defendant  did  not  con- 
struct the  road,  but  sold  out,  and  brought  an  action  on  the 
injunction  bond.  Held,  the  difference,  between  the  cost  of 
constructing  the  road  when  the  injunction  was  laid  and  when 
it  was  dissolved,  was  speculative  and  consequential,  and  im- 
properly  submitted  to  the  jury.  It  would  have  been  other- 
wise, if  the  property  had  remained  in  the  defendant's  hands, 
and  he  had  finished  the  road  at  an  increased  cost.® 

1  Aldnch  9.  Kirkland,  6  Rich.  334.  ^  Hibbard  v.  M'Eindley,  28  Dl.  240. 

*  Trjan  r.  Robinson,  10  Rich.  160.  ^  Morgan  v.  Neglej,  53  Ps.;  Amer. 

*  Jjeij  V.  Taylor,  24  Md.  290.  Law  Reg.  NoTcmber,  1867,  p.  59. 

*  Edward!  v.  Edwaids,  31  m.  474. 
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§  40  b.  A  city  ordinance  having  been  passed,  bj  aathoritj 
of  the  (Md.)  act  of  1838,  c.  266,  to  lay  out  a  street  througji 
the  lands  of  A  and  B,  B  obtained  an  injunction  to  prevent  it, 
and  executed  a  bond,  with  the  condition,  among  others,  that 
he  would  satisfy  and  pay  all  damages  occasioned  by  the  in- 
junction. After  the  injunction  was  dissolved,  A  sued  B  on 
the  bond,  claiming  damages  for  the  alleged  depreciation  in  his 
land,  which  was  chiefly  valuable  for  building-lots,  while  the 
opening  of  the  street  was  delayed.  Held,  such  claim  could 
only  be  sustained  on  the  ground,  that  the  injunction  infringed 
or  deprived  A  of  some  vested  legal  ri^t  which  the  bond  was 
intended  to  protect ;  and,  from  the  nature  of  the  case,  neither 
the  public  nor  any  private  dtizen  could  acquire  any  privilege 
or  right  to  the  use  of  the  street,  until  actually  opened  and 
surrendered  to  the  public.^ 

§  40  c.  The  plaintiff,  claiming  timber  lying  on  land  of  the 
defendants,  who  also  claimed  it,  sued  them,  to  establish  his 
tide.  He  procured  a  preliminary  injunction,  forbidding  them 
to  assert  their  alleged  ownership  by  suit  in  court,  or  in  any 
other  way,  pending  the  principal  suit;  but  fiuled  in  that 
suit,  the  court  determining  that  the  property  belonged  to 
them.  In  the  mean  time,  the  plaintiff  carried  off  the  timber, 
destroyed  its  identity,  and  disposed  of  and  converted  the 
proceeds  to  his  own  use.  Held,  the  measure  of  damages,  in 
an  action  upon  the  bond,  was,  primd  fade^  the  value  of  the 
property.^ 

§  41.  While  damages  may  be  recovered  on  an  injunction 
bond,  when  the  injunction  has  been  improperiy  sued  out;'  as 
to  the  mode  of  recovery,  the  practice  is  not  uniform.  It  is  held 
that,  upon  the  removal  of  an  injunction  prohibiting  the  collec* 
tion  of  money,  the  court  should  render  judgment  for  the  sum 
enjoined,  and  the  damages  assessed,  against  the  principal 
and  his  sureties.^  While,  on  the  other  hand,  the  obligors  in 
the  bond,  given  on  enjoining  a  judgment,  are,  on  dissolution 
of  the  injunction,  liable  to  pay  the  judgment,  though  no 

1  Steuart  v.  State,  20  Md.  97.  «  Cook  o.  Garza^  13  Tex.  431 ;  Burr 

*  Barton  v.  Fisk,  30  N.  Y.  166.  o.  Barton,  18  Ark.  214. 

>  GelBton  0.  Whitesides,  3  Cal.  309. 
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damages  are  awarded  against  the  complainant.^  In  a  late 
En^ish  case,  one  claiming  copyright  in  the  work  of  a  for^ 
eigner  assigned  to  him  obtained  an  injunction,  on  giving  an 
undertaking  to  abide  by  any  order  of  the  court  respecting 
damages  the  defendant  might  sustain  by  reason  of  the  injunc- 
tion. The  House  of  Lords  (after  conflicting  decisions  in  the 
courts  of  law)  decided  that  the  plaintiff  had  no  title  to  copy- 
right, and  the  injunction  was  dissolved  without  opposition. 
The  defendant  moved  for  an  inquiry  as  to  damage,  but  one  of 
the  vice-chancellors  refused  it,-  and  merely  dismissed  the  bill 
with  costs,  refusing  the  plaintiff's  motion  to  dismiss  without 
costs.  Held,  upon  appeal,  that  the  defendant  was  entitled  to 
an  inquiry  what,  if  any,  damage  he  had  sustained.^  So  in  New 
York,  where  on  motion  the  injunction  is  dissolved,  and  there- 
upon the  suit  is  discontinued  and  the  costs  are  paid  ;  the  court 
may  still  order  a  reference  to  settle  the  damages  within  the 
terms  of  the  bond,  if  an  action  upon  the  bond  may  possibly  be 
maintained.* 

§  42.  But  in  the  United  States  Court  it  is  held,  that  a  court 
of  equity  cannot  order  the  complainant  and  his  sureties  in  an 
injunction  bond  to  pay  the  damages  sustained  by  reason  of  the 
injunction.  The  defendant  must  resort  to  an  action  on  the 
bond.  And  it  is  doubted  whether  Congress  could  confer  such 
a  power.^  So  in  Illinois,  except  in  cases  of  injunctions  to  re- 
strain actions  at  law,  damages  cannot  be  awarded  on  the  dis- 
missal of  an  injunction  bill.^  So,  in  Missouri,  upon  dissolution 
of  an  injunction  against  the  enforcement  of  a  judgment  by 
execution,  it  is  erroneous,  in  assessing  damages,  to  enter  judg- 
ment for  the  debt  against  the  principal  and  securities  in  the 
bond.*  And,  in  California,  when  an  injunction  is  dissolved, 
and  the  suit  dismissed  by  the  plaintiff's  action,  this  constitutes 
no  admission  that  it  was  improperly  sued  out,  which  must  be 
proved  before  damages  can  be  recovered.^ 

§  43.  Where  a  bond  is  conditioned  for  the  payment  of  such 

1  Hunt  V.  Scobie,  6  B.  Mon.  469.  *  PheliM  o.  Foster,  18  HI.  909. 

s  KoT«ilo  V.  James,  91  Eng.  Law  k  «  R.  C.  1855,  p.  1249,  }}  18  and  14 ; 

Sq.  SSO.  Boach  u.  Burnes,  83  Mis.  819. 

"  Oupenter  o.  Wright,  4  Bosw.  655.  ^  Qelston  u.  Whitesides,  3  Cal.  809. 
*  Menyfifiid  v,  Jones,  2  Curt  806. 
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damages  as  may  be  sustained  from  the  suing  out  of  the  injunc- 
tion, "  should  the  same  be  dissolved,"  a  recovery  can  only  be 
had  for  the  actual  damages.^  So  in  a  suit  on  an  injunction 
bond,  which  stipulates  that  the  complainant  should  pay  to  the 
defendant  the  damages,  not  exceeding  $500,  which  he  might 
sustain  by  reason  of  the  injunction ;  the  only  damages  the 
plaintiff  can  recover  were  such  as  resulted  to  him  individually 
from  the  operation  of  the  injunction  itself.^  So  where  the  in- 
junction sought  to  restrain  the  collection  of  certain  notes 
given  to  a  trustee  in  consideration  of  the  hire  of  slaves,  and 
the  bond  was  conditioned  for  the  payment  of  only  the  actual 
damages ;  a  recovery  cannot  be  had  for  the  trouble  and  ex- 
pense of  a  rescission  of  the  contract  alleged  to  have  been 
caused  by  the  pendency  of  the  injunction,  nor  for  the  priva- 
tions and  physical  hardships  to  which  the  beneficiaries  of  the 
trust  estate  were  subjected,  in  consequence  of  the  inability 
of  the  trustee  to  collect  and  pay  over  to  them  the  enjoined 
debts.* 

§  44.  In  Louisiana,  the  plaintiff  and  his  surety  on  the 
injunction  bond  are  bound  in  solido  to  the  defendant  for 
damages,  only  on  the  amount  for  which  the  injunction  is  dis- 
solved.* 

§  45.  On  dissolution  of  the  injunction,  and  failure  of  the 
obligors  to  perform  the  conditions,  the  bond  becomes  forfeited, 
and  a  right  of  action  accrues  for  the  penalty^  for  which  pen- 
alty, as  well  as  for  such  damages  as  the  jury  may  assess,  the 
court  is  bound  to  give  judgment.*  But,  in  an  action  of  cov- 
enant on  a  bond  against  the  surety,  it  was  held  that  he  was 
only  liable  to  the  extent  of  the  penalty,  with  interest  thereon 
from  the  time  of  forfeiture,  although  the  actual  damages  ex- 
ceeded it.^ 

§  46.  Where  the  bond  provided  for  payment  of  such  dam- 
ages as  should  be  awarded  by  any  competent  court,  held,  in 

1  Bollock  V,  Ferguson,  30  Ala.  227.  ^  Tallahassee,    &c.  v,   Hayward,   4 

*  Bnrgen  v.  Sharer,  14  B.  Mon.  497.    Florida,  411. 

s  Bullock  V.  Ferguson,  30  Ala.  227.  ^Hughes  v.  Wicklifie,  11  B.  Mon. 

*  Perry  v.  Kearney,  14  La.  An.  400.     202. 
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an  action  against  the  sureties,  the  award  must  be  alleged  and 
proved.^  So  a  bond,  to  pay  such  damages  as  maybe  awarded, 
generally,  secures  only  such  as  may  be  awarded  in  the  injunc- 
tion suit,  and,  in  a  suit  thereon,  the  declaration  must  allege 
such  award,^  (a)  And  where  no  clause  is  inserted  in  the  con- 
dition of  a  bond,  consenting  that  the  defendant's  damages 
shall  be  summarily  ascertained  upon  a  reference,  the  court  has 
no  jurisdiction  to  direct  a  reference  for  that  purpose.^ ' 

§  47.  In  Virginia,  one  not  party  to  a  judgment,  who  pro- 
cures it  to  be  enjoined,  is  liable  to  the  statutory  ten  per  cent. 
damages  on  its  dissolution,  as  much  as  one  who  is  a  party .^ 

§  48.  The  right  to  recover  interest  on  a  judgment  is  a  legal 
incident  to  the  judgment ;  hence  a  surety  on  a  bond  given  to 
enjoin  a  judgment  is  bound  for  interest  to  accrue  on  the  judg- 
ment.fi     (See  §  53.) 

§  49.  An  injunction  was  obtained  to  stay  the  collection  of 
a  judgment  at  law.  The  plaintiff  in  equity  gave  a  bond  to 
the  defendant,  who  was  the  plaintiff  at  law,  conditioned  to 
*^  abide  the  decision  which  should  be  made  on  the  bill,  and  pay 
all  sums  of  money,  damages,  and  costs  that  should  be  adjudged 
against  him."  The  injunction  was  dissolved  and  the  bill  dis- 
missed, and  the  obligor  was  decreed  to  pay  the  costs  in  the 
chancery  suit.  In  a  suit  against  the  sureties,  held,  they  were 
not  liable  for  the  amount  of  the  judgment  enjoined,  nor  for  the 
costs  of  the  chancery  suit,  unless  the  defendant  had  first  paid 
them  to  the  officers  entitied  to  them.^ 

§  50.  A  obtained  two  judgments  against  B,  and  levied 
executions  on  land  as  belonging  to  B.     C,  claiming  the  land, 

1  Tarpey  v.  Shfllenberger,  10  Cal.  ^  Clajton  v.  Anthony,  15  Gratt.  618. 

390.  *  Wesiherbj  v.  Shackleford,  37  Miss. 

'Andenon  v.  Falconer,   34   Hiss.  559. 

257.  *  Corder  v.  Martin,  17  Mis.  41. 

•  Gazcie  v.  Sheldon,  3  Barb.  232. 

(a)  In  Yiiginia,  the  bond  prorides  in  terms  for  the  payment  of  such  damages 
as  maj  be  awarded  bj  the  conrt  npon  dissolution.  The  ten  per  cent,  damages 
given  by  statute  are  to  be  deemed  awarded,  unless  expressly  remitted  by  the 
eourt.    Clayton  v.  Anthony,  15  Gratt  518. 
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enjoined  the  sale,  and  gave  D  as  surety  in  the  bond.  The 
injunction  was  dissolved,  and  A  brought  an  action  of  cove- 
nant on  the  bond.  Held,  the  damages  which  might  accrue 
by  reason  of  the  injunction  were  the  measure  of  damages,  and 
not  the  amount  of  the  judgments.^ 

§  51.  Where  an  injunction  was  obtained  upon  the  sale  of 
certain  {>roperty,  the  complainant  giving  bond  to  pay  all  dam- 
ages ;  in  a  suit  on  the  bond,  held,  the  rule  as  to  dmnages  was 
the  difference  between  the  cash  value  of  the  property  when 
the  bond  was  given  and  what  it  produced  when  sold,  and  the 
interest  on  the  difference,* 

§  52.  Where,  on  an  application  for  an  injunction  to  stay  the 
erection  of  a  mill-dam,  the  chancellor  exacted  a  bond  to  pay 
all  damages  that  might  result  to  the  defendant  from  the  injimc- 
tion,  in  case  the  suit  was  not  successful ;  in  a  suit  on  the  bond, 
held,  the  chancellor  had  the  discretionary  power  to  take  such 
a  bond ;  and,  if  the  complsunant  failed  to  prosecute  his  suit  suc- 
cessftilly,  the  defendant  was  entitled  to  recover  all  the  damages 
he  had  sustained  by  reason  c£  the  ii\junction.^ 

§  68.  In  an  action  on  an  injunction  bond,  where  the  injunc- 
tion forbade  the  payment  of  money,  interest  is  recoverable 
thereon  up  to  the  day  the  money  is  paid  into  court,  and  an 
offer  to  invest  the  amount,  less  costs  and  expenses  thereon,  is 
not  admissible  in  evidence  to  reduce  the  interest.^ 

§  53  a.  Where  a  debtor  is  enjoined  from  paying  over  the 
money  to  his  creditor,  but  not  from  using  it  in  any  other 
manner,  he  can  only  discharge  himself  from  interest  by  pay- 
ing the  money  into  court ;  consequently,  in  an  action  on  the 
bond,  a  recovery  cannot  be  had  for  interest,  by  way  of  damages, 
for  the  period  intervening  between  the  dissolution  of  the  in- 
junction by  the  chancellor  and  the  affirmance  of  his  decree  on 
error,  no  supersedeas  bond  having  been  given.*     (See  §  48.) 

1  Hord  w.  Trimble,  1  Litt.  413.  •  Wallis  v.  Dille^,  7  Md.  237. 

'  Bubon  V,  Stephaa,  25  Miss.  253.  ^  Bulloek  v.  'Fergnaoa,  SO  Ala.  SS7 ; 

*  Kewell  V.  Partee,  10  Humph.  325.       25  Bl.  372. 
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§  54.  A  statutory  bond,  the  form  of  which  is  prescribed, 
will  have  the  eflfect  given  to  it  by  the  statute ;  and  an  injunc- 
tion bond  includes  costs,  if  awarded  on  dissolution  of  the  in- 
junction.!  co^ae,  fees,  necessarfly  incnrred  in  the  defence 
of  an  injunction  suit,  not  consequential  on  other  injuries,  but 
direct  and  immediate,  may  be  recovered  in  an  action  of  debt 
on  the  bond.  Whether  they  must  have  been  actually  paid  is 
a  point  upon  which  the  decisions  are  contradictory.^  It  is 
said  in  a  late  case,  that  the  expression  all  costs  and  damages 
includes  counsel  fees.  ^^  It  was  in  contemplation  of  the  de- 
fendant to  institute  legal  proceedings,  thereby  subjecting  the 
plaintiff  to  costs,  and  the  employment  of  counsel.  He  would 
be  necessarily  damnified  in  consequence  thereof  to  the  amount 
he  should  be  compelled  to  pay  such  counsel.  It  was  a  damage 
clearly  within  the  contemplation  of  the  act,  and  of  the  parties."  ^ 
So  a  restraining  order  continues  until  the  hearing  on  the  rule 
to  show  cause  why  the  injunction  should  not  issue,  though  it 
be  postponed  from  the  day  first  fixed;  and  therefore  the  bond 
covers  damages  during  such  a  continuance.  Counsel  fees  for 
dissolving  the  order  are  recoverable,  though  paid  after  that 
day,  provided  a  retainer  was  paid  before.^  (a) 

§  55.  The  defendant  obtained  an  injunction  to  restrain  the 
plaintiff  firom  cleaning  out  a  race-way  through  his  premises 
to  the  plaintiff's  mills,  or  from  drawing  water  through  them 
firom  the  Miami  Canal,  and  thereupon  he  gave  a  bond,  con- 

1  ffibbard  v.  McKindley,  2S  Ul.  240.  *  Per  Davies,  J.,  Coroorfla  v,  Judsoii, 

'  Garrett  v.  Logan,  19  Ala.  344 ;  10  Smith  (N.  Y.),  107. 

Thaie  r.  Quan,  3  CaL  216 ;  25  Ul.  372.  «  Prader  v.  Gnm,  13  CaL  5S5. 

See  Willion  o.  McEtoj,  25  Cal.  169. 

{a)  In  case  of  injunction  improridentlj  iMned  to  stay  the  collection  of  a  school- 
tax,  instead  of  the  bond  required  bj  statute,  one  was  given,  conditioned  to  pay 
to  the  collector,  &c.,  of  the  district,  "  all  moneys  and  costs  due  or  to  become 
due."  Held,  in  a  suit  on  the  bond,  the  obligors  were  liable  to  pay  the  costs  and 
eoonsel  fees,  but  not  the  taxes  which  were  collected  of  the  inhabitants  of  the 
district  Byan  v,  Anderson,  25  HI.  372.  A  strong  case  of  the  refusal  of  inter- 
loadoiy  costs,  was  an  application  for  ii]junction  to  restrain  the  working  of  a  mine. 
Issues  were  directed  and  tried,  and  resulted  in  &yor  of  the  plaintifT,  and  the  de- 
fendants unsuccessfully  moved  for  a  new  trial.  A  year  after  the  bill  was  filed, 
no  answer  having  been  made  or  required  by  the  plaintiff;  he  moved  for  costs  of 
the  issues.  The  defendants  expressed  an  intention  to  answer.  The  vice-chan- 
eeUor,  ronarking,  "  I  am  surprised  at  their  desire  to  answer,"  still  refiised  the 
motion.    Malins  o.  Price,  2  Cou.  (33  Eng.  Cha.)  190. 


88  THE  LAW  OF  INJUNCTIONS.  [CH.  II. 

ditioned  to  pay  ^*  all  moneys  and  costs  due  and  to  become  due 
from  him,  and  all  moneys  and  costs  which  shall  be  decreed 
against  him  in  case  said  injunction  shall  be  dissolved."  Held, 
in  a  suit  on  the  bond,  for  damages  sustained  by  the  plaintiff  in 
the  stoppage  of  his  mills,  that  such  a  loss  was  included  in  the 
bond,  although  the  decree  of  the  court,  dissolving  the  injunc- 
tion, was  for  the  costs  of  suit  only.^ 

§  55  a.  But  where  B  filed  a  bill,  to  enjoin  the  sheriff  finoni 
paying  over  to  G  a  certain  fund  in  his  hands  claimed  by  6 
under  an  execution ;  and  an  interlocutory  order  for  an  injunc- 
tion was  granted,  the  condition  being  that  B  should  give  bond 
with  surety  to  "  save  harmless  the  said  G  from  all  damage 
which  he  may  sustain  by  reason  of  the  making  of  said  order, 
and  the  issuing  of  said  writ  in  accordance  therewith  " :  in  a 
suit  on  the  bond,  held,  G  could  not  recover,  as  damages,  either 
a  counsel  fee  and  other  expenses  paid  (not  including  costs},  of 
the  suit  in  equity,  and  a  counsel  fee  incurred  in  the  suit  at  law 
on  the  bond,  or  interest  on  the  fund  during  the  time  it  was 
enjoined  in  the  sheriff's  hands.'  So,  in  an  action  on  an  injunc- 
tion bond,  a  recovery  cannot  be  had  for  counsel  fees  in  the 
Supreme  Court,  to  which  the  injunction  suit  was  removed  by 
the  plaintiff  below,  after  the  dismissal  of  his  bill  by  the  chan- 
cellor.^ So  costs  imposed  on  the  plaintiff  in  an  action  on  an 
injunction  bond,  as  the  condition  of  a  continuance,  are  not  re- 
coverable as  a  part  of  the  actual  damages.^  And  the  recovery 
is  limited,  in  regard  to  costs  and  expenses,  to  such  as  may  have 
accrued  from  the  time  of  the  issuing  of  injunction  down  to  the 
affirmance  of  the  order  for  its  dissolution.^  (a) 

1  Roberts  v.  Dust,  4  Ohio  (N.  S.),  *  Bullock  v.  Fei^son,  30  Ala.  227. 

502.  *  lb. 

s  GadBden  r.  Bank,  &c.,  5  Rich.  336.  *  Wallis  v.  Dilley,  7  Md.  237. 
Ace.  WaUis  v,  Dillej,  7  Md.  237. 

(a)  Recent  important  cases  in  Vermont  inyolve  the  qnestion,  what  partUB 
are  entitled  to  the  damages  recovered  npon  an  injunction  bond.  Bondholders 
of  a  railroad  brought  a  bill  in  chancery  to  set  aside  a  lease  of  the  road,  made  by 
the  trustees  of  the  bondholders,  after  foreclosure,  and  obtained  a  temporary  in- 
junction against  the  use  of  the  road,  giving  a  bond  of  indemnity.  The  bill  was 
dismissed,  and  damages  were  awarded  to  the  trustees  and  lessees,  in  a  greater 
sum  than  the  amount  of  the  bond.  Held,  the  trustees  represented  the  defend- 
ant bondholders  only ;  and  the  rule  of  apportionment  of  the  amount  of  the  bond. 
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§  56.  In  an  action  on  an  nndertaking  executed  on  suing  ont 
an  injunction,  it  is  no  defence  that  the  business  enjoined  was  a 
public  nuisance ;  ^  nor,  in  mitigation  of  damages  or  otherwise, 
in  an  action  against  the  securities,  that  the  principal  is  solvent, 
and  able  to  pay  his  own  debts.' 

§  57,  Where  the  common  law  gives  a  remedy  for  mali- 
ciously suing  out  an  injunction  without  probable  cause,  such 
remedy  is  not  merged  in  the  remedy  upon  an  injunction 
bond.'  But  the  injunction  must  be  charged  in  the  declara- 
tion as  an  abuse  of  the  process  of  the  court,  through  malice 
and  without  probable  cause,  otherwise  the  remedy  is  on  the 
bond.^ 

§  58.  Damages  were  refused  to  a  builder  against  whom  an 
injunction  had  been  sued  out,  where  his  whole  ground  of 
action  was  a  supposed  hindrance  thrown  in  his  way  in  ex- 
ecution of  a   building  contract,  which   confessedly  required 

>  Cinmmgbam  v.  Breed,  4  Cal.  SS4.         *  Cox  v.  Taylor,  10  B.  Mon.  17. 
'  Hnnt  V.  Barton,  18  Ark.  188.  *  Robinson  v.  Kellum,  6  Cal.  899. 

betireen  the  tnuteei  and  lessees,  was  a  pro  nUd  distribution  npon  the  snm  as- 
leGsed  to  the  lessees,  on  the  one  hand,  and  the  share  of  the  rent  assessed  as  dam- 
ages to  the  tmstees,  on  the  other  hand,  which  would  hare  belonged  to,  and  been 
reoeiTed  bj,  the  defendant  bondholders,  had  no  injunction  been  granted.  Stnrges 
V.  Snapp,  86  Vt.  439.  B,  a  bondholder,  preyious  to  the  lease,  gave  a  power  of 
attornej  to  A  to  act  for  him,  in  regard  to  the  road.  A  helped  prosecute  the 
sitit»  B  assenting.  Held,  B  was  entitled  to  no  share  of  the  damages.  Knapp  v. 
Stoiges,  36  Vt.  721.  C,  who  was  a  bondholder  at  the  commencement  of  the 
suit,  passed  his  bonds  to  D,  as  collateral  security.  C  afterwards  paid  all  the 
debt,  except  a  small  sum,  when  the  bonds  were  passed  to  E,  on  payment^  by  the 
hater,  of  the  real  of  the  debt,  as  collateral  security  for  the  amount  of  the  debt 
thus  paid,  and  for  a  daim  due  from  C.  Held,  C,  haying  assented  to  the  suit,  E 
was  entitled  to  no  share  of  the  damages,  although  he  did  not  know  of  such  assent. 
n».  A  bondholder  participated  in  the  prosecution  of  the  Buit»  by  sending  to  a 
committee,  appointed  to  conduct  the  proceedings,  a  power  of  attorney  to  act  for 
bim,  perfect  in  all  respects,  except  in  not  giving  the  names  of  such  committee,  a 
spaee  for  the  names  being  left  blank.  Held,  he  thereby  forfeited  his  share  of  the 
damages.  lb.  An  assignee  of  the  bonds,  after  a  decision  in  the  suit,  is  not  en- 
titled to  any  share  of  the  damages,  if  his  assignor  participated  in  the  prosecn- 
tioa  of  the  snit,  although  he  had  no  notice  of  such  participation.  lb.  A  bond- 
bolder,  who  was  out  of  the  State,  and  whose  attorney  participated  in  the 
prosecution  of  the  suit,  is  not  entitled  to  any  share  of  the  damages,  although  he 
diaapptoTed  of  such  participation,  if  he  did  not  countermand  his  attorney's 
lb. 
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for  its  execution  the  use  of  a  sidewalk  erected  bj  the  plain- 
tiff in  the  injunction,  and  for  which  he  had  not  been  compen- 
sated.^ 

§  59.  An  action  does  not  lie  for  the  malicious  suing  out 
of  an  injunction  against  the  plaintiff,  untQ  the  injunction  is 
finally  disposed  of,  or  the  suit  in  which  it  was  sued  out  is 
terminated.^  (a) 

I  Jamiflon  v.  Duncaa,  12  i4u  An.       '  Tatam  v,  MorriB,  18  Ala.  SOS. 
785. 

(a)  While  a  court  of  equity  does  not  ordinarily  award  damages,  there  are  atill 
many  exceptions  to  the  prevailing  practice.  In  a  yeiy  late  English  case  it  is 
held,  that,  nnder  Sir  H.  Caims's  act  (21  &  22  Vict.  c.  27),  it  is  discretioiLBiy 
with  the  conrt  whether  to  give  damage  or  leave  the  plaintiff  to  recover  them  at 
law.  Dorell  v.  Pritchard,  Law  Bep.  (£ng.)  £q.  Siarch,  1866,  p.  243.  In  the 
same  case  it  is  held,  that,  under  Mr.  Bolt's  act  (25  &  26  Vict  c.  42),  where  there 
is  no  ground  for  equitable  relief,  a  suit  in  equity  is  improper,  and  damages  win 
not  be  allowed.  Sir  G.  J.  Turner,  L.  J.,  remarks,  "  If  we  were  to  entertain  the 
question  of  damages  when  the  question  in  other  respects  fails  in  equity,  the  con- 
sequence  would  be  to  put  an  end  to  all  actions  in  cases  of  this  nature,  and  bring 
all  such  cases  under  the  jurisdiction  of  this  court"  Poxell  v.  Pritchard,  Iaw 
Bep.  (Eng.)  Eq.  March,  1866,  pp.  243,  250. 
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112.  Mi^oinder. 
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161  and  n.  Of  suits  at  law — damages. 

§  1.  The  nature  of  a  temponuy  and  preUminary,  as  dis- 
tinguished firom  a  perpetual  and  final  injunction,  has  been 
already  explained.  (See  Chap.  I.)  A  necessary  incident  to 
injunctions  of  the  former  description,  is  a  liability  to  be  termin- 
ated or  dissolved  before  the  termination  of  the  suits  in  equity, 
of  which  they  were  made  a  part ;  and  the  nature  and  grounds 
of  a  dissolution  of  temporary  injunctions  constitute  a  veiy 
copious  and  important  part  of  the  general  subject  treated  in 
this  book.^ 

§  2.  It  is  the  general  rule,  that,  if  the  grounds  for  a  pro- 
visional injunction  be  removed,  it  will  be  dissolved.' 

§  3.  No  precise  form  is  necessary.  Thus  it  is  held  that  a 
decree,  authorizing  the  payment  of  money  in  the  hands  of  a 
party  to  the  suit,  enjoined  from  paying  it  out,  is  a  dissolution 
of  the  injunction.® 

§  4.  The  distinction  is  made,  that  an  injunction  nuiy  be  di». 
charged  for  irregularity,  but  can  be  dissolved  only  for  want  of 
equity.*  (a) 

1  See  M'Brajer  v,  Hardin,  7  Ired.       *  Crook  v.  Turpin,  10  B.  Mon.  243. 
Eq.  1.  *  Jndah  v.  Chiles,  3  J.  J.  Manh, 

«  Lowe  V,  Warren,  Ac,  Wright,  616.    802. 

(a)  An  injunction  may  always  he  vaealed  on  motion,  when  the  reasons  for 
granting  it  have  ceased  to  exist.  As  when  a  railroad,  enjoined  for  want  of  leg- 
islatiye  authority,  haye  heen  since  expressly  authorized  to  do  the  acts  com- 
plained of.  It  seems,  that  upon  such  vacation  the  party  may  disregard  the 
injunction,  if  he  will  run  the  risk  of  the  justification ;  but  he  certainly  may  first 
ask  the  court  to  yacate  it  on  motion,  and  is  not  driven  to  an  audiia  querela.  In 
this  case,  the  reason  given  by  the  court  for  the  injunction  was  thus  removed,  but 
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§  5.  A  temporary  injunction  issued  when  the  bill  is  filed  is 
gnmted  to  protect  primd  facie  right  or  title.  Motions  to  dis- 
soIto  it  must  be  heard  on  new  evidence.  When  the  answer 
is  filed  (in  a  patent  case)  denying  the  validity  of  the  patent, 
mi  primd  facie  evidence  ofifered  in  support  of  the  answer,  the 
injunction  will  be  dissolved,  unless  the  opposite  party  support 
the  validity  of  the  patent  by  evidence  in  rebuttal.  The  court 
mtist  weigh  the  evidence,  and  retain  or  dissolve  the  injunction 
according  to  its  preponderance.^ 

§  6.  The  power  of  dissolving  as  well  as  granting  injunctions 
most  necessarily  rest  much  in  the  discretion  of  the  court,  and 
should  be  exercised  so  as  to  prevent  injustice.'  Improbability 
in  the  statements  of  a  bill  is  a  strong  ground  for  dissolving.^ 

§  7.  When  the  complainant  had  due  notice  of  a  motion  to 
dissolve  an  injunction,  and  he  neglected  to  appear  and  oppose 
the  motion,  the  defendant  was  permitted  to  take  his  order  dis- 
solving the  injunction,  with  costs.^ 

§  8.  Though  a  nice  or  doubtful  point  of  law  will  not  be  de- 
cided on  a  motion  to  dissolve  an  injunction,  but  will  be  reserved 
for  the  final  hearing;  ^  yet  it  is  the  general  rule  that  an  injunc- 
tion will  be  dissolved,  when  the  plaintiff  *s  legal  title  is  doubtful, 
and  the  continuance  of  the  injunction  unnecessary  for  the  pro- 
tection of  the  plaintiff  and  injurious  to  the  defendant.^  Or, 
where  the  complaint  does  not  set  forth  sufficient  facts  to  entitle 
the  plaintiff  to  the  relief  prayed  for.^  Or  shows  no  necessity 
for  the  desired  protection,  even  if  the  injunction  might  do  no 

1  Wbodwonh  v.  Bogers,  3  W.  &  M.  ^  Van  Kuren  v,  Trenton,  &c.  Co.  S 

135.  Beasl.  302. 

^  Cammaek  v.  Johnson,  I  Green,  Ch.  ^  Shrewsbury,  &c.  v.  London,  &c.,  1 

16S.    See  1 10.  Eng.  Law  &  £!q.  122 ;  12  Geo.  5. 

*  Fowler  v,  Boe,  3  Stockt  367.  "^  Sutherland  v,  Lagro,  &c.,  19  Lid. 

^KeDogg  V.  Barnes,  Barring.  Ch.  192. 
158.    SeefSda. 

d»  judge  who  heard  the  motion  to  vacate  took  a  difierent  view  of  the  facts  and 
the  law,  and  upon  a  new  ground,  inconsistent  with  the  former  one,  sustained, 
■ad  xcfused  to  Tacate  the  injunction.  The  second  judge  was  of  opinion,  that  the 
injonction  could  be  sustained  as  to  one  plaintifT,  but  not  as  to  the  other ;  but,  as 
it  vas  not  a  matter  of  practical  importance  to  have  it  yacated  as  to  one  only,  he 
aDow«dittOBtandastoall.    Wetmore  v.  Law,  34  Barb.  515. 
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harm.  The  court  will  not  restrain  a  person  in  the  exercise  of 
anj  legal  right  unless  justice  requires  it.^  Thus  A,  in  pursu- 
ance of  an  agreement  with  B,  received  a  deed  of  certain  prop- 
erty from  B,  and  took  possession  of  the  same,  and  delivered 
to  B  a  deed  of  certain  other  property,  of  which  B  took  pos- 
session. B  afterwards  refused  to  pay  the  sum  which  he  had 
agreed  to  pay  for  the  exchange,  and  the  property  which  he 
conveyed  to  A  was  found  to  be  incumbered  to  a  greater  extent 
than  was  stated  by  him.  A  thereupon  filed  a  bill,  praying 
that  B  might  be  decreed  to  pay  him  the  sum  stipulated,  and 
to  reduce  tlie  incumbrances  to  the  amount  stated.  He  further 
obtained  an  injunction,  enjoining  B  from  entering  or  interfer- 
ing with  the  property  conveyed  to  A,  or  from  exercising  any 
act  of  ownership  over  it,  and  from  disposing  of  the  property 
conveyed  by  A  to  B,  or  from  selling,  incumbering,  or  in  any 
way  impairing  the  value  of  any  other  property  in  B's  posses- 
sion, or  under  his  control,  in  the  mortgages  referred  to.  On 
motion  to  dissolve  the  injunction,  held,  as  the  defendant  was 
not  alleged  to  be  insolvent,  or  unable  to  pay  any  amount  the 
court  might  decree,  the  injunction  was  too  broad,  and  must  be 
dissolved.'  So  the  court  will  not  deny  a  defendant  the  benefit 
of  his  answer,  when  a  complainant  has  not  been  diligent  in 
prosecuting  his  suit,  and  where  no  great  mischief  can  be  done 
by  dissolving  the  injunction.'  And  an  injunction  will  be  dis- 
solved if  obtained  through  misrepresentatmiy  whether  caused 
by  carelessness,  misinformation,  or  otherwise.  As  where  an 
injunction  upon  an  action  of  ejectment  was  dissolved,  on  the 
ground  that  the  equity  of  the  bill  was  fuUy  answered,  and 
another  bill,  got  up  by  the  same  party,  and  similar  in  all  mate- 
rial respects  to  the  former,  with  the  substitution  of  a  difierent 
complainant,  was  filed,  and  an  injunction  obtained  thereon 
through  a  misrepresentation  of  fects,  no  reason  appearing  or 
being  suggested  for  instituting  another  suit.  It  was  held,  that 
to  countenance  such  proceedings  would  encourage  litigation 
and  the  multiplication  of  suits,  and  by  the  injunction  powers 
of  the  court  to  embarrass  and  retard  instead  of  promoting 
justice.* 

^  Mallen  v.  Jennings,  1  Stockt.  192.        *  Greenin  o.  Hoer,  I  Stockt  137. 
*  lb.  «  Endicott  v.  MaUda,  1  Stockt.  IIO. 
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§  9.  But  in  a  late  case,  wher^,  on  appeal,  the  coiirt  thought 
the  questions  not  entirely  free  firom  doubt,  and  the  case  being 
one  of  great  importance,  in  which  both  parties  desired  a  hear- 
ing, they  refused  to  reverse  the  order  of  the  chancellor  retain- 
ing the  injunction  until  the  final  hearing.^  So  on  the  trial  of 
a  rule  to  dissolTe  an  injunction,  ad  issued  improvidendy  and 
oontnuy  to  law,  the  allegations  of  the  petition  are  to  be  taken 
as  true.*  And,  upon  a  motion  to  dissolve  an  injunction,  the 
chancellor  confines  himself  exclusively  to  the  consideration  of 
the  case  or  combination  of  &ctB  set  forth  in  the  bill  out  of 
which  the  equity  of  the  injunction  arose,  and  to  the  answer  of 
the  defendant  to  those  &cts ;  and  the  best  test  as  to  what  are 
properly  averments  of  &cts  in  the  bill  or  answer  is,  whether 
they  are  such  matters  as  a  witness  might  properly  be  called 
on  to  prove,  or  the  truth  of  which  must  be  established  by  evi- 
dence :  if  not,  they  are  either  sheer  principles  of  equitf,  or 
some  of  those  public  and  established  facts  of  which  the  court 
is  bound  to  take  judicial  notice  without  any  proof.' 

§  10.  Whether  or  not  an  injunction  shoold  be  dissolved, 
rests  in  the  discretion  of  the  court.^  So  also  to  continue  an 
injunction,  where  the  nature  and  circumstances  of  a  case 
require  it,  and  where  justice  will  be  attained  by  that  course.^ 
And  therefore  the  dissolution  of  an  injunction  is  not  to  be 
interfered  with  without  strong  reason.^. 

§  11.  An  injunction  granted  upon  bill,  answer,  and  evi- 
dence, taken  by  commission,  will  not  be  dissolved,  if  the  bill 
show  sufficient  equity,  not  denied  by  the  answer,  to  support 
it.^  So,  when  dissolution  of  an  injunction  is  calculated  to 
woilc  an  irreparable  injury,  by  depriving  members  of  a  cor- 
poration of  privileges,  the  value  of  which  cannot  be  pecuni- 
arily estnnated,  the  injunction  cannot  be  set  aside  upon  giving 
bond.^    Nor  will  the  court  dissolve  an  injunction  where  the 

1  Morria,  Ac  v.  Jerser,  Ac.,  1  Bead,  v.  Mayor,  Ac,  19  Geo.  471 ;  Fldsch- 

SS7  ;    Jersey,  Ac.  v.  Morris,  ftc,  lb.  man  o.  Young,  1   Stockt  620.    See 

MS.  §6. 

*  f  crricn  v.  Sdireiber,  16  La.  An.  7.       *  Nelson  v.  Robinson,  1  Hemp.  464. 

>  Cmal,  Ac,  v.  Railroad,  Ac.,  4  Gill       *  Buchanan  v.  Ford,  29  Geo.  490. 
&J.  1.  7  Hamilton   v.  Whitridge,  11    Md. 

«8MdEerv.  Field,  9  Iowa,  966;  Cox  12S. 
V.  Ifiayor,  Ac^  18  Cieo.  72S ;  Semmet       '  Knabe  o.  Femot,  14  La.  An.  847. 
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cause  would  be  virtually  thereby  decided,  and  the  complain- 
ants deprived  of  their  remedy,  and  the  answers  do  not  disclose 
the  true  nature  of  the  transaction.^  But,  on  the  other  hand, 
although  the  equity  of  a  bill  is  not  answered,  yet,  if  the  con- 
tinuation of  the  injunction  is  a  material  injury  to  the  defend- 
ant, and  its  dissolution  is  no  present  injury  to  the  complainant, 
and  cannot  prejudice  his  right,  the  court  may  in  its  discretion 
dissolve  it.^ 

§  12.  A  motion  to  dismiss  a  petition  for  an  injunction  is  in 
the  nature  of  a  demurrer,  and  in  deciding  upon  it  the  court 
can  only  look  to  the  statements  in  the  petition.^ 

§  13.  Where  a  judgment  has  been  enjoined,  and  a  new 
trial  at  law  ordered,  the  court  may  afterwards,  although  no 
verdict  has  been  certified,  if  it  becomes  satisfied  that  a  new- 
trial  ought  not  to  have  been  granted,  set  aside  the  order  and 
dissolve  the  injunction.^ 

§  14.  A  special  injunction  was  dissolved,  with  costs,  where 
office  copies  of  the  affidavits  in  support  of  it  were  not  obtained 
upon  moving  for  it.^  So,  where  a  petition  for  an  injunction, 
with  a  defective  jurat,  was  granted,  and  a  motion  made  to  dis- 
solve it  for  that  cause  ;  and  a  motion  was  also  made  to  amend, 
with  an  affidavit  that  the  petitioner  had  sworn  to  it,  when  the 
fiat  was  issued,  before  the  same  judge :  held,  that  the  judge 
might  have  amended  by  signing  the  jurat  himself,  but  that  it 
was  a  personal  matter,  within  his  discretion,  and,  as  he  would 
not  do  so,  it  was  presumed  to  be  for  good  reason,  and  the  in- 
junction was  held  to  be  rightly  dissolved.^  But  it  is  not. 
proper  to  absolutely  dismiss  a  bill  or  dissolve  an  injunction, 
for  a  deficient  injunction  bond,  or  for  want  of  notice  ;  in  such 
cases,  an  amendment  should  be  allowed.^  So  the  &ct,  that  a 
bond  for  an  injunction,  to  restrain  a  county  officer  firom  com- 
mitting a  public  wrong,  is  executed  to  the  county  judge  in  his 

1  Fleischman   v.  Young,  1   Stockt       *  Yass  v.  Magee,  1  Hen.  &  M.  2. 
620.  *  Jackson  v.  Cassiday,  10  Sim.  326. 

s  Bechtd  V,  Carslake,  3  Stockt  244.        ^  Sims  v.  Redding,  20  Tex.  386. 

>  Floyd  o.  Turner,  23  Tex.  292.  See       ?  Gamble  v.  Campbell,  6   Florida. 

1 31.  347. 
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offidal  capacity,  instead  of  the  county  itself,  affords  no  grounds 
for  dissolving  the  injunction.^ 

§  15.  The  question  of  dissolving  an  injunction  may  arise  in 
an  appellate  court.  An  order  dissolving  an  injunction  is  ap- 
pealable, certainly  where  it  afifects  the  merits  of,  or  involves 
an  adjudication  upon,  any  of  the  material  questions  in  the 
principal  controversy.  And  in  case  of  an  order  dissolving  an 
injunction,  which  restruned  a  city  from  opening  a  street  over 
certain  lands,  until  an  appeal  from  the  verdict  which  condemned 
the  land  and  allowed  no  damages  could  be  determined ;  the 
owners  were  held  entitled  to  an  injunction,  until  the  time  thus 
fixed.*  So,  in  Louisiana,  an  appeal  will  lie  from  an  ex  parte 
order,  setting  aside  an  injunction,  upon  giving  bond  accord- 
ing to  law,'  and  the  necessary  consequence  of  maintaining  the 
appeal  is  to  reverse  the  order.^  But  where  an  injunction 
against  a  judgment  was  dissolved  and  the  case  continued , 
held,  the  order  dissolving  the  injunction  was  not  a  final  order, 
firom  which  an  appeal  would  lie.^  And,  as  we  have  seen,  the 
granting  and  continuing  of  an  injunction  rest  in  the  sound 
discretion  of  the  court  below,  governed  by  the  circumstances 
of  the  case.  (See  §  85.}  Hence  a  court  above  will  not 
oontrol  that  discretion,  unless  its  exercise  has  been  manifestly 
improper.*  And  where,  on  an  appeal  from  such  order,  the 
chancellor  granted  an  order  staying  the  proceedings,  to  re- 
strain which  the  injunction  had  issued,  until  the  next  sitting 
of  the  court  of  errors  and  appeals ;  and  a  motion  was  made  in 
that  court,  at  its  next  sitting,  for  an  order  extending  the  stay 
untfl  the  hearing  on  the  appeal :  held,  the  court  had  power  to 
make  such  an  order;  but  the  granting  or  refusing  it  rested  in 
the  sound  discretion  of  the  court.^  So,  if  the  answer  admits 
the  equity  in  the  -bill,  and  alleges  -such  matter  as,  if  proved, 
would  defeat  the  complainant's  equity,  although  this  matter  be 
not  strictly  responsive  to  the  bill ;  the  Supreme  Court  will  not 
ocmtrol  the  discretion  of  the  chancellor  below  in  retaining  the 

I  CoIIiiu  r.  Kipley,  8  Clarke,  129.  *  Hodmaxi  v.  Fortine,  2  Met  Ky.  325. 

*  Iowa    College    v.    BaTenport,    7  *  Dent  v.  Snramerlin,  12  Geo.  5 ; 
Clarloe,  SIS.  L^lesB  v,  Howell,  15  Geo.  554 . 

*  Knabe  r.  Femot,  14  La.  An.  847.  *  ^  Dougfatsr  v.  SomenrOle,  3  Habt  Ch. 

*  Tmfiuit  V.  Cazenare,  14  La.  An.  629. 
87. 
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injunction.^  And,  in  Alabama,  the  Supreme  Court  will  not 
interfere,  bj  mandamus  or  otherwise,  to  compel  the  dissolution 
of  an  injunction  on  the  filing  of  an  answer.'  So  where  A 
had  petitioned  for  a  mandamtu  against  the  commissioner  of 
the  land-office,  to  compel  him  to  issue  patents  to  the  petitioner 
for  certain  lands ;  and  B  obtained  a  temporary  injunction  to 
restrain  the  petition  and  the  issuing  of  the  patents,  claiming 
some  of  the  lots :  on  a  motion  to  dissolve  the  injunction,  held, 
as  all  the  questions  could  be  tried  on  the  petition,  and  as  B 
and  all  other  parties  interested  had  notice  thereof  and  were 
bound  to  come  into  court  and  defend  their  interests,  the  in- 
junction must  be  dissolved,  though  it  was  doubtful  whether 
on  B's  bill  and  A's  answer  the  injunction  should  be  dissolved ; 
and,  the  time  of  the  injunction  having  expired  before  the  hear- 
ing in  the  appellate  court,  though  it  had  not  wKen  the  motion 
wad  heard  in  the  court  below,  that  the  injunction  should  be 
dissolved.® 

§  15  a.  On  appeal  from  an  order  oip  injunction,  the  propriety 
of  the  order  depends  npon  the  merits  of  the  bill,  without 
reference  to  answers  filed  subsequently  to  the  issuing  thereof. 
But  such  answers  may  afterward  cause  the  injunction  to  be 
dissolved,  if  they  deny  or  swear  away  the  equity  on  which  it 
is  founded.* 

§  15  b.  A  restraining  order,  issued  to  take  effect  "  untQ  the 
hearing  of  the  whole  matter,"  is  dissolved  by  a  refosal  at  the 
hearing  to  grant  an  injunction,  though  appealed  firom.^ 

§  15  c.  An  order  i^ro  eor^esw  having  been  entered  against 
the  defendant,  and  an  injunction  issued,  he  moved,  on  affidavit, 
for  leave  to  file  an  answer  and  for  a  dissolution  of  the  injunc- 
tion. Held,  an  order  allowing  the  motion  as  a  whole  should 
not  be  reversed,  although  the  better  practice  would  have 
been,  to  make  a  separate  motion  to  dissolve  the  injunction 
afler  the  answer  had  been  put  in.®  (a) 

1  Hargraveg  v.  Jones,  27  Geo.  233.  *  Hvde  v.  EUeiy,  18  Md.  496. 

>  Montgomeiy,  24  Ala.  98.  •  Hicks  v,  Michael,  15  Cal.  107. 

•  Smith  V.  Power,  2  Tex.  57.  *  Perrin  p.  Oliver,  1  Min.  202. 

(a)  See  §  85.    In  California,  a  motion  to  dinolve  an  injanction  granted  upon 
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§  16.  On  motion  to  dissolve  an  injunction,  it  is  held,  in 
Missouri,  that  the  plaintiiF  is  entitled  to  a  trial  on  the  merits, 
and  after  it  is  dissolved  to  a  jury  to  assess  the  damages.^ 

§  17.  Where  an  injunction  is  granted  until  the  coming  in 
of  the  answer,  it  will  not  be  thereby  dissolved,  but  will  re- 
main to  await  the  order  of  the  court/^  So  when,  on  motion 
to  dissolve  an  injunction,  it  appears  from  the  answer,  that  the 
complainant  was  entitled  to  an  injunction  at  the  time  of  ob- 
taining it ;  it  will  continue  until  final  hearing  or  ftirther  order, 
unless  the  defendant  admits  everything  alleged  in  the  bill, 
upon  which  the  injunction  rests.  When  that  admission  is 
made,  and  the  injunction  has  been  to  stay  execution  at  law, 
.the  injunction  may  be  dissolved,  with  a  proviso  that  no  more 
be  levied  than  remains  due  after  allowing  everything  claimed 
by  the  complainant ;  but  when  a  proper  ground  for  the  in- 
junction is  admitted  by  the  answer,  and  there  still  remains  a 
dispute  between  the  parties,  the  injunction  is  always  continued 
unta  final  hearing  or  ftirther  order.* 

§  18.  On  the  dissolution  of  an  injunction,  it  is  of  course 
to  order  the  money  to  be  retained  in  the  o£Bce,  on  affidavit 
showing  a  danger  of  its  loss  if  it  goes  into  the  hands  of  the 
defendant.^ 

§  19.  It  is  irregular  to  dissolve  an  injunction  in  court  with 
direction  that  the  order  shall  not  go  out,  and  then  in  vacation 
to  direct  that  the  order  shall  go  out.'^ 

§  19  a.  Maryland  Sts.  1852,  c.  180,  and  1853,  c.  344,  relat- 

2  Home,  &c.  v,  Baam&n,  14    IiGb.  *  Lane  o.  Brown,  2  Hay.  215. 

74.  ^Randolph  v.  Randolph,  6  Rand. 

*  Turner  v,  Scott,  5  Rand.  832.  194. 
'  Lynch  v.  Colegate,  2  Har.  &  J.  34. 

an  order  to  show  cause  is  properly  refused.  The  remedy  is  by  appeal.  Curtis 
V.  Sutter,  15  Cal.  259.  Wliere  an  injunction  is  granted  upon  an  order  to  show 
cause,  and  after  a  foil  hearing  on  the  merits,  the  defendant  is  not  entitled  to 
moTe  for  its  dissolution  until  final  hearing ;  his  only  remedy  is  by  appeal.  The 
right  to  move  for  a  dissolution  exists  only  when  the  injunction  has  been  granted 
without  notice,  according  to  (Cal.)  Practice  Act,  §  118.  Natoma,  &c.,  Co.  o. 
Parker,  16  Cal.  83 ;  Katoma,  &c.,  Co.  v.  Clarkin,  14  Cal.  544. 
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ing  to  answers  in  dianceiy,  do  not  apply  to  motions  to  dissolve 
injunctions.^ 

§  19  b.  A  ground  of  demurrer  to  the  bill  may  be  relied 
upon,  on  motion  to  dissolve  an  injunction.' 

§  20.  A  motion  to  dissolve  an  injunction  before  answer,  and 
without  notice  to  the  complainant,  is  regular,  if  made  oa  the 
ground  that,  admitting  the  allegations  of  the  bill  to  be  true, 
it  contains  no  equity;  though  it  is  irregular  to  dismiss  the  bill 
by  motion  on  that  ground.^  So  where  it  is  shown,  by  a  special 
plea,  that  there  is  no  equity  in  the  bill,  it  is  held  to  be  the 
same,  so  far  as  regards  the  motion  to  dissolve,  as  though  the 
equity  of  the  bill  was  fully  denied  by  the  answer.*  (See  §  34.) 
So  an  injunction  will  be  dissolved,  on  motion,  at  the  return 
term  of  process,  if  the  complainant  has  taken  no  steps  to  have 
process  served,  without  an  answer  of  the  defendant,  although 
he  has  appeared  by  attorney.^ 

§  21.  In  New  York,  where  an  injunction  has  been  granted 
by  a  judge  at  chambers,  a  motion  for  its  dissolution  may  be 
made  directly  to  the  court,  without  having  first  applied  to  him.* 

§  22.  General  notice  of  a  motion  to  dissolve  an  injunction 
for  want  of  equity  is  sufficient ;  but  any  special  ground,  not 
touching  the  equity,  should  be  stated.^  A  notice  to  dissolve 
an  injunction  "for  irregularity  in  the  proceedings"  is  not  suf- 
ficiently specific.     The  irregularity  should  be  pointed  out.^ 

§  23.  A  motion  to  dissolve  the  injunction  on  the  matter  of 
the  bill  only  must  be  viewed  as  if  it  were  an  original  applica- 
tion for  an  injunction,  and  opposed  by  the  defendant.^ 

1  Dorsej  v.  Hagerstown  Bank,  17        >  Hightonr  v.  Bush,  2  Hay.  361. 
Md.  408.  *  Woodruff  v.  Fisher,  17  Baih.  S24. 

^  Hudson  V,  Maddifion,  12  Sim.  (85       ?  Morris,  ftc  v.  BarUett,  2  Green, 

Eng.  Cha.)  416;  Jones  v,  Del    Rio,  Ch.  9. 
Turn.  &  R.  297.  ^  Miller  v.  Traphagan,  2  Halst  Ch. 

'  Beard  v.  Geran,  Bardin,  12 ;  Ear-  200. 
ring.  Ch.  162.  *  New  York,  &c  o.  Fitch,  1  Paige, 

^  Eldred  v.  Camp,  Harring.  Ch.  162.  97.  \ 
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§  24.  A  motion  to  dissolve  an  injonction  for  want  of  equity 
on  the  &ce  of  the  bill,  in  the  absence  of  a  rule  of  court  to  the 
contrary,  will  be  heard  before  answer  filed,  and  at  any  time, 
unless  for  special  cause  shown.^ 

§  25.  On  a  motion  to  dissolve  an  injunction,  the  parties 
stand  before  the  court  as  to  all  those  fieicts  and  drcumstances 
of  which  it  is  bound  to  take  notice  ;  as  where  a  dissolution  is 
asked  for  on  the  ground  that  the  fiicts  set  forth  in  the  bill  give 
rise  to  no  equity  for  an  injunction;  and  where  the  £eu;ts,  as 
stated  in  the  bill,  give  rise  to  no  such  equity,  the  injunction 
will  be  dissolved,  whether  the  defendant  has  answered  or  not, 
or  however  imperfectly  he  has  answered.^ 

§  26.  A  judge  of  the  Superior  Court  of  Georgia  may  dis- 
solve an  injunction  in  vacation ;  and  imder  the  rule  of  court, 
directing  injunctions  to  be  granted  ^^  until  further  order,"  an 
injunction  may  be  dissolved  before  answer,  on  affidavit,  deny- 
ing the  equity  of  the  bill.  Where  the  defendants  had  es- 
tablished tiieir  right  at  law,  it  was  held  that  the  injunction 
should  be  dissolved,  on  their  giving  a  forthcoming  bond,  and, 
on  application  of  otiier  parties  interested  in  the  judgments, 
that  the  complainants  should  be  compelled  to  amend  their 
bill  by  making  them  defendants,  without  prejudice  to  the  in- 
junction, and  that,  on  their  reftisal,  the  injunction  should  be 
dissolved.*' 


•  .  t  " 


« 


9 


§  27.  An  injunction  granted  by  a  justice  of  the  Supreme 
Court,  in  Michigan,  in  cases  where  the  statute  authorizes  it, 
stands  upon  the  same  footing  as  if  granted  by  the  chancellor ; 
and  in  either  case  it  is  competent  for  the  defendants,  in  vaca- 
tion, and  before  they  put  in  their  answer,  to  move  to  dissolve 
the  injunction  for  want  of  equity  in  the  bill.^ 

§  28.  But  a  motion  to  dissolve  an  injunction  for  want  of 

1  MorriB,  &c.  9.  Biddle,  8  Oreen,  Ch.  >  Canal,  ftc  v.  Bailioad,  &c.,  4  Gill 

22S ;  Woodhall  v.  Neafie,  1  Green,  Ch.  &  J.  1. 

409  ;  Jones  v.  Commercial,  &c.,  5  How.  '  Read  v.  Dewes,  Charl.  B.  M.  358. 

Miss.  48 ;  Mintnm  v.  Seymour,  4  John.  *  Cooper  v.  Alden,  Earring.  Ch.  72. 
Ch.  178. 
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equity  cannot  be  heard  before  the  return  of  process.^  So, 
after  an  injunction  has  been  ordered  to  stand  to  the  hearing, 
it  seems  to  be  irregular  to  dissolve  it,  on  motion,  before  the 
hearing  ;S  while,  on  the  other  hand,  though  an  order  for  dis- 
solving an  injunction,  on  terms,  might  be  discharged  on  motion 
or  petition,  the  proper  course  is  to  discuss  the  merits  of  the 
order,  upon  a  rehearing.^  So  a  motion  to  dissolve  an  injunc- 
tion  before  answer  is  held  to  be  irregular ;  at  all  events,  it 
ought  not  to  be  entertained,  after  a  general  demurrer  has  been 
set  down  for  argument,  and  before  argument.^  In  Kentucky, 
the  chancellor  has  no  right,  at  the  appearance  term,  and  be- 
fore the  filing  of  an  answer,  to  dissolve  an  injunction  or  dis- 
miss a  bill,  if  the  bill  contains  equity.'^  So,  in  Tennessee,  a 
motion  to  dissolve  an  injunction  will  not  be  heard  until  after 
answer  filed,  or  its  equivalent.®  So  where,  after  five  years 
from  the  fiUng  of  a  bill,  an  injunction  was  granted  for  want 
of  an  answer;  held,  the  injunction  should  not  be  dissolved 
until  the  answer  came  in,  though  the  defendant  lived  abroad. 
And,  on  4;he  other  hand,  where  it  appeared  that  copies  of  the 
bill  had  been  sent  to  the  defendant,  by  his  attorney  (upon 
whom  service  of  the  subpoena  had  been  made  at  the  time  of 
filing  the  bill,  and  held  sufficient  by  the  court),  and  also  by 
the  complainant,  and  that  a  sufficient  time  had  elapsed  for  the 
answer  to  have  been  transmitted  to  the  court,  but  it  did  not 
appear  that  an  appearance  had  been  entered  by  the  attorney, 
or  tjis^^  SLpro^fovmA  atfachmeitt.h^d^been  ^eired  upon  him ;  it 
WiK|£  l^(]:,/that;ttLg]|ill^h9i;dd  n6t4>e  ^ken  pro  oonfessoJ 

§  29.  A  defect  in  the  bond  may  be  a  good  cause  for  dissolv- 
ing the  injunction  on  motion,  but  is  no  ground  for  dismissing 
the  bill,  which  prays  other  reUef.^ 

§  30.  On  notice  of  a  motion  to  dissolve  an  injunction  given 
before  answer,  an  answer  filed  after  the  motion,  though  before 

^  Barton  v,  Lytle,  Cooke,  89.  ^  Bentfbre  v.  Dickinson,  1  OTerfon, 

>  Smith  V.  Harkins,  4  Ired.  Eq.  486.  196. 

'  Van  Bergen  v.  Demarest,  4  John.  ^  Read  v.  Conseqna,  4  Wash.  C.  174. 

Ch.  35.  "Boswell  v.  Wheat,  37  Miss.  610; 

*  Ransom  v.  Shuler,  8  Ired.  Eq.  304.  Pillow  v.  Thompson,  20  Tex.  206. 

^Judah  V.  Chiles,  3  J.  J.  Marsh. 
802. 
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the  daj  fixed  by  the  notice  for  the  hearing  of  the  motion,  cai^- 
not  be  read  in  support  of  it.^ 

§  31.  On  a  motion  to  dissolve  an  injunction  before  answer, 
the  material  allegations  in  the  bill,  relied  upon  as  ground  of 
injunction,  are  to  be  taken  for  true.^  The  motion  is  like  a 
demurrer.^ 

§  82.  Before  the  plaintiff  can  oppose  the  dissolution  of  an 
injunction,  on  the  ground  that  one  of  the  defendants  has  not 
answered,  he  must  have  taken  the  proper  steps  to  compel  an 
answer,  or  must  show  a  sufficient  excuse  for  the  omission.^ 

§  88.  Where  a  bill  of  injunction  has  been  taken  for  con- 
fessed, for  want  of  an  answer,  a  motion  to  dissolve  the  injunc- 
tion bj  the  defendant  in  contempt,  on  the  ground  that  it  was 
improvidently  granted,  will  not  be  entertained.'^ 

§  84.  The  usual  method  of  obtaining  a  dissolution  of  injunc- 
tions is  by  answer*  (a)  But  it  is  held  that  an  order  nisi  for 
dissolution  cannot  be  obtained  on  putting  in  a  pUa.  The  vice- 
chancellor  says :  **  It  cannot  stand  for  a  moment.  The 
order  mm  begins  with  a  recital  that  the  defendant  has  put  in 
a  full  answer,  and  thereby  denied  the  plaintiff's  equity."^ 
(See  §  20.) 

§  35.  And  although  the  ordinary  mode  of  dissolving  injunc- 
tions is  by  the  answer  of  the  defendant ;  (V)  yet  an  application 

1  Cattell  V.  Nelson,  3  Halst  Ch.  122.        «  Ward  v.  Van  Bokkelen,  1  Paige, 
>  Schwan  v.  Sears,   Hairing.    Ch.    100.    See  §  106. 
44S ;  25  ni.  257.    See  {12.  ^  Turpin  v,  Jefferson,  4  Hen.  &  M. 

•  Titus  V.  Mabee,  25  lU.  257.  483. 

«  Wroe  V,  Clayton,  10  Sim.  185. 

(a)  A  motion  to  dissolve  an  injunction  npon  pleadings  only  should  not  be 
granted,  where  the  answer  denies  all  the  material  allegations  of  the  complaint 
Johnson  v.  'Wide,  Ac.,  22  Cal.  479. 

(h)  It  seems  to  be  irregular  to  grant  an  injunction  until  the  coming  in  of  the  an- 
gwer,  and  then  to  stand  dissolyed,  without  a  rule  fiui.  Ross  v.  Woodrille,  4  Munf. 
824.  The  course  of  practice  on  this  subject  is  thus  described.  Injunction  causes, 
upon  motions  to  dissolve,  are  usually  heard  on  bill  and  answer.  Allegations 
in  the  answer,  not  responsiTe  to  the  bill,  without  proof,  do  not  aflfect  the  injunc- 
tion.    At  a  final  hearing,  the  defendant  need  not  prove  his  allegations  in  avoid- 
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to  dissolve  an  injunction  upon  the  answer  alone,  as  in  case  of 
mere  motion,  rests  in  the  sound  discretion  of  the  court^  (See 
§  15.)  The  court  may,  in  case  of  real  doubt  as  to  the  equity 
of  the  bill,  retain  the  injunction  until  the  final  hearing,  or 
drive  the  defendant  to  a  demurrer.^  An  injunction  may  be 
continued  to  the  hearing,  though  the  equity  of  the  bill  is  fully 
answered  by  the  defendant.  Where  its  dissolution  would 
work  a  greater  injury  than  its  continuance,  the  question  of 
continuance  must  rest  in  discretion,  though  controlled  by 
rules.^  So,  notwithstanding  a  complete  denial  of  the  equity 
of  the  bill,  the  couxt  may,  at  a  hearing  on  the  bill  and  answer, 
retain  the  injunction  in  so  far  as  it  finds  in  the  facts  disclosed 
good  reason  for  so  doing.^ 

§  86.  An  irregularity  in  an  injunction  bill  and  affidavit  is 
not  waived  by  putting  in  an  answer,  where  the  answer  is  not 
relied  on  in  the  motion  to  dissolve.  But  an  insufficiency  in 
the  affidavit  is  error,  and  cannot  be  waived,  nor  amended,  at 
the  hearing  of  the  motion  to  dissolve.'^ 

§  37.  Notwithstanding  the  discretionary  power  on  the  sub- 
ject (see  §§  13,  35)  it  is  the  general  rule,  that  an  injunction 
will  be  dissolved,  at  the  hearing  of  a  motion  to  dissolve  it  on 
bill  and  answer,  if  the  answer  fiiUy,  fairly,  plainly,  distinctly, 
and  positively  denies  the  allegations  in  the  bill,  on  which  the 
injunction  was  granted.^  (a)     And  if  the  bill  is  not  supported 

1  James  v.  Lemly,  2  Ired.  Ch.  278 ;  ^  Perldnfl  v.  Colliiifl,  2  Green,  Ch. 

9  N.  H.  230 ;  2  Geo.  Dec.  15 ;  Swift  v,  482. 

Swift,  13  Geo.  140.    See  §§  15,  39.  •  Mima  v.  MTeaii,  6  Jones,  Eq.  200 ; 

'  McKibbin  v.  Brown,  1  McCart.  13.  Jones  v,  McKenne,  lb.  203 ;  Haxiis  v, 

>  Chetwood  v.  Brittain,  1  Green,  Ch.  Sangston,  4  Md.  Ch.  Deds.  394.    See 

439.  §  41. 

*  Miller  v.  Bates,  35  Ala.  580. 

ance  in  the  first  instance.  The  complainant  mnst  then  establish  his  case,  and 
all  his  aUegations  then  not  proved  are  taken  against  him.  Hutdiins  v.  Hope,  7 
Gill,  119. 

(a)  The  general  rale  is  sometimes  affirmed  hj  statute.  In  Maiyland,  the  Codei, 
art.  16,  §  103,  in  r^g^olating  the  efifeet  of  answers  in  chancery,  excepts  motions  to 
dissolve  an  injunction ;  pcurties  are  therefore  remitted  to  the  ancient  and  well- 
established  rule  in  equitj  practice  and  pleading,  that»  in  a  motion  to  dissolve, 
the  answer,  if  responsive  to  the  bill,  is  evidence  for  the  defendant,  and,  if  the 
material  allegations  are  denied  hj  the  answer,  the  injunction  must  be  dissolved. 
Hubbard  v,  Mobray,  20  Md.  165.    The  rule  mora  especially  applies,  where  the 
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hj  proof.^  Or  where  the  answer  denies  the  equity  charged  in 
the  ML^  (a)  And  a  responsive  answer  must  be  taken  as  trae.^ 
In  SQch  case  the  injunction  cannot  be  sustained  unless  there  be 
some  special  reasons  to  authorize  it.^  Thus  where  the  answer 
denies  the  equities  in  the  bill,  and  there  is  no  replication,  the 
injonction  will  be  dissolved,  unless  the  plaintiff  offers  satis&c- 
toiy  affidavits,  that  he  has  witnesses  to  disprove  the  answer, 
whom  he  can  produce  by  the  next  term,  but  has  not  been  able 
to  procure  since  the  answer.^  So  in  case  of  a  naked  claim  of 
prc^rty  and  for  damages,  denied  by  the  answer ;  the  court  dis* 
solved  the  injunction.^  So  where  a  bill  was  filed  to  ratify  a 
written  agreement,  and  all  the  matters  charged  outside  of  the 
agreement  were  denied  in  the  answer .^  So  where  every  mate- 
rial allegation  of  a  bill  to  stay  waste  is  expressly  and  plainly 
denied  in  the  answer.^  So  where  a  bill  to  enjoin  a  trespass 
upon  real  estate,  together  with  the  answer  responsive  to  the 
bill,  showed  a  lease  in  the  defendant  older  than  the  complain- 
ant's tiUe.^  So  an  injunction  was  granted,  and  a  receiver 
appointed  before  answer,  upon  a  bill  by  a  judgment  creditor, 
who,  after  exhausting  his  remedies  at  law,  was  seeking  to  en- 
force, by  biU  in  equity,  his  judgment  lien  against  personal 
property  covered  by  a  mortgage.  The  only  allegations  of  the 
Un,  anthoriziiig  this  equitable  interference,  were,  that  the 
mortgagor,  the  judgment  debtor,  was  in  possession  of  the  prop- 

^DooUtUe  V.  Jones,  2  Cart.  21.  Eq.  223;  Boring  v.  Rollins,  20  Geo. 

'  Masterton  o.  Baxner,  8  Stockt.  26 ;  623  ;  Miller  v.  Maddox,  21  Geo.  327 ; 

AmstzYmg  v.  Sanford,  7    Biin.   49;  Lively  o.  Bristow,  12  Tex.  60;  Greenin 

Lindsaj  v.  Stheridge,  1  Der.  &  Bat.  v.  Hoey,  1  Stockt.  137 ;  Cowles  v.  Car- 

Oh.  86.  ter,  4  Ired.   £q.   105;  Alexander  v. 

'  ColTin  V.  Warford,  17  Md.433 ;  36  Markham,  25  Geo.  148  ;    Weaver  v. 

HL  226.  Gamer,    28    Geo.    503  ;    Gravely   v. 

*We8t9.  Boose,  14  Geo.  715;  Gard-  Sontherland,  29  Geo.  335;   Clark  v. 

ner  r.  Perkins,  9  Cal.  553 ;  Hemphill  v.  Cleghom,  6  Geo.  220 ;  Perkins  v.  Hol- 

Bnckenville,  Ac,  3  Kelly,  435 ;  dharpe  lowell,  5  Lned.  Eq.  24. 
V.  King,  3  Ired.  Ch.  402 ;   Smith  v.        >  Farrell  v,  M'Kee,  36  HI.  226. 
Httkms,  3  Ired.  Ch.  613 ;  Radclifie  v.       *  Bnmett  v.  Whitesides,  13  Cal.  156. 
AbreM,  3  Ind.  Ch.  556;  Wooden  v.        ^  Edmondson  v.  Jones,  19  Geo.  19. 
Wooden,  2  Green,  Ch.  429;   Moore       "  Wrieht  v.  Grist,  \  Bnsb.  Eq.  203. 
V.  f  errdl,  1  Kelly,  7 ;  Jones  o.  Joyner,       *  Field  v.  Howell,  6  Geo.  423. 
6 Geo. 562;  Gi«eiL  v.  PhilUps,  6  Ired. 

facts  set  finih  in  die  complaint  are  improbable  in  themselves,  and  affidavits  are 
fled  in  support  of  the  answer,  and  there  are  no  connter  affidavits.  Schoeffler  v, 
Sdiwarting,  17  Wis.  30. 

(a)  One  who  relies  npon  any  other  grounds  must,  in  his  notice,  specify  them. 
Brown  V.  Winans,  3  Stockt  267. 


106  THE  LAW  OF  INJUNCTIONS.  [CH.   IH. 

erty,  selling  and  converting  the  same  to  his  own  use,  that  he 
was  insolvent,  and  that  the  complainant  was  thereby  in  danger 
of  losing  his  debt.  These  charges  were  denied  by  the  answer, 
but  the  court  below,  without  proof  on  either  side,  reiused  to 
dissolve  the  injunction,  and  discharge  the  receiver.*  Upon  ap- 
peal, it  was  held,  that  the  injunction  should  have  been  dis- 
solved, and  the  receiver  discharged.^  So  a  bill  alleged  that  a 
certificate  for  a  preemption  claim  was  obtained  by  false  swear- 
ing. The  purchaser  and  grantee  under  the  certifidate  an- 
swered, that  he  purchased  for  value  and  without  knowledge 
of  the  alleged  perjury.  Held,  that  an  injunction,  to  restndn 
such  purchaser  from  taking  possession  und^  a  recovery  in 
ejectment  founded  on  his  grant,  must  be  dissolved.'  So  where 
the  complainant  admitted  that  his  only  means  of  establishing  his 
case  was  by  a  discovery  &om  the  defendant,  who  answered 
and  denied  all  equity.^  So  where  an  injunction  has  been 
granted  against  the  assignee  of  a  bond,  at  the  instance  of  the 
surety,  to  restrain  collection  of  the  bond  out  of  the  property 
of  the  surety,  on  the  ground  that  the  creditor  has  given  time 
to  the  obligor  without  consent  of  the  surety ;  and  it  appears 
that  the  assignment  was  not  made  in  the  presence  of  the 
assignee,  or  by  her  immediate  action,  but  through  the  inter- 
vention of  her  son  and  agent;  and  the  bill  merely  alleges  that 
the  complainant  believes  and  charges  that  notice  of  the  ex- 
istence of  the  suretyship  was  conununicated  to  the  agent  at 
the  time  of  the  assignment :  the  denial  by  the  defendant  of 
all  knowledge,  information,  or  belief  that  such  notice  was  com- 
municated to  her  agent,  the  agent  being  dead,  is  a  sufficient 
denial  of  the  equity  of  the  bill  to  entitle  the  defendant  to  a 
dissolution  of  the  injunction.^  So  an  injunction,  to  restrun 
the  enforcement  of  a  judgment  upon  a  note  in  fieivor  of  an 
assignee,  was  granted,  upon  a  bill  alleging  that  the  note  had 
been  paid  an^  agreed  to  be  surrendered,  and  that  neverthe- 
less it  had  been  assigned  to  the  judgment  plaintiflP,  who  had 
full  knowledge  of  the  equity  of  the  complainant.  From  the 
answer  it  appeared  that  a  new  agreement  was  in  the  hands 
of  the  plaintiff,  which  was  to  stand  in  lieu  of  the  note,  unless 

1  Furlong  o.  Edwards,  3  Md.  99.  >  Fowler  v.  Roe,  8  Stockt  367. 

*  Eyans  v.  Lovengood,  1  Jones,  Eq.        *  Eaighn  v.  Fidler,  I  McCart.  419. 
298. 
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the  maker  coald  obtain  it  firom  the  assignee  and  surrender 
it,  which  lie  conld  not  -  do.  Held,  that  die  injunction  must 
be  dissolved.^  So  a  complainant  alleged  that  he  was  the 
owner  of  four  sbares  in  an  estate  represented  by  the  respondent, 
administrator  de  honU  non;  that  he  became  the  purchaser  of 
the  property  belonging  to  the  estate,  for  which  he  gave  his 
notes,  with  an  understanding  with  the  then  executrix,  that 
thej  should  be  paid  by  allowing  his  shares ;  that  suit  had  been 
instituted  against  him  upon  the  notes,  and  was  proceeding  to 
judgment ;  and  prayed  that  the  judgment  might  be  enjoined 
and  the  agreement  enforced.  Held,  upon  the  coming  in  of 
the  answer  distinctly  denying  that  the  estate  owed  the  com- 
plainant anything,  and  stating  that  the  four  shares  claimed  had 
been  paid  him,  the  injunction  was  properly  dissolved.^ 

§  88.  The  distinction  is  made,  that,  where  a  motion  to  dis- 
solve an  injunction  is  submitted  on  bill  and  answer,  and  the 
biQ  contains  equily  on  its  &ce,  the  material  allegations  of 
which  are  denied  by  the  answer;  the  injunction  should  be 
dissolved,  and,  if  desired,  the  cause  should  be  set  for  hearinc; 
on  bill,  answer,  and  proofs;  otherwise,  at  once  dismissed 
But  where  the  bill  does  not  contain  sufficient  equity  on  its 
&ce  to  authorize  relief^  the  injunction  may  be  dissolved,  and 
the  bin  dismissed,  without  consulting  the  complainant.^ 

§  89.  But,  as  already  suggested,  where  the  answer  to  a  bill 
fcff  an  injunction  does  not  respond  to  a  material  allegation,  the 
court  ywiH  not  dissolve  the  injunction  on  the  coming  in  of  the 
answer,  but  will  order  it  to  be  continued  to  the  hearing.^ 
(See  §§  35,  55.)  So  where  the  gravamen  of  a  bill  is  not  fully 
answered,  and  the  answer  is  otherwise  vague,  general,  and 
indefinite,  an  injunction  will  not  be  dissolved.^  So  where  the 
denial  consists  of  matter  of  opinion  only.^  And  the  further 
general  rule,  to  which  we  have  already  adverted,  is  laid  down, 
that,  where  the  answer  has  denied  the  equity  of  a  bill,  a  dis- 

^  Woodfin  V.  Johnston,  1  Jones,  Eq.        *  Rich  v.  Thomas,  4  Jones,  Eq.  71. 
817.  ^Hom  V.  Thomas,  19  Geo.    270; 

'  Ford  V.  Tbon,  8  Geo.  466.  Pledger  v,  M'Canley,  25  Geo.  46. 

'  WDliams.v.  Berry,  3  Stew.  &  Fort  •    *  Callawaj  v.  Jones,  19  Geo.  277. 
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solution  does  not  necessarily  follow,  but  rests  in  the  discretion 
of  the  court.^  So  where  a  strong  presumption  appears  in  the 
bill,  tiiat  the  complainant  may  be  entitied  to  relief  npon  the 
final  hearing,  and  in  the  mean  time  might  sa£kr  irremediable 
injuiy,  the  court  will  not  dissolve  an  injunction,  although  the 
general  equities  of  the  bill  are  denied  in  the  answer.^  Though 
the  case  must  show  at  least  a  strong  probability  that  the  ends 
of  justice  win  be  best  answered  by  a  continuance  of  die  in* 
junction.  That  such  continuance  will  ruin  tiie  defendant's 
business  is  a  point  for  consideration.'  The  case  should  be  one, 
where  a  dissolution  would  deprive  the  complainant  of  all  relief, 
if  he  should  finally  succeed,  or  subject  him  to  nome  peculiar 
hardships,  while  its  continuance  could  be  only  a  temporary  in- 
convenience to  tiie  otiier  party ,^  So,  upon  tiie  hearing  of  the 
answer,  if  the  statements  are  such  as  to  leave  in  tiie  mind  of 
the  court  a  reasonable  doubt  whether  the  plaintiff ^s  equity  is 
sufficientiy  answered,  the  injunction  will  not  be  dissolved,  but 
will  be  continued  to  the  hearing.'^  In  a  leading  case  it  is  re- 
marked :  ^^  It  is  true  that  it  was  said  by  Lord  Eldon  in  Clap- 
ham  V.  White  (8  Yes.  R.  86,  87)  that, '  If  the  answer  denies 
all  tiie  circumstances  upon  which  the  equity  is  founded,  the 
universal  practice,  as  to  the  purpose  of  dissolving  or  not  reviv* 
ing  the  injunction,  is,  to  give  credit  to  the  answer ;  and  that  is 
carried  so  far  that,  except  in  the  few  excepted  cases,  tiiough  five 
hundred  affidavits  were  filed,  not  only  by  the  plaintiff  but  his 
many  witnesses,  not  one  could  be  read  as  to  this  purpose. '  This 
is  strong  language,  but  many  qualifications  must  be  engrafted 
on  it,  as  will  be  manifest  firom  the  learned  chancellor's  own 
decision  in  Peacock  v.  Peacock  (16  Ves.  R,  49),  and  Norway 
V.  Rowe  (19  Yes.  R«  144),  and  indeed  as  his  own  exceptive 
words  clearly  import."  ^  In  breaking  the  general  rule,  the 
court  will  take  into  consideration  the  consequences  to  fi^Uow 
upon  the  dissolution,  and  the  conduct  of  the  complainant  in 
prosecuting  his  suit.^  Where  a  special  injunction  is  granted 
on  the  allegation  by  tiie  plaintiff  that  irreparable  injury  to  him 

I  Cratchfleld   v.   Danillj,  16    Geo.  ^  Monroe  v,  Mdntjre,  6  Ired.  Eq. 

482;   Nedfion  v.  Bobinson,  1    Hemp.  65. 

464.  *  Per  Stoiy,  J.,  Poor  v.  Carleton,  S 

>  Linton  v.  Denhazn,  6  Florida,  533.  Snmn.  75. 

*  FuTman  v.  Clark,  3  Stockt.  135.  ^  Greenin  v.  Hoey,  1  Stockt  137. 

*  Scott  p.  Ames,  3  Stockt  261. 
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will  result  from  the  contemplated  act  of  the  defendant,  and 
the  defendant  in  his  answer,  sworn  to,  denies  that  such  injury 
will  result,  the  court  will  not  dissolve  the  injunction,  but  con- 
tinue it  to  the  hearing.^  In  illustration  of  these  rules,  where 
the  prayer  of  the  bill  was  for  an  injunction  to  restrain  a  suit. 
at  law,  in  which  the  defendant  in  equity  sought  to  recover  of 
the  plaintiff  the  value  of  work  performed  by  the  latter,  and 
the  biU  alleged  that  this  work  was  performed  for  the  benefit 
of  a  partnership  existing  between  the  parties,  and  ought  to  be 
taken  into  the  partnership  account,  and  the  answer  denied  all 
the  equity  of  the  bill ;  the  court  held  that  there  was  nothing 
in  the  circumstances  of  this  case  to  take  it  out  of  the  general 
rule,  and  that  the  only  effect  of  dissolving  the  injunction 
would  be  to  permit  the  question  to  be  tried  in  regular  course 
in  a  suit  at  law.^  And,  in  general,  if  in  the  answer  the 
hds  on  which  the  complainant  grounds  his  equity  are  posi- 
tively denied,  or  the  truth  of  them  is  greatly  impaired  by  the 
£M:ts  and  circumstances  stated  in  the  answer,  and  the  de- 
fendant swears  that  he  has  no  knowledge  of  the  truth  of  the 
complainant's  allegations,  and  that  he  disbelieves  them ;  if 
from  the  fiicts  and  circumstances  so  set  forth  and  sworn  to  the 
complainant's  equity  is  rendered  doubtful,  the  court  will  dis- 
solve the  injunction.^ 

§  40.  The  question,  as  to  dissolving  an  injunction  upon  the 
answer,  sometimes  depends  in  part  upon  accompanying  evi- 
dence offered  by  one  or  both  of  the  parties.  Where  an  injunc- 
tion is  granted,  and  the  answer  denies  all  the  material  allega- 
tions of  the  bill,  which  are  supported  only  by  several  ex  parte 
affidavits ;  the  injunction  must  be  dissolved ;  —  no  weight  will 
be  given  to  such  affidavits.^  (a)    (See  §  69.)    But  a  motion  to 

^  Troy  9.  Norment,  2  Jones,  Eq.  818.  '  McFarland  v,  McDowell,  1  Car.  L. 

>  Hollister  v,  Barkley,  9  N.  H.  230;  B.  110. 

Comwiae  v.  Bom^gum,  2  Geo.  Becis.  *  'Withers  v.  "Dickey,  1  Stew.  190. 
15. 

(a)  In  Maryland,  where  the  material  allegations  of  a  bill  are  denied  by  the 
answer,  the  motion  to  dissolve  must  prevail,  unless  the  hill  can  be  supported  by 
testimony  taken  under  the  act  of  1835,  c.  380,  §  8.  Washington,  &c.  v.  Green, 
1  Maryland  Ch.  Deds.  97.  The  role,  that  an  application  to  dissolve  a  prelimi- 
nazy  injunction  before  answer  requires  an  affidavit  in  answer  to  those  upon 
the  injunction  was  founded,  is  a  rule  of  practice  for  the  rdief  of  the 
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dissolve  an  injunction  cannot  be  sustained  merely  upon  affi- 
davits, when  the  answer  does  not  sufficientlj  deny  the  equity 
of  the  bill.^  And  an  injunction  granted  on  notice,  and  after 
hearing  upon  affidavits  on  both  sides,  and  especially  upon  the 
affidavits  of  the  defendants  themselves,  going  to  the  merits,  will 
not  be  dissolved  on  the  answer  of  the  defendants.^  In  cases 
of  the  conunon  injunction,  issued  for  not  answering  at  the 
prescribed  time,  it  is  of  course  to  dissolve  the  injunction,  if  the 
answer  denies  the  v^hole  merits ;  and  the  plaintiff  will  not  be 
permitted  to  read  affidavits  contradicting  the  answer,  upon  the 
motion  to  dissolve.^ 

§  41.  The  frequent,  and  perhaps  general  language  of  the 
cases  upon  this  subject,  speaks  of  the  equity  of  the  btU.^  As 
already  suggested,  an  injunction  will  not  be  dissolved  as  of 
course,  though  the  equity  of  the  bill  is  denied  by  the  answer. 
If  by  such  dissolution  the  complainant  is  likely  to  be  deprived 
of  all  the  benefits  of  the  suit,  it  will  not  be  dissolved.^ 

§  42.  Nor,  in  general,  in  case  of  irreparable  mischief,^  or 
where  firaud  is  the  gravamen  of  the  bill  set  up  J 

§  43.  And  it  remains  to  be  more  fully  explained,  that  an 
injunction  will  not  be  dissolved,  when  the  answer  does  not 
deny  clearly,  explicitly,  positively,  and  satis&ctorily  the  equity 
of  the  bill.^  More  especially,  where  an  answer  did  not  deny 
the  allegation  in  the  bill,  and  there  seemed  to  be  some  equity 
in  the  complainant's  claim  to  have  the  fund  in  litigation 
applied  as  prayed  for,  which  claim  might  be  enforced  at  the 

hearing,  an  injunction  was  retained  by  the  court  until  the 

« 

^  Bonldin  V.  Baltimore,  15  Md.  18.  *  Poor    v.  Carleton,  8    Sanm.  70; 

'  Sinnickson   v,  Johnson,  2  Green,  ComwiBe  v.  Bonrgum,  2  Geo.  Deda. 

Ch.  374.  15. 

'  Poor  V.  Carleton,  3  Sumn.  70.  "^  Dent  o.  Snmmerlin,  12  Geo.  5. 

*  See  Anderson  v.  Beed,  11   Iowa,  '  Thomas  o.  Horn,  24  Geo.  431 ;  1 

177 ;  Stevens  v.  Myers,  ib.  183 ;  Dorsey  Md.  Ch.  Dec  127  ;  Atty.,  &c.  v.  Oak- 

V.  Hagerstown,  &c.,  17  Md.  408.  land,  &c,  Walk.  Ch.  90 ;    Schermer- 

^  Attorney,    &c.    v.    Oakland,    &c.,  horn  v,  Merrill,  1  Barb.  511 ;  Thomp- 

Walk.  Ch.  90.    See  §  37.  son  v.  Adams,  2  Cart.  151. 

court,  and  not  for  the  protection  of  the  complainant,  and  does  not  apply,  unless 
the  allegations  of  the  bill  and  the  plaintJiT's  special  affidayit  are  disputed. 
Kneedier  c.  Lane,  3  Grant,  523. 
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hearing.^  So  an  answer  founded  npon  hearsay  is  not  suffi- 
cient to  remove  the  complainant's  equity,  though,  resting  upon 
the  information  derived  from  others,  it  denies  the  facts  out  of 
which  that  equity  arose.  Credit  can  only  be  given  to  the 
answer,  in  so  far  as  it  speaks  of  responsive  matters,  within  the 
personal  knowledge  of  the  defendant ;  and  unless,  so  speaking, 
the  equity  of  the  bill  is  sworn  away,  the  injunction  cannot  be 
dissolved.'  Nor  if  an  answer  does  not  deny  the  averments  in 
which  the  equity  of  the  bill  consists,  but  only  states,  ^^  that 
respondent  does  not  believe,  and  cannot  admit,  that  the  said 
attorney  made  any  such  arrangement  or  contract  as  set 
forth  in  the  bill."  *  Nor  where  the  equity  of  the  bill  is  not 
chaiged  to  be  within  the  knowledge  of  the  defendant,  and  he 
merely  denies  all  knowledge  and  belief  of  the  facts  alleged.^ 
Thus  the  answer  of  an  executor,  that  he  wa^  not  privy  to  the 
fraud  charged  against  his  testator,  and  that  he  disbeheved  the 
fiicts  aUeged,  from  his  confidence  in  his  integrity,  is  not  suffi- 
cient to  dissolve  an  injunction  to  restrain  proceedings  at  law 
in  fiivor  of  the  estate.^  So,  while  any  material  allegation  of 
an  injunction  bill  remains  unanswered,  the  equity  is  not  all 
sworn  off,  and  the  injunction  will  not  be  dissolved ;  ^  and  the 
allegations  not  denied  are  taken  to  be  true.^  The  distinction 
is  made,  that,  if  the  allegations  be  weakly  made  in  the  bill,  as 
npon  belief  merely,  and  strongly  denied  in  the  answer,  the 
injunction  should  be  dissolved."  But  in  order  to  warrant  a 
dissolution,  it  is  necessary  that  the  answer  should  deny  any 
material  allegations,  with  the  same  clearness  and  certainty  as 
they  are  charged.^  It  must  appear  that  the  answer  fully 
meets  the  plaintiff's  equity.  It  must  not  be*deficient  in  frank- 
ness, candor,  or  precision,  nor  must  it  be  illusory .^^ 

§  44.  And  the  answer  can  be  regarded  only  so  far  as  it  is 

1  Clark  V,  Martin,  4  Edw.  Ch.  424.  ers',  &c.  v.  Rn9e,Ib.  S9I ;  Lawrence  v. 

s  Doab  V.  Barnes,  1  Md.  Ch.  Dec  Philpot,  lb.  585. 

127.    8ce  §  52.  ?  Cronise  v,  Clark,  4  Md.  Ch.  Decis. 

*  Kent  p.  Bicarda,  3  Md.  Ch.  Dec  403. 

592.  >  Williams  9.  Garrison,  29  Geo.  503. 

*  Coflee  V,  Newsom,  8  Geo.  444.  See       '  Bnckner  v.  Bieme,  9  S.  &  M.  304. 
I  52.  1^  Little  V.  Marsh,  2  Ired.  £q.  18; 

»  n>.  Mitter  v.  Washburn,  3  Ired.  Eq.  161 ; 

'  Jackson   v,  Jones,    25    Geo.    93 ;    Deaver  v,  EUer,  7  Ired.  Eq.  24. 
Woolen  V.  Smith,  27  Geo.  216 ;  Farm- 


112  THE  LAW  OF  INJUNCTIONS.  [CH.   IIL 

reyxmnve  to  the  biU.^  So  an  injunction  should  not  be  dis- 
solved if  the  answer  is  light,  evasive,  or  uncertain,  or  if  the 
case  made  by  it  does  not  show  clearly  that  the  complainant  is 
not  entitled  to  relief.^  And  the  facts  stated  in  the  answer  are 
alone  to  be  taken  as  true,  and  not  the  arguments  and  infer- 
ences made  and  drawn  by  the  defendant  on  and  from  these 
&cts.^  Thus,  where  the  bill  alleged  that  the  notes  sought  to 
be  enjoined  were  given  in  consideration  that  the  defendants 
would  procure  an<l  make  to  the  pluntiff  a  fee-simple  title  to 
a  tract  of  land,  in  which  they  then  had  only  an  estate  pur 
autre  vie,  which  they  denied,  and  that,  in  fiict,  they  were 
unable  to  procure  and  make  such  title,  and  the  plaintiff^s 
allegation  was  corroborated  by  the  terms  of  a  deed,  which 
they  did  make;  and  the  defendants  answered  evasively,  in- 
sisting upon  an  unequal  and  improbable  version  of  the  trans- 
action: the  court  ordered  the  injunction  to  be  continued  to 
the  hearing.^  So  where  an  injunction  issues  to  restrain  suits 
at  law  upon  a  deed  alleged  in  the  bill  to  be  fraudulent,  and 
the  answer  avers  that  the  defendant  has  no  knowledge  of  the 
fraud,  and  disbelieves  the  existence  of  it.^ 

§  45.  It  is  more  especially  held,  that,  on  a  charge  involving 
Jraud,  either  actual  or  constructiye,  especially  where  direct 
interrogatories  are  put  in  relation  to  particular  fiu;ts,  the  court 
cannot  be  satisfied  with  a  general  answer,  or  one  in  any  way 
evasive,  as  a  ground  for  dissolving  an  injunction.®  Thus  an 
injunction  issued  on  a  bill  to  stay  proceedings  in  an  ejectment, 
charging  fraud  in  the  deeds  on  which  the  defendants*  title 
rests,  will  not  be  dissolved  on  the  coming  in  of  the  answer, 
unless  the  answer  be  full  and  satisfactory  upon  the  merits. 
Stating  the  ignorance  of  the  defendants  of  any  fraud,  that 
they  believe  their  title  to  be  good,  and  that  they  are  band  fide 
purchasers,  is  not  sufBcientJ  So  the  answer  of  a  defendant, 
who  knows  nothing  concerning  the  transaction  charged  in  the 


1  Allen  V.  Pearce,  6  Jones,  Eq.  S09 ;  ^  Apthorpe  v.  Comstock,  Hopk.  143; 

Bembert  v.  Brown,  17  Ala.  667.  S.  C.  8  Cow.  386. 

«  lb.  «  Scull  V.  Reeyes,  2  Green,  Ch.  84. 

*  Chase  v.  Manhardt,  1  Bland,  333.  ?  Roberts  o.  Anderson,  S  John.  Ch. 

*  Jones   V.  Edwards,  4  Jones,  Eq.  203. 
257. 
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bin  as  firaudulent,  denying  the  fraud,  is  not  sucli  a  denial  as 
win  anthorize  the  dissolution  of  an  injunction.^ 

§  46.  To  entitle  the  defendant  to  a  dissolution,  an  answer  to 
the  several  charges  of  the  hiM^teraUtfj  is  not  sufiScient ;  it  must 
tnverse  the  mbitanee  of  the  charges.^  A  mere  formal  or  tech- 
nical denial  is  not,  as  of  course,  sufiScient.^  (a)  Where  the 
equity  of  a  bill  is  denied  in  terms,  but  at  the  same  time  circum- 
stances are  shown  which  raise  strong  equities  for  the  complain- 
ant, it  lies  in  the  option  of  the  court  to  dissolve  or  continue  an 
]ii|m)ction>  So  the  denial,  on  the  other  hand,  must  be  specific. 
Thus  where  a  judgment  on  a  covenant  to  pay  certain  costs 
was  enjoined,  the  complainant  alleging  that  no  costs  had  been 
incurred ;  held,  an  answer,  alleging  that  the  defendant  had 
expended  large  sums  of  money,  hut  not  particularizing  them, 
was  insufficient  to  dissolve  the  injunction.^  But  where  the 
subject-matter  of  an  injunction  was  certain  actions  between 
the  parties  for  shmder  and  false  imprisonment,  and  the  biU 
alleged  insolvency  of  the  defendant ;  and  the  defendant  an- 
swered, admitting  pendency  of  the  suits,  but  denying,  gener- 
ally, that  he  was  guilty  of  the  charges  therein,  also  denying  his 
insolvency,  and  alleging  an  assignment  of  one  half  of  his  judg- 
ment before  the  injunction  bill  was  filed :  on  exception  to  the 
answer,  held,  a  denial  of  the  particular  &cts  alleged  was  not 
necessary,  but  a  general  denial,  that  the  defendant  was  not 
goflty,  was  sufficient.^ 

§  47.  A  filed  a  hill  in  chancery,  to  enjoin  a  judgment  at 
law  in  fiivor  of  B,  on  the  ground  of  newly  discovered  evi- 
dence. The  biU  stated,  that  A  could  fully  prove  the  payment 
of  the  debt  on  which  the  judgment  was  founded,  by  several 

^Waid  V.  Van  Bokkden,  1  Paige,  Carter  v,  Bennett^Ib.  214;  Lmton  o. 

100.  Denham,Ib.  533. 

'  ETerlr  v.  Bioe,  3  Green,  Ch.  558.  '  Toolej  v.  Jasper,  2  Hay.  383. 

*  Homer  V.  Jobs,  2  Bead.  19;  Brown  ®  Parkinson  v.  Trousdale,  3  Scam. 

•.Fiiner,n>.27l.  867. 

«  Allen  V.  Hawlej,  6  Florida,  142; 

(a)  Where  an  injunction  against  breaking  ground  for  a  railroad  ooyered  a  few 
iwc  each  ade  of  the  plaintiff's  land ;  held,  as  the  soil  might  otherwise  have 
cnmibled  from  too  near  an  excavation,  and  the  error  was  not  material,  the  in- 
jmetion  sbooM  not  be  dissolred  for  this  canse.    People  v.  Law,  34  Barb.  494. 
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witnesses,  whose  names  were  inserted  in  the  bill,  which  was 
verified  by  positive  affidavit,  and  the  injunction  was  granted. 
B  stated  in  his  answer,  that  A  filed  an  affidavit,  for  the  con- 
tinuance of  the  suit  at  law,  on  account  of  the  absence  of  two 
of  his  witnesses  (other  than  tlyse  named  in  the  bill),  and 
denied  the  diligence  set  forth,  as  the  evidence  of  said  two 
witnesses  was  not  brought  before  the  court,  though  B  offered 
to  take  their  testimony,  without  notice.  B,  on  the  bill  and 
answer,  moved  the  court  to  dissolve  the  injunction,  and  dis- 
miss the  bill,  which  was  done.  Held,  that  the  word  ^^as," 
in  B's  denial,  was  a  qualified  one,  and  did  not  authorize  the 
motion  to  dissolve.^  So  an  injunction  to  restrain  a  trespass  to 
land  will  not  be  dissolved,  where  the  answer  merely  questions 
the  title  of  the  complainant.'  So  where  husband  and  wife, 
claiming  under  a  marriage  settlement,  joined  with  the  trustee 
in  a  bill  of  injunction,  to  restrain  creditors  of  the  husband 
from  selling  property  conveyed  by  the  marriage  settlement, 
which,  on  its  &ce,  and  by  the  oaths  of  the  complainants,  in- 
cluding the  trustee,  who  did  not  appear  to  have  any  interest 
in  the  property,  appeared  to  have  been  executed  before  the 
marriage,  and  was  recorded  on  the  adaiowledgment  of  the 
parties  without  having  been  attested ;  and  the  defendants  in 
their  answer  did  not  allege  that  the  deed  was  ante-dated,  but 
only  that  it  was  acknowledged  after  the  marriage :  held,  the 
injunction  ought  not  to  be  dissolved.^ 

§  48.  If  the  whole  equity  of  the  bill  is  denied,  the  injunc- 
tion may  be  dissolved,  though  the  answer  contain  other  matters 
which  are  scandalous  or  impertinent.^ 

§  49.  An  injunction  granted  upon  a  mere  biU  of  dUeavery^ 
in  aid  of  a  defence  at  law,  will  be  dissolved  of  course  as  soon 
as  the  answer  is  perfected,  whether  the  charges  in  the  bill  are 
admitted  or  denied.'^ 

§  50.  On  a  motion  to  dissolve  an  injunction,  before  the  plwi- 
tiff  has  had  an  opportunity  to  examine  his  witness,  every  alle- 

1  Thompson  v.  Adams,  2  Cart  151.         *  laTiiigstoa  «.  liTinffston,  4  Paife. 

«  Moore  v.  Ferrell,  1  KcUy,  7.  111. 

•  Scott  V.  Loraine,  6  Monf.  117.  *  King  v.  Clark,  3  Paige,  76. 
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gation  positively  sworn  to  in  the  bill,  which  is  not  substantially 
denied  in  the  answer  upon  the  defendant's  own  knowledge, 
must  be  taken  as  tme.^  So,  if  the  answer  neither  admits  nor 
denies  the  allegations  of  the  bill,  they  are  to  be  taken  as  true;^ 
if  the  defenduit  might  have  answered  directly.^ 

§  51.  Where  the  answer  admits  that  there  remains  a  dis- 
pute between  the  parties,  the  injunction  will  be  continued 
until  the  final  hearing.^  So  where  an  injunction  had  been 
obtained  against  a  trustee,  forbidding  him  to  sell  slaves,  which 
were  part  of  the  trust  fund,  on  the  allegation  that  the  purposes 
of  the  trust  had  been  fulfilled ;  and  on  the  coming  in  of  the 
answer  it  was  left  doubtful  whether  the  allegation  was  true.^ 
So  the  answer  to  a  bill  for  specific  performance  and  to  enjoin 
a  trespass  admitted  the  trespass,  and,  in  words,  denied  the 
agreement  set  out  in  the  bill.  It  admitted,  however,  the 
facts,  in  part,  which  made  up  the  agreement,  and  the  facts, 
in  part,  which  showed  that  it  was  entered  into.  Upon  a 
motion  to  dissolve  upon  the  coming  in  of  the  answer,  it  was 
held  that  enough  was  admitted  to  retain  the  injunction.®  But 
an  injunction  upon  executions,  obtained  upon  notes  given  for 
the  consideration  of  a  contract  charged  in  the  bill  of  the  com- 
plainants to  be  by  fraud  or  mistake  for  too  large  a  sum,  cannot 
be  sustained,  if  the  answer,  denying  fraud,  admits  the  mistake, 
and  avers  that  the  overcharge  has  been  credited  upon  the  ex- 
ecutions.^ 

§  52.  As  has  been  already  intimated,  an  injunction  granted 
upon  a  bill  which  contains  equity  on  its  face  and  is  positively 
sworn  to  by  the  plaintiff,  as  being  based  on  matters  within 
his  own  knowledge,  will  not  be  dissolved  upon  a  denial  by 
the  defendant  on  his  irtfannation  and  belisfy  such  matters  not 
being  within  his  personal  knowledge.^    Especially  if  the  dis- 

1  Grimstone  v.  Carter,  3  Paige,  421.         >  The  Jnstioes,  &c.  v.  The  Griffin,  &c., 

*  Toong  p.  Gmndy,  6  Cranch,  51 ;    11  Geo.  246. 

3  Ired.  Ch.  153 ;  Randolph  v.  Randolph,      J  Rodahan  v.  Driver,  23  Geo.  352. 
6  Rand.  194 ;  Wilson  v.  Hendricks,  1       '^  Norton  v.  Woods,  5  Paige,  249 ; 

Jones,  Eq.  295.  Ererlj  v.  Rice,  3  Green,   Cn.    553 ; 

*  Parks  V.  Spargm,  3  Ired.  Ch.  153.  Nelson  r.  Robinson,  1  Hemp.  464.  See 
«  Chase  v.  Manhardt,  1  Bland,  333.  §  43. 

*  McNeel^  p.  Steele,  1  Bnsb.  £q.  240. 
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solution  might  work  irremediable  mischief.^  Thus  the  denial 
of  facts  positively  charged,  and  constitnting  a  strong  equity, 
by  an  executor,  who  answers  on  information  and  belief  only, 
and  whose  representative  character  in  most  cases  shows  that  he 
can  have  no  knowledge,  will  not  entitle  him  to  a  dissolution.^ 
Nor  a  mere  denial,  in  an  answer  by  an  administrator,  of  his 
personal  knowledge  of  a  transaction  between  his  intestate  and 
a  complainant.^  So  where  to  a  bill  for  an  injunction,  which  did 
not  charge  that  the  matters  stated  in  the  bill  were  within  the 
knowledge  of  the  defendant,  the  defendant  answered,  denying 
all  knowledge  or  belief  as  to  the  principal  facts  stated ;  held, 
the  injunction  could  not  be  discharged.*  And  where  a  bill  for 
an  injunction  is  not  properly  verified  by  affidavits,  and  its  alle- 
gations are  denied  by  the  answer  on  information  and  belief 
only ;  the  injunction  should  not  be  unconditionally  dissolved^ 
but  the  chancellor  should  direct  that  the  complainant,  or  some 
one  acquainted  with  the  &cts,  verify  the  bill  within  a  reason- 
able time,  and  in  default  thereof  that  the  ii\junction  be  dis- 
solved.* 

§  53.  There  are,  however,  exceptions  to  this  general  rule. 
Thus,  contrary  to  the  cases  already  cited,  an  answer  by  an 
executor  or  administrator,  stating  fects  "as  he  is  informed' and 
verily  believes,"  is  held  sufficient  for  a  dissolution.^  So  where 
an  administrator  answers,  that  he  is  ignorant  of  the  facts 
charfired,  but  has  understood  and  believes  that  they  are  alto- 
gethfr  different,  and  his  answer  is  confirmed  by  several  state- 
ments  in  the  bill.^  So  on  a  bill  brought  by  A,  for  specific  per- 
formance of  an  alleged  agreement  by  B  for  a  sale  of  land  to 
A,  an  injunction  was  issued  to  restrain  C,  a  subsequent  pur- 
chaser, firom  proceeding  in  an  action  to  recover  possession 
from  A.  The  answer  of  B  denied  such  a^nreement,  and  the 
answer  of  C  denied  any  knowledge,  inf^tion,  or  belief 
thereof.  The  injunction  was  dissolved.®  So  where  the  alle- 
gations of  the  bill  are  made  upon  information  and  belief,  an 

1  Holmes  v.  George,  24  Geo.  636.  *  Calhoun  v.  Coeens,  3  Ala.  498. 

<  Powell  V.  Brown,  22  Geo.  275.  «  Coale  v.  Chase,  1  Bland,  136. 

*  Williams  v.  Stevens,  1  Halst  Ch.        ^  Clayton  v.  L^le,  2  Jones,  Eq.  188. 
119.  '  Rockwell  v,  Lawrence,  1  Halst.  C^. 

*  Rodgers  r.  Hodgers,  1  Paige,  426.  20. 
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injimction  granted  thereon  will  be  dissolved,  if  they  are  de- 
nied by  the  answer  in  the  same  manner ;  especially  if  it  does 
not  appear  that  the  complainant  enjoyed  superior  means  of 
acquiring  information.^ 

§  54.  It  is  not  error  to  refose  to  dissolve  an  injunction, 
when  the  insolvency  of  a  party,  on  which  the  equity  of  the 
case  largely  depends,  is  charged  positively  upon  knowledge 
and  belief  in  the  bill,  and  positively  denied  in  die  answer.^  * 

§  55.  In  conformity  with  the  rule  ah^ady  referred  to,  that, 
upon  a  motion  to  dissolve,  the  defendant  can  rely  only  upon 
00  much  of  the  answer  as  is  responnve  to  the  hill  (see  §  89)  ; 
an  injunction  will  not  be  dissolved,  except  in  special  cases,  on 
an  answer  admitting  the  equity  of  the  bill,  and  setting  up 
new  matter  as  a  defence ;  ^  if  denied  by  a  reply ;  ^  and  untQ 
sustained  by  proof.^  Nor  where  the  equity  of  the  bill  is  ad- 
mitted or  not  denied,  but  a  new  equity  is  introduced  to  rebut 
it.*  Matter  in  avoidance  is  not  evidence  on  a  motion  to  dis- 
solve an  injunction  on  bill  and  answer.^  Though  the  answer 
sets  up  a  complete  defence  to  the  bill,  but  fails  to  deny  the 
allegations  on  which  the  injunction  was  granted.^  If  replied 
to,  the  defendant  in  the  trial  is  as  much  bound  to  establish  the 
aU^ations,  so  made,  by  independent  testimony,  as  the  com- 
plainant is  to  sustain  his  bill.^ 

§  56.  The  statute  of  limitations  set  up  in  an  answer  is  not 
sufficient  ground  for  dissolving  the  injunction.^^  Nor  the  plea 
of  limitations,  though  insisted  upon  in  the  answer.^ 

I  Hogan  9.  Branch,  &c,  10  Ala.  485.  Hntehins  t;.  Hope,  12  Gill  &  J.  244 ;  3 

'  Powell  9.  Brown,  22  Geo.  275.  Blond,  125 ;   Yong«  v.  McCormick,  6 

>  State  V.  Northern,  ftc.,  18  Md.  193;  Flori.  368 ;  "Wilson  v,  Maoe,  2  Jones, 

Atty.,  kc  9.  Oakland,  &c.  Walk.  Ch.  £q.  5 ;  Strong  v.  Meniies,  6  Ired.  £q. 

90 ;  Wilson  9.  Mace,  2  Jones,  £q.  5 ;  544 ;  Cornelius  9.  Post,  1  Stockt.  196 ; 

DniTT  9.  Roberts,  2  Md.  Ch.  Dec.  157 ;  M'Namara  9.  Irwin,  2  Dev.  &  Bat  Ch. 

Moms,  &C.  9.  Jersey  &c.,  1    Beasl.  13;  Eems  9.  Chambers,  3  Ired.  Ch. 

227 ;  Green  9.  Pallas,  lb.  267 ;  Wooten  576. 

r.  Smith,  27   Geo.  216 ;  Comelins  9.  "^  Perridaj  9.  Selcer,  1  Freem.  Ch. 

Post,  1  Stockt.  169 ;  M'Namara  9.  Ir-  258 ;  Hntehins  9.  Hope,  12  GiU  &  J. 

win,  2  Der.  &  Bat.  Ch.  13 ;  Eems  9.  244 ;  Bellona,  &c.,  8  Bland,  442. 

Chambers,  3  Ired.  Ch.  576.  ^  Salmon  9.  Qagett,  3  Bland,  125. 

«  Moss  9.  Pettingffl,  3  Min.  217.  »  Lewis  v.  Leak,  9  Geo.  95. 

*  Carson  9.  Coleman,  3  Stockt.  106;  »>  Hutchins  9.  Hope,  12  Gill  &  J. 

Brewster  9.  Newark,  ib.  114.  244. 

'  Lyofj  9.  Wheeler,  3  Ired.  Ch.  170;  u  White  9.  Plannigain,  1  Md.  525. 

H^on  V.  Owen,  8   Ired.   Ch.   175; 
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§  57.  But,  it  is  said,  in  regard  to  new  matter,  introduced  by 
a  defendant  in  his  answer  to  a  bill  for  an  injunction,  there 
seems  to  be  this  distinction.  Where  the  bill  charges  the 
receipt  of  money,  and  a  general  accountability,  and  the 
answer  admits  the  receipt,  .and  seeks  to  account  for  the  money 
by  alleging  its  application  to  some  particular  purpose,  the  in- 
junction will  not  be  dissolved.  But  when  the  bill  charges  a 
p^ment  on  a  particular  account,  and  the  answer  denies  that 
any  payment  was  made  on  that  account,  and  accompanies  the 
denial  with  an  admission  that  a  certain  sum  was  received,  as  a 
payment  on  some  other  account,  the  injunction  will  be  dis- 
solved; for  there  is  no  confession  and  avoidance  by  new 
matter,  but  a  positive  denial  of  the  allegation,  together  with 
an  explanation  of  a  circumstance,  relied  on  to  give  color  to  the 
allegation.^  And  where  every  material  allegation  of  the  bill 
is  denied,  and  its  whole  equity  negatived,  it  may  be  dissolved 
before  the  coming  in  of  proof,  although  the  answer  contains 
new  matter  in  addition  to  the  denial.^  (a) 

§  58.  An  injunction  may  be  dissolved  on  bill  and  answer, 
though  a  rq>lication  has  been  filed.  But  if  proofs  have  been 
taken,  the  court  will  not  investigate  the  merits,  unless  there 
are  particular  reasons  against  any  delay .^ 

§  59.  In  determining  whether  an  injunction  was  properly 
dissolved,  impertinent  matter,  which,  if  stricken  out,  would 
not  affect  the  merits,  cannot  be  considered.^ 

§  60.  The  dissolution  of  a  temporary  injunction  is  not  a 
decision  upon  the  merits,  and  will  not  preclude  a  final  hearing 
upon  the  bill  and  a  perpetual  injunction.'^  The  bill  should  not 
be  dismissed,^  the  cause  not  having  been  set  down  for  hear- 

1  Dearer  0.  Erwin,  7  Ired.  Eq.  250.  Thompson  v,  Adams,  2    Cart   151; 

*  Shricker  v.  Field,  9  Iowa,  366.  Allen  u,  SmiUierman,  6  Ired.  £q.  S41. 

*  Grandin  v.  Le  Roy,  2  Paige,  509.  «  Beams  v.  Denham,  2  Scam.  58; 

*  Barney  v.  Earle,  13  Ala.  106.  Walters  v.  Fredericks,  11  Iowa,  181. 

*  Barnes  v.  Bacine,    4    Wis.    454; 

(a)  Pending  a  motion,  with  reasonable  notice,  for  production  of  documents 
mentioned  in  a  schedule  to  the  answer,  a  motion  to  dissolve  will  not  be  heaid. 
Stoker  v.  Jackson,  12  Sim.  (35  Eng.  Cha.)  503. 
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ing;  ^  unless  the  counsel  consent  that  the  whole  case  shall  be 
considered.'  The  complainant  has  the  right  to  continue  it  as 
an  original  bill  and  to  proceed  to  a  final  hearing  of  the  cause.' 
Thus  it  is  error  to  dismiss  a  petition  asking  an  injunction,  and 
containing  a  prayer  for  general  relief,  on  the  dissolution  of  the 
injunction,  if  it  contain  averments  sufficient  to  mcdntain  an 
action  of  trespass  to  try  title.^  So  when  the  allegations  of  the 
bill  do  not  warrant  an  injunction,  the  injunction  may  properly 
be  dissolved,  and  the  bill  retained  for  other  relief.^  So  at  a 
hearing  in  chambers,  on  a  motion  to  dissolve  an  injunction,  it 
is  error  for  the  judge  to  try  the  case,  and  finally  dispose  of  it.^ 
So  where,  in  a  bill  for  injunction  and  relief,  that  part  is  not 
sworn  to,  which '  sets  forth  the  fiu;ts  justifying  such  interfer- 
ence ;  the  injunction  should  be  dissolved,  but  the  bill  should 
not  be  dismissed.^  So  where  a  petition,  which  shows  a  good 
cause  of  action  against  the  plaintiff^,  and  also  prays  for  an  in- 
junction restraining  the  defendant  firom  collecting  an  execu- 
tion againsVhim,  which  is  granted,  is  met  by  an  answer,  deny- 
ing the  equities  of  the  petition ;  it  is  proper  to  dissolve  the 
injunction ;  but,  unless  the  plaintiff  rests  his  cause  upon  the 
evidence  contained  in  the  answer,  it  is  error  to  dismiss  the 
petition.®  So  if  an  injunction  be  granted  in  vacation  on  a 
valid  bill,  and  it  be  shown  to  the  court,  at  the  next  term,  that 
the  injunction  had  been  irregularly  granted ;  the  injunction 
may  be  dissolved,  but  the  bill  should  not  be  dismissed.^ 

§  60  a.  A  decree  dissolving  an  injunction,  except  as  to  a 
particular  piece  of  property,  as  to  which  it  is  to  stand  until 
judgment  in  a  pending  suit  at  law,  is  not  a  final  judgment, 
nor  a  dissolution  of  an  injunction  as  to  one  of  two  defendants, 
severally  interested,  though  the  decree  is  also  for  costs.^^ 

§  61.  A  bill  remains  in  court,  after  dissolution  of  the  in- 
junction, of  course,  and  without  motion  .^^ 

1  IDoney  v.  Hagentown  Bank,  17  *  Henderson   v.  Marcell,    1    Eans. 

Md.  40S.  137. 

*  Goodrich  0.  Moore,  2  Min.  61.  "^  Porter  v,  Moffett,  1  Morris,  108. 

*  Blow  V.  Taylor,  4  Hen.  &  M.  159 ;  ■  Fulgham   v.  Ghevallier,  10  Tex. 
Johnson  o.  Alexander,  I  Eng.  302.  518. 

«  Bnmlej  v.  Cook.  13  Tex.  5S6.  *  Oraj  v,  Baldwin,  8  Blackf.  164. 

*  Koiris  V,  Norris,  27  Ala.  519;  Har-        Vi  Green  v.  Banks,  24  Tex.  522. 
ciflon  V.  McCrary,  1  Ala.  (8.  C.)  619.  ^  Ck>le  v.  Sands,  1  Orerton,  183. 
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§  62.  Where  the  principles  of  a  cause  are  adjudicated,  in  an 
order  rejecting  a  motion  to  dissolve  an  injunction ;  tha  cause 
may  be  continued  to  the  hearing ;  or,  if  an  appeal  has  been 
allowed,  it  may  be  dismissed,  as  having  been  prematurely 
allowed.^ 

§  63.  A  bill  in  chancery  for  an  injunction,  Ac,  was  filed, 
and  the  writ  issued  in  vacation.  It  did  not  appear  from 
the  record  that  the  summons  was  ever  served,  or  returned 
into  court  One  of  the  defendants  appeared,  and  filed  his 
answer,  to  which  there  was  no  replication.  A  bond  for  costs 
was  filed,  and  the  case  continued  to  the  next  term,  but  no 
steps  were  taken  to  bring  the  other  defendant  into  court.  At 
the  second  term,  the  case  was  called  in  its  order ;  the  defend- 
ant again  appearing,  and  no  one  appearing  for  the  complain- 
ant, the  bill  was  dismissed,  and  the  injunction  dissolved,  for 
want  of  prosecution,  but  without  prejudice.  Held,  that  the 
dismissal  of  the  bill  and  the  dissolution  of  the  injunction  were 
proper.2 

§  64.  A  preliminary  injunction  to  restrain  an  alleged  tres- 
pass was  dissolved  at  the  hearing.  Held,  on  appeal,  that  this 
amounted  to  a  nonsuit,  and  was  not  a  bar  to  other  pro- 
ceedings.^ 

§  64  a.  A  dismissal  of  an  injunction  bill,  on  the  final  hear- 
ing, is  a  determination  that  die  party  was  not  entitled  to  an 
iDJunction.^  (a) 

§  65.  The  dismissal  of  a  suit  for  want  of  prosecution 
amounts  to  a  determination,  that  a  temporary  injimction,  issued 

1  Baltimore,  &c  v.  Wheelmg,  13  *  Zngenbahler  v,  Gilliam,  S  Clarke, 
Gratt.  40.  391. 

>  Duncan  v.  Finch,  5  Gilm.  295.  *  Loomis  v.  Brown,  16  Barb.  325. 

(a)  Before  a  bill  can  be  dismissed,  in  Illinois,  there  must  be  an  issue  made  up 
as  prescribed  by  the  statute ;  and,  to  justify  a  hearing  upon  bill  and  answer,  it 
must  appear  that  the  complainant  has  not  filed  his  replication  within  the  time 
prescribed.  Beams  p.  Denham,  2  Scam.  58.  The  third  section  of  the  Virginia 
statute  of  1804,  concerning  proceedings  in  chancerj,  which  provides  for  the  dis- 
missal of  a  bill  on  dissolving  an  injunction,  does  not  apply  to  bills  for  injunction 
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in  the  course  of  it,  was  improperly  granted,  and  the  same  is 
thereby  set  asidc^and  discharged.^ 

§  66.  A  having  obtained  a  judgment  at  law  against  B,  B 
obtained  an  injtmction,  which  was  subsequently  dissolved, 
and  the  bill  dismissed.  B  appealed.  A  obtained  an  order 
of  court  for  an  execution.  On  error,  it  was  held  that  the 
wppeal  suspended  the  order  dissolving  the  injunction,  as  well 
as  that  dismissing  the  bill,  and  that  the  execution  was  irreg- 
ukr.' 

§  67.  Upon  the  coming  in  of  the  answers  to  a  bill  for  dis- 
covery, the  injunction  granted  upon  the  filing  of  the  bill  hav- 
ing been  dissolved,  it  is  practically  an  end  of  the  suit.  It  is 
emmeous  to  continue  the  bill  for  discovery,  or  to  allow  a  sup- 
plemental and  amendatory  bill.^  So  where  a  perpetual 
injunction  is  the  only  proper  relief,  on  dissolving  the  injunc- 
tion the  bill  should  be  dismissed.^  So  a  dissolution  of  the  in- 
junction by  order  of  the  court,  upon  a  hearing,  though  on 
motion,  followed  by  a  discontinuance  of  the  action  by  the  plain- 
tiff, makes  the  order  of  dissolution  a  final  decision  in  such 
sense,  that  it  cannot  be  reviewed  on  appeal,  nor  re-investigated 
in  that  action.^ 

§  68.  The  answer  may  entitle  the  defendant  to  a  partial 
dissdution  of  the  injunction.  Thus  it  is  erroneous  to  dissolve 
an  injunction  for  more  than  the  amount  claimed  in  the  answer.^ 
So  where  a  temporary  injunction  has  been  granted  upon  a 
judgment  at  law,  and  upon  fiirther  proceedings  the  defendant 
iq^pears  entitled  to  a  sum  less  than  the  amount  of  such  judg- 

I  Dowling  r.  Polack,  18  Cal.  625.  ^  Carpenter  v.  Wright,  4  Bosw.  655. 

*  Yooom  V.  Moore,  4  Bibb,  221.  *  Vandyke  v.  Hardin,  6  J.  J.  Marsh. 

*  Yates  V.  Monroe,  13  HI.  212.  122. 

*  Edwards  v.  Pope,  3  Scam.  465. 

md  otber  and  further  specific  relief.  Hongh  v.  Shreeye,  4  Manf.  490.  In  North 
Carolina,  where  a  preliminary  injunction  has  been  dissolved  upon  the  coming  in 
of  the  answer,  the  UU  will  be  dismissed  for  want  of  prosecution,  if  the  plaintiff 
takes  no  step  in  the  suit  for  two  terms  after  the  dissolution  of  the  injunction. 
Afery  v.  Bmnce,  1  Hay.  369.  But  not  in  case  of  an  application,  for  a  deditmu 
to  take  evidence,  by  the  complainant,  after  a  dissolution  cf  the  injunction.  Daw- 
Mm  9. ,  2  Hay.  296. 
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ment,  the  injunction  should  be  dissolved  as  to  that  amount  and 
perpetuated  as  to  the  residue.^  And  where  enough  of  the  bill 
remains  unanswered  to  raise  a  probability  of  the  plaintiff's 
sustaining  his  claim,  an  injunction  will  not  be  dissolved  before 
the  hearing,  if  such  a  dissolution  might  render  a  decree  for  the 
plaintiff  unavailing.2 

§  68  a.  Where  a  plaintiff  has  an  equity  to  enjoin  a  part  of  a 
judgment,  but,  for  the  purpose  of  obtaining  an  injunction  as 
to  the  whole,  alleges  a  ground  of  relief  which  is  false  in  feet, 
and  relies  upon  it  alone ;  a  court  of  equity  will  dissolve  the 
injunction  as  to  the  whole.^ 

§  69.  We  have  already  (§  40)  referred  to  the  effect  of 
cffidaviU^  when  accompanying  or  following  a  denial  by  answer. 
It  remains  to  be  stated,  as  the  general  rule,  that  an  injunction 
can  be  dissolved  only  on  the  answer  of  the  defendant.  Upon  a 
motion,  on  the  coming  in  of  the  answer,  to  dissolve  an  injunc- 
tion, the  question  must  be  decided  upon  the  answer,  and  the 
exhibits  filed  and  admitted  by  the  answer.  Affidavits  are  not 
admissible  to  sustain  or  oppose  the  motion.^  Thus  the  ex  parte 
affidavit  of  a  person  not  party  to  the  bill  is  not  sufficient 
ground.^  Nor  the  affidavit  of  a  person  interested,  but  no 
party  to  the  suit,  without  the  answer  of  the  defendant.®  But 
the  exception  is  sometimes  made,  that  an  injunction  will  not 
be  dissolved  on  affidavits,  except  in  cases  of  waste  and  partner- 
ship.7  And,  on  the  other  hand,  on  a  motion  to  dissolve  an  in- 
junction of  a  special  nature,  as  to  stay  waste  and  the  like, 
where  the  injury  would  be  irreparable,  the  bill  will  be  read  as 
an  affidavit  to  contradict  the  answer.^  So  where  die  plaintiff, 
by  bill  sworn  to,  applies  for  an  injunction  against  removing 
property,  and  the  defendant  makes  an  insufficient  answer,  the 
court  will  allow  the  bill  of  the  plaintiff  to  be  read  as  an  offi- 

■ 

iLyles  V.  Hatton,  6  Gill  &  J.  122;  ^  Christmaa   v.  Campbell,    1    Hay. 

Pillow  V.  Thompson,  20  Tex.  206.  123. 

*  Sherill  v.  Harrell,  1  Ired.  Ch.  194.  «  Thompson  d.  Allen,  2  Hay.  150. 

•  Ward  V.  Smith,  5  Jones,  £a.  204.  ^  Sackett  v.  Hill,  2  Mich.  182. 

«  Moore  v.  Reed,  1  Ired.  Ch.  418;       >  Lloyd  v.  Heath,  1  Busb.  £q.  39. 
Thompson  v.  Allen,  2  Hay.  150;  Bel- 
lona,  &c.,  8  Bland,  442. 
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davit,  and  if,  on  the  whole  case,  the  matter  is  left  in  doubt, 
the  injunction  will  be  continued  untQ  the  hearing.^ 

§  70.  With  regard  to  the  nature,  weight,  and  legal  admissi- 
bility of  testimony  upon  applications  of  this  nature,  it  is  held, 
that  an  injunction  will  not  be  dissolved,  as  a  matter  of  course, 
on  the  coming  in  of  the  answer  denying  the  equity  of  the  bill, 
if  the  complainant  has  adduced  auxiliary  evidence  of  his  right.' 
And,  on  the  other  hand,  that,  on  a  motion  to  dissolve  an  in- 
junction, the  defendant  ought  not  to  be  required  to  invalidate, 
by  fall  proof,  the  allegations  of  the  bill ;  the  burden  is  on  the 
plaintiff  to  support  them ;  and  the  defendant  is  required  only 
to  Bhow  that  the  evidence  on  which  the  injunction  was  granted 
is  not  entitled  to  credit.^  It  is  not  expected  that  a  party  .shall 
come  as  fullj  prepared  with  proofs  as  he  might  do  on  a  final 
hearing.^    The  bill  can  only  be  read  as  an  affidavit.^ 

§  70  a.  A  party,  showing  cause  against  dissolution  of  an  in- 
junction upon  answer,  is  bound  by  the  answer,  and  cannot  by 
affidavits  prove  allegations  of  fact  in  the  bill,  which  the  answer 
neither  admits  nor  denies.^ 

§  70  b.  Where  an  injunction  is  obtained  on  affidavits,  affi- 
davits may  be  used  on  a  motion  to  dissolve,  although  a  de- 
murrer would  briefly  determine  the  point  in  issue.^ 

§  71.  D^^itions  are  sometimes  offered  as  evidence.  And 
where  depositions  were  taken  under  an  order  of  a  county  court 
in  Maryland,  to  be  used  on  the  hearing  of  such  motion,  and 
the  case  was  removed  to  the  chancery  court,  the  chancellor 
refused  to  exclude  them  on  the  hearing.^ 

§  72.  We  have  already  spoken  of  the  insufficiency  of  affida- 
vits, without  an  answer  of  the  defendant.     Affidavits,  how- 

^  WUicm  V.  Mmce,  2  Jones,  Eq.  5.  *  Castellain  v.  Blnmenthal,  IS  Sim. 

*  Orr  V.  littlefield,  1  W.  &  M.  13.         (35  Eng.  Cha.j  42. 

"North  9.  Perrow,  4  Rand.  1.  ^  Barnsby,  &c.  v.  Twihell,  7  Bear. 

*Bibb  o.  Prather,  Kentuck.  Deds.  (29  Eng.  Cha.)  31. 

158.  >  BeUona,  &c.,  8  Bland,  442. 

*  Aln  o.  Billopa,  4  Jones,  Eq.  17. 
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ever,  are  often  admitted  in  evidence,  (a)  Thus  an  affidavit 
is  admissible,  which  goes  to  show  that  the  injunction  was  irreg- 
ularly issued,  or  that  the  officer  allowing  it  was  misled,  and 
induced  to  grant  it  contrary  to  law.^  And  on  the  other  hand, 
where  a  special  injunction  has  been  obtained  on  affidavits,  and, 
on  the  answer  coming  in,  the  defendant  moves  to  dissolve ; 
such  affidavits  may  be  used  against  the  answer.^ 

§  73.  Where  an  injunction  is  prayed  for  to  prevent  irrepar- 
able injury,  and  the  case,  as  it  appears  on  the  bill,  is  a  proper 
one  for  the  interference  of  the  court;  if  any  of  the  material 
fistcts  are  denied  in  the  answer,  the  court  will  not  dissolve  the 
injunction  upon  the  bill  and  answer  alone,  but  hold  it  over 
until  proofe  are  taken,  or  the  matters  in  dispute,  if  questions  at 
law,  are  decided  by  a  court  of  law.^ 

§  74.  The  distinction  is  made,  that  affidavits  taken  by  the 
complainant  in  a  bill  for  an  injunction,  before  the  coming  in 
of  the  answer,  may  be  read  in  support  of  the  allegations  of 
the  bill,  on  a  motion  to  dissolve  the  injunction ;  but  affida- 
vits filed  after  the  coming  in  of  the  ansvrer  cannot  be  read.^ 
The  general  rule  is,  however,  that,  upon  a  motion  to  dissolve 
an  injunction  upon  the  coming  in  of  the  answer,  the  plaintiff 
cannot,  except  in  a  few  cases,  introduce  affidavits  to  contradict 
the  answer.^  The  exceptions  are  held  to  be  in  the  case  of  an 
injunction  to  stay  waste ;  ^  or  where,  in  case  of  a  dissolution 

1  Carroll  v.  Fanners',  &c,  Harring.  *  Gentry  v.  Hamilton,  3  Ired.  Ch. 

Ch.  197.  376. 

3  Cnstance  v.  Cmmingham,  17  Eng.  *  Long  v.  Brown,  4  Ala.  628.    See 

L.  &  £q.  501.  West  v.  Coke,  1  Mur.  191 ;  Merwin  v, 

*  Pnmell  v.  Daniel,  8  Ired.  Eq.  9.  Smith,  1  Green,  Ch.  188. 

«  Einsler  v.  Clarke,  2  Hill,  Ch.  617. 

(a)  In  New  York,  where  a  preliminary  injunction  is  granted  absolntely  in  the 
first  instance,  and  the  defendant  seeks  a  dissolution  thereof  upon  the  gronndthat 
the  whole  equity  of  the  bill  is  denied  by  the  answer,  it  is  not  the  praciioe  to 
allow  him  to  read  affidavits  in  support  of  the  answer,  except  where  &e  answer  is 
not  conclusive  under  the  27th  rule.    Village,  &c.  v.  Matthews,  9  Paige,  504. 

But  where  the  plaintiff  is  directed  to  give  notice  of  his  application  for  an  in- 
junction, or  the  defendant  is  required  to  show  cause  why  the  injunction  should 
not  be  granted,  whether  a  temporary  injunction  is  allowed  or  not  in  the  mean 
time,  the  defendant  may  produce  his  own  affidavit,  or  those  of  any  other  personSy 
to  show  that  the  injunction  should  not  be  granted.    lb. 
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of  the  ingunction,  the  parties  will  not  remain  in  9tatu  quo  at 
the  hearing ;  ^  or  where  irreparable  mischief  would  ensae  on 
the  dissolution  of  the  injunction.^  In  New  York,  where  the 
defendant  moves  to  dissolve  an  injunction,  upon  the  answer 
and  the  affidavits  attached  thereto,  the  plaintiff  may  oppose 
the  modon  by  affidavits  other  than  those  attached  to  Ihe  com- 
plaint on  which  the  injimction  was  granted.^ 

§  75.  Where  new  matter  is  contained  in  the  answer,  not 
responsive  to  the  bill,  which  is  relied  upon  in  any  way  as  a 
foundation  for  settmg  aside  the  injunction,  the  complainant 
may  read  affidavits  in  contradiction  of  the  new  matter.^ 

§  75  a.  Where  a  bill  was  filed  for  an  injunction,  an  injunc- 
tion issued,  and  an  answer  on  oath  waived,  but  answer  was 
made  and  affidavits  were  read  in  its  support,  and  a  conffict  of 
evidence  produced,  the  injunction  was  not  dissolved  as  of 
course,  but  was  retained  until  a  foil  hearing.^ 

§  76.  Where  the  plaintiff  relies  upon  the  affidavits  of  third 
persons,  annexed  to  the  biU,  to  sustain  an  injunction,  in  oppo- 
sition to  an  answer  under  oath,  though  the  oath  has  been 
waived  by  the  plaintiff,  the  defendant  will  be  permitted  to 
read  the  affidavits  of  third  persons,  in  support  of  his  answer.^ 

§  77.  In  New  York,  on  motion  to  dissolve  an  injunction, 
the  defendant  may  introduce  evidence,  in  support  of  his 
answer,  to  rebut  the  affidavits  annexed  to  the  bill  under  the 
mle  (87).7 

§  78.  There  are  various  miscellaneous  points  of  practiee 
connected  with  the  dissolving  of  injunctions.(a) 

§  79.  Among  these  is  the  question  of  amendment. 

»  DaTJs  V.  Fulton,  1  Overton,  121.  *  Merwin  0,  Smith,  1  Green,  Ch.  182. 

«  Moredock  v.  Willuuns,  1  Orerton,  *  Mead    v,    Richards,  4  Edw.  Ch. 

ass ;  SwindaU  v.  Bradley,  3  Jones,  £q.  667. 

85S.  *  Haight  v.  Case,  4  Paige,  525. 

•Hascall  v.  The   Madison,  &c.,  8  T  Brown  ».  Haff,  5  Paige,  235. 
Bai1>.174. 

(a)  A»  to  eotu,  see  Cyras  v.  Hicks,  20  Tex.  483. 
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§  80.  After  an  injunction  has  been  dissolved  on  the  merits, 
the  complainant  may  amend,  and  obtain  an  injunction  on  the 
amended  bill.^ 

§  81.  A  cross  bill,  formal  in  other  ^respects,  but  which  omits 
the  prayer,  that  it  be  allowed  as  such,  and  heard  with  the 
original  bill,  is  amendable,  and  on  application  to  the  chan- 
cellor, in  vacation,  to  dissolve  the  injunction,  should  be  re- 
gai*ded  by  him,  pro  hoe  vice^  as  amended.  Such  bills  are 
treated  with  greater  indulgence  than  original  bills.^ 

§  82.  Where  a  defendant  moves  to  dissolve  an  injunction,  and 
the  motion  is  refused,  and  afterwards,  by  permission,  he  amends 
his  answer,  he  is  at  Uberty  again  to  move  the  dissolution.' 

§  83.  If  an  amendment  to  a  bill  presents  no  new  case,  and 
changes  no  equities,  the  defendant  may  move  a  dissolution  of 
an  injunction,  without  answering  such  amendment.^ 

§  84.  If   the   original  bill,  on  which    an    injunction  was 
granted,  be  sworn  to,  the  addition  of  an  nnswom  amendment, 
not  needed  to  continue  the  injunction,  is  no  cause  for  a  disso-  « 
lution.^ 

§  84  a.  An  injunction,  till  answer  or  further  order,  is  de- 
feated by  the  amendment  of  adding  a  co-plaintiff,  it  being  the 
effect  of  such  amendment  to  make  the  answer  impossible.^ 

■ 

§  84  b.  In  case  of  injunction,  a  motion  to  dissolve,  and  an 
amendment,  the  motion  was  overruled.^ 

§  85.  In  case  of  appeal  from  a  verdict  for  the  defendant  in 
an  equity  cause,  a  final  verdict  only  dissolves  a  previous  in- 
junction.®    (See  §  15.) 

1  Backley   v.  Corse,  Saxton,   504;  *  Maddox  v»  Rowe,  28  Geo.  61. 

Arnold  v.  Kreissler,  22  Tex.  580.  >  Attr.,  &c.  v.  Marsh,  16  Sim.  (S9 

>  Nelson  v.  Dunn,  15  Ala.  501.  Eng.  dka.)  572. 

»  Edney  v.  Motz,  5  Ired.  Eq.  233 ;  f  Crawford  v.  Paine,19  Iowa,  172. 

Thomas  v.  Horn,  21  Geo.  177.  »  Neisler  v.  Smith,  2  Kelly,  265.  See 

«  Mahone  v.  Central  Bank,  17  Geo.  White  v.  Cazenave,  14  La.  An.  57 ; 

111.  Albright  v.  Mallory,  19  Tex.  106. 
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§  85  a.  The  plaintiff  being  about  to  appeal  from  an  order 
dissolving  an  injunction,  the  judge  below  ordered  that,  upon 
filing  a  satisfactory  appeal-bond,  the  injunction  should  be  con- 
tinued. The  appeal  was  perfected,  and  the  plaintiff  applied 
in  the  supreme  court  for  a  ftirther  injunction,  alleging  that 
the  defendant  disregarded  the  order  of  the  coturt  below. 
Held,  the  plaintiff  was  sufficiently  protected  by  the  order  of 
the  court  below,  and  the  application  was  refused.^ 

§  86.  It  is  a  sufficient  answer  to  an  application  to  dissolve 
an  injunction,  that  the  equity  of  the  bill  on  which  the  injunc- 
tion rests  is  not  denied  by  the  answer,  although  no  exceptions 
have  been  filed.'  And,  on  the  hearing  of  a  motion  to  dissolve, 
objections  of  every  kind  to  the  answer  may  be  made,  and  are 
then  in  order.' 

§  87.  On  motion  to  dissolve,  an  injunction  upon  answer, 
exceptions  filed  are  no  objection  to  the  motion,  unless  they 
afiect  the  answer  in  points  relating  to  the  grounds  of  the  in- 
junction.^ (a) 

§  88.  Nothing  in  answer  to  a  bill  of  discovery  can  be 
deemed  impertinent,  which  tends  to  disprove  the  existence  of 
such  defence  as  is  stated  in  the  bill ;  and  to  entitle  the  com- 

1  Eldridge  o.  Wrieht,  15  Cal.  88.  «  Lewis  v.  Leak,  9  Geo.  95 ;  Smith  v. 

*  Wakeman  o.  GiUespjr,  5  Paige,  118.  Thomas,  2  Dev.  &  B.  Ch.  126 ;  Bainej 
See  Sootaon  9.  Gamy,  1  Hare  (23  Eng.  r.  Earle,  13  Ala.  106 ;  Wjckoff  v. 
Cha.)  99.  Cockran,  8  Green,  Ch.  420;  I>oe  o. 

*  Gibson  v.  Tilton,  1  Bland,  352.  Roe,  Hopk.  276. 

(a)  In  New  York,  an  order  bj  an  ixgnnction  master,  or  Tic&«hancellor,  at 
diambers,  nnder  Rule  125,  allowing  the  plaintiff  ftirther  time  to  except,  does 
not  enlarge  the  time  within  which  exceptions  must  be  filed  to  prevent  the  disso- 
hition  of  an  injnnctioii,  npon  bill  and  answer.  Wakeman  v.  Gillespy,  5  Paige, 
112.  Where  an  answer  has  been  excepted  to  for  insufficiency  within  the  time 
prescribed  by  the  mles  of  court,  the  defendant  cannot  more  to  dissolve  the  pre- 
liminary injunction,  on  biU  and  answer,  until  the  time  fbr  procuring  the  master's 
report  has  expired.  Parker  v.  WlDiams,  4  Paige,  439.  An  application  to  dis- 
solve an  injunction,  and  to  discharge  a  ne  exeat,  upon  bill  and  answer,  cannot 
be  heard  until  the  expiration  of  the  time  (10  days)  allowed  the  plaintiff  to  except. 
Satterlee  v.  Bargy,  8  Paige,  142.  In  North  Carolina,  contrary  to  the  English 
pnctioe,  where  exceptions  are  filed  to  an  answer  to  an  injunction  bill,  the  excep- 
taons  and  the  motion  to  dissolve  the  injunction  will  be  heard  together.  Edney 
V.  Moti,  5  Ired.  £q.  233. 
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plainant  to  retain  his  injunction  until  his  exceptions  are  dis- 
posed of,  he  must  show  some  actual  injury  from  the  aUeged 
impertinent  matter.^ 

§  88  a.  A  special  injunction  may  be  dissolved,  notwithstand- 
ing exceptions  to  the  answer  for  impertinence.' 

§  89.  On  a  motion  to  dissolve  an  injunction  after  answer, 
the  court  will  not  examine  exceptions,  as  to  their  merits,  fur- 
ther than  to  ascertain  that  they  are  not  frivolous.*  Where 
one  of  several  creditors,  secured  in  a  deed  of  trust,  filed  a  bill 
to  enforce  his  debt,  in  which  he  called  on  the  trustee  to  set 
forth  the  names  of  the  other  creditors,  and  the  amounts  due 
them,  and  the  £:eneral  state  of  the  Aind,  and  the  answer  failed 
to  mike  such  Lovers,  whereupon  th;  pkintiff  excepted  to 
the  answer,  and  the  exceptions  were  allowed  ;  held,  an  injunc- 
tion obtained,  to  prevent  removal  of  the  frinds,  would  be-  con- 
tinued until  a  full  answer,  and  then  disposed  of  according  to 
the  equity  confessed  in  the  answers.^ 

§  89  a.  Where  on  a  motion  to  dissolve  the  parties  actually 
appear,  and  do  not  object  the  insufEciency  of  notiee^  the  ob- 
jection is  waived.*^ 

§  90.  Laches,  neglect  or  delay  will  be  ground  for  the  dis- 
solving of  an  injunction.^  Thus,  under  peculiar  circum- 
stances, and  afler  a  lapse  of  sixteen  years,  an  injunction  to 
stay  proceedings  at  law  will  be  dissolved,  irrespective  of  the 
merits  of  the  questions  at  issue,^  So,  in  a  patent  case,  a  tem- 
porary  injunction  MriU  be  dissolved  at  the  next  term,  if  the 
law  case,  directed  by  the  court  to  try  the  validity  of  the  com- 
plainant's patent,  is  not  brought  before  that  time.*  So  an 
agreement  was  made,  and  a  large  part  of  the  properly  em- 
braced in  it  was  conveyed;     Three  years  afterwards,  the 

1  Jemett  v.  Belden,  11  Paige,  608;  *  See  Stokes  v.  WHsoii,  12  Sim.  (S5 

Doe  v.  Roe,  Hopk.  276.  Eng.  Cha.)  91 ;  Hightoar  p.  Bush,  2 

'  Simeon  v.  Davis,  12  Sim.  (35  Eng.  Haj.  361. 

ChaO  46.  7  Hunt  v.  Smith,  3  Rich.  Eq.  465. 

*  Hopk.  276.  8  Woodworth  v.  Edwards,*  3  W.  & 

*  Symons  v.  Reid,  5  Jones,  Eq.  327.  M.  120. 

*  Peniice  v,  WaUis,  37  Miss.  172. 
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vendees  filed  a  bill  for  a  conveyance  of  the  rest,  and  a  jear 
after  that  the  vendor  prayed  for  an  injanction  to  restrain  the 
vendees  from  conveying,  on  the  ground  that  the  agreement 
was  obtained  by  fraud,  which  it  appeared  he  knew  of  at  the 
time.  The  answer  denied  the  equity  of  the  vendor's  bill. 
Held,  the  vendor  was  guilty  of  great  laches,  and  so  the  in- 
junction was  dissolved  with  costs  to  the  respondent.^  So  an 
injunction  will  be  dissolved  on  motion,  if  a  copy  of  the  bill  on 
which  it  was  obtained  is  not  served  upon  the  defendant  within 
a  reasonable  time  after  his  appearance.'  On  the  other  hand, 
delay  may  prevent  the  dissolving  of  an  injunction.  The  court 
will  not  dissolve  an  injunction  on  enforcement  of  an  import- 
ant right,  unless  the  party  enjoined  use  due  diligence  in  get- 
ting the  question  before  the  court.' 

§  90  a.  The  neglect  of  the  plaintiff,  on  serving  an  injunction, 
to  serve  a  mbpoma  to  appear  and  answer  on  some  of  the  defend- 
ants, is  no  ground  for  an  application,  by  a  defendant  on  whom 
the  mibpcena  has  been  served,  to  dissolve  the  injunction.^  (a) 
And  the  rule  of  dissolving  does  not  apply,  where  process  is 
regularly  sued  out,  but  irregularly  served,  and  the  complainant 
uses  due  diligence  in  suing  out  new  process.^ 

§  91.  Where  a  plaintiff,  upon  obtaining  an  injunction, 
neglected  to  serve  that  and  the  subpaena  upon  one  of  the 
defendants,  such  defendant  may  nevertheless  enter  an  appear- 
ance, and  join  with  the  other  in  an  application  to  dissolve  the 
injunction.^ 

§  92.  An  injunction  may  be  dissolved,  though  all  the  de- 
fendants, who  could  and  ought  to  answer,  have  not  done  so, 
if  the  plaintiff  does  not  proceed  in  his  cause  with  reasonable 

m 

^  Trnstees,  ftc  v,  Gilbert,  1  Beasl.        *  Seebor  v.  Hess,  5  Paige,  85. 

7a  B  ^!!^^  ^'  ^^'^^  1  S.  &  M.  Ch.  26. 

*  Fvigiflon  V.  BobinMni,  Hopk.  8.  ®  Waffle  r.  Yanderheyden,  8  Paige, 

.  *Baird  V.  Moses,  21  Geo.  249.  45. 


(a)  In  Kentucky,  npon  an  injanction  being  dissolved,  and  the  bill  continued 
as  an  original,  if  the  complainant  neglects  to  take  out  commissions  or  subptaia 
witaeaMB,  the  snit  is  discontlnned  at  the  second  term  after  the  injunction  is  dis- 
nlTed.    Bizzel  v.  Binke,  Mar.  61. 

9 
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diligence.  As  where  au  injunction  had  been  granted  to  stay 
a  suit  at  law,  and  some  of  the  defendants  had  answered,  bat 
the  plaintiff  had  neglected  for  nine  months  to  take  any  steps 
to  compel  the  others  to  appear  and  answer,  or  to  have  the  bill 
taken  pro  confe%9o  against  them.  Or  if  the  ^nibpoma  is  not 
served  and  returned  at  the  term  to  which  it  is  made  retomable, 
or  at  least  an  attempt  made  to  have  it  served ;  and  (bis  al- 
though the  suit  is  against  the  sheriff,  and  there  is  no  coroner 
in  the  county.  In  such  case  it  may  be  served  by  any  one ; 
though  the  return  must  be  made  under  oath,  and  rule  taken 
upon  the  defendant  to  answer,  &c.^ 

§  98.  But  where  the  situation  of  the  cause  is  such  that  the 
plaintiff  cannot  proceed  in  it,  delay  is  no  cause  for  dissolving 
an  injunction.^  (a)  And  an  injunction  will  not  be  dissolved 
for  laches  in  prosecution,  when  the  cause  has  been  set  down 
by.the  opposite  party  to  be  heard  the  next  term.^ 

§  98  a.  Neglect  to  file,  within  the  proper  time,  the  papers 
upon  which  the  injunction  was  issued,  does  not  render  the  in- 
junction a  nullity,  or  entitle  the  defendant  to  have  it  set 
aside.^ 

§  98  b.  A  motion  will  not  be  sustained  to  dissolve  absolutely, 
not  niA^  in  the  first  instance,  though  the  time  has  long  passed 
at  which  the  answer  was  to  be  held  sufficient.^ 

§  94.  An  injunction  ought  not  to  be  dissolved  upon  an 
answer  not  made  und^  oaJth^  and  where  evidence  of  the  truth 
of  the  fSeu^ts  was  not  furnished.^  Though  the  plaintiff  has 
waived  an  answer  on  oath,  the  answer  must  still  be  sworn  to 
in  order  to  dissolve  an  injunction.^    And  the  defendant  may 

I  Depeyvter  v.  Graves,  2  John.  Ch.       ^  Leffingwell  v.  Chave,  5  Bosw.  708. 
148 ;  West  i;.  Smith,  1  Green,  Ch.  309 ;       *  Raincock  o.  Young,  16  Sim.  (S9 

H^htour  o.  Rush,  2  Hay.  361.  Eng.  Cha.)  566. 

^Schermerhom  v.  Merrill,  1  Barb.       *  Graj  v,  McCanoe,  11  SI.  825. 
511.  7  Dougrey  v.  Topping,  4  Paige,  94. 

•  Smith  0.  Cooper,  21  Geo.  359. 

(a)  An  iignnction  will  not  be  dinolyed,  because  it  was  obtained  more  than 
five  months  aiier  the  judgment  ei\joined  was  rendered.  Pugh  v.  Maer,  4 
Hawks,  362. 
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answer  under  oath  for  that  purpose,  with  the  same  effect  as 
in  case  of  other  sworn  answers.^  If  the  plaintiff  waives  an 
answer  on  oath  firom  all  the  defendants,  and  one  of  them  an- 
swers on  oath,  denying  the  whole  equity  of  the  bill ;  he  may 
move  to  dissolve  the  injunction  upon  his  answer,  though  the 
other  has  put  in  an  answer  not  under  oath.^ 

§  95.  An  injunction  should  not  be  dissolved  for  the  reason 
that  the  bill  was  not  sworn  to,  where  the  effect  of  the  dissolu- 
tion would  be  to  put  the  property  out  of  the  power  of  the 
court.' 

§  96.  A  motion  to  dissolve  an  injunction  may  be  taken  and 
disposed  of  at  any  time  before  the  cause  is  regularly  reached 
on  the  docket,  or  called  for  trial,^  more  especially  after  answer.*^ 
And,  if  a  bill  is  wanting  in  equity,  the  chancellor  may  dissolve 
the  injunction  in  vacation,  after  the  coming  in  of  the  answer, 
notwithstanding  all  its  allegations  are  therein  admitted.®  A  ' 
party  moving  to  dissolve  an  injunction  in  vacation  need  not 
wait  to  file  his  answer  in  court,  or  at  the  rules,  but  may  put  in 
his  answer  and  have  the  benefit  of  it  at  the  hearing  of  the 
motion.^  (a) 

§  97.  It  is  error  to  perpetuate  an  injunction  against  a  party 
without  having  him  before  the  court.^  And  upon  a  motion 
to  dissolve  an  injunction,  upon  the  coming  in  of  the  answer, 
it  is  not  proper  to  decree  that  the  injunction  be  made  per- 
petual, in  whole  or  in  part.^  So  an  injunction  will  only  be 
perpetuated  as  issued  for  some  legal  cause  stated  in  the  peti- 
tion.io 

*  Manchester  v.  Dey,  6  Paige,  295.  *  Nelson  r.  Dnnn,  15  Ala.  501. 

'  Schennerhom  v.  Merrill,  1  Barb.  "^  Goddin  v.  Vaughn,  14  Gratt.  102. 

511.  '  Chapman  v.  H^rison,  4  Rand.  886. 

*  Schermeriiom  v.  L'Espenasse,  2  ^McKeynolds  o.  Harsfaaw,  2  Ired. 
DaL  360.  Ch.  29. 

^  Pitman  o.  Bobicheau,  14  La.  An. 


*  Hostoa  V.  Berrj,  3  Tex.  235. 

*  Dekljn  r.  Davis,  Hopk.  135. 


108. 


(a)  Under  the  statute  of  Alabama,  authorizing  a  motion  to  dissolve  an  injunc- 
tion in  vacation,  upon  the  coming  in  of  the  answer,  the  chancellor  may  hear  the 
motion  and  make  the  decree  at  a  place  out  of  his  division.  The  course  of  prac* 
tiee,  in  appealing  from  such  a  decree,  is  precisely  the  same  as  if  the  decree  were 
nude  in  tenn  time.    Griffin  v.  Branch,  &c.,  9  Ala.  201. 
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§  98.  Injunctions  are  sometimes  revived  after  dissolution 
on  the  merits.  Or  awarded  afresh  on  special  motion,  or  new 
&cts  stated  in  an  amended  or  supplemental  bill,  or  on  proof 
taken.^  A  court  of  chancery  is  always  open  to  reinstate,  as 
well  as  to  grant,  an  injunction.^  If  the  dissolution  of  an  in- 
junction be  iinproperly  obtained,  it  will  be  revived.^  And 
where  an  injunction  is  awarded  until  the  coming  in  of  the 
answer,  though  dissolved  of  course  on  the  answer's  being 
filed,  without  motion,  the  plaintiff  may  move  to  reinstate 
it.*  (a) 

§  98  a.  An  injunction  having  been  dissolved  by  consent,  but 
with  a  special  saving  of  the  right  to  move  for  its  renewal,  a 
motion  to  reinstate  it  is  equivalent  to  an  appHcation  after  bill 
and  answer  filed,  and  places  the  parties  in  the  same  attitude, 
as  to  facts  to  be  considered,  as  upon  a  motion  to  dissolve  upon 
the  coming  in  of  an  answer.^ 

§  98  b.  A  special  order  is  necessary  to  revive  an  injunction 
which  has  been  dissolved.  The  making  a  writ  of  error  operate 
as  a  supersedeas  will  not  have  this  effect^ 

§  99.  It  is  no  ground  to  dissolve  an  injunction  in  one 
State,  that  an  injunction  has  issued  from  a  court  of  another, 
and  that  the  defendant  has  given  security  to  perform  the 
decree.^  (6) 

1  Tucker  v.  Carpenter.  Hemp.  440.  *  Beal  r.  Gibeon,  4  Hen.  &  M.  4S1 . 

3  Radford  v.  Innes,  1  Hen.  &  M.  7.  *  State  v.  Northern,  &c.,  18  Md.  193.' 

BillingBlea  v.  GUbert,    1    Bland,  «  Blonnt  v.  Tomlin,  36  111.  531. 

566.  7  McKim  v.  Fnlton,  1  Overton,  238. 

(a)  In  sucli  case,  in  Virginia,  the  bill  is  to  be  dismissed,  unless  the  injunction 
be  reinstated,  or  unless  cause  be  shown  against  it  at  the  term  ensuing  the  coming 
in  of  the  answer.  4  Hen.  &  M.  481.  After  an  injunction  has  been  dissolved,  a 
motion  to  have  it  reinstated,  on  new  evidence,  is  in  the  nature  of  an  original 
application,  and,  if  refused,  the  complainant  maj  apply  to  one  of  the  judges  of 
the  Court  of  Appeals.  Gilliam  v.  Allen,  1  Rand.  414.  In  California,  ^e  countv 
court  may  revive  an  injunction  once  dissolved,  or  grant  one  previonslj  denied, 
and  to  that  extent  only,  when  the  matter  has  been  once  disposed  of,  does  its  juris- 
diction extend.    Hicks  v.  Michael,  15  Cal.  107. 

(6)  The  pendency  of  a  bill  in  the  county  court  of  Virginia,  after  the  dlssoln> 
tion  of  the  injunction,  is  no  bar  to  the  complainant's  obtaining  another  injunc- 
tion it)  the  Superior  Court  of  Chancery.    Roberts  v.  Jordans,  3  Munf.  488. 
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§  100.  If  a  parly,  who  has  TLnsaccessfiiUy  applied  for  ^  in- 
janction,  afterwards  apply  to  another  court  of  concurrent  juris- 
diction, for  the  same  purpose,  upon  the  same  grounds,  without 
disclosing  his  former  application,  relief  may  be  extended  to  the 
other  party  in  a  summary  way  upon  his  petition ;  but  where 
the  equities  of  the  two  applications  are  different,  the  temporary 
injunction  should  not  be  dissolved  without  answer  from  the 
defendant,  or,  at  least,  notice  to  the  complainant ;  and  where 
the  defendant  had  neglected  to  answer  for  a  long  time,  during 
which,  in  the  ordinary  course  of  practice,  proceedings  pending 
in  a  court  of  common  law  would  have  been  settled,  and  the 
matter  out  of  which  the  proceedings  in  equity  arose  deter- 
mined in  favor  of  one  of  the  parties,  it  was  held  an  additional 
reason  for  refusing  to  interfere  before  answer.^ 

§  100  a.  Where  an  injunction  against  a  judgment  was  dis- 
solved, and  another  obtained  on  a  new  claim,  this  was  also 
dissolved.'  So  where  an  injunction  has  been  dissolved  on 
answer,  the  court  will  not  hear  a  motion  for  renewal  on  testi- 
mony taken  afterwards  in  the  case.'  And  where  an  appeal 
from  an  order  dissolving  an  injunction  has  been  withdrawn, 
the  propriety  of  such  order  cannot  be  drawn  in  question,  upon 
a  subsequent  petition  in  the  same  cause,  for  an  injunction  or 
order  for  the  same  purpose  as  the  first.  So  afler  an  order  of 
the  vice-chancellor,  dissolving  an  injunction,  had  been  affirmed 
on  appeal  to  the  chancellor,  and  an  appeal  taken  to  the  Court 
of  Errors ;  the  vice-chancellor  refused  an  order  in  effect  re- 
viving the  injunction,  upon  proofr  merely  cumulative  in  support 
of  the  facts  in  issue  upon  the  dissolution  of  the  injunction,  and 
before  the  closing  of  proofs  in  the  cause.^  So  where  an  in- 
junction has  been  voluntarily  dissolved  by  the  plaintiff,  or  the 
dissolution  of  it,  without  his  consent,  has  been  ratified  by 
being  made  the  ground  of  other  proceedings,  the  plaintiff  can- 
not,  on  petition,  renew  the  injunction,  without  new  and  special 
reasons.^    And  a  regular  order  dissolving  an  injunction  will 

1  Wood  V,  Bmoe,  9  GUI  &  J.  215  ;  *  Jewett  v.  Albanj,  &c.,  1   Clarke 

Lowrj  r.  McGee,  5  Teig.  23S.  (N.  T.),  241 ;  Tone  v.  Brace,  1  Clarke 

*  Grnbbs  v.  Lipscomb,  1  Bibb,  145.  (N.  T.),  503. 

*  France  v.  Irance,  4   Halst    Cb.  *  LiYingston  v.  Gibbons,  5  Jobn.  Cb. 
619.  250. 
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not  f>e  vacated,  merely  to  admit  a  formal  objection  to  the 
application  to  dissolve.^ 

§  101.  An  injunction  will  not  be  dissolred  until  the  equity 
of  a  supplemental  bill  be  sworn  off.^  But  where  it  is  granted 
upon  a  supplemental  bill,  growing  out  of  an  answer  to  the 
original  bill,  it  may  be  dissolved.* 

§  102.  Where  the  common  injunction  has  been  dissolved 
on  the  merits  in  the  answer,  and  the  bill  is  afterwards 
tonended,  a  like  injunction  cannot  be  obtained,  as  of  course, 
for  want  of  appearance  to  the  amended  bill.^ 

§  103.  Where  the  right  to  an  injunction  is  apparent  upon 
the  answer,  a  preliminary  injunction  will  not  be  dissolved, 
though  improvidendy  issued.** 

§  104.  An  injunction  to  restrain  the  defendant  from  selling 
under  a  mortgage  was  retained,  after  the  grounds  on  which 
it  was  granted  were  removed,  until  the  decision  of  an  action 
at  law,  brought  by  the  plaintiff  against  the  defendant  on  the 
covenant  of  seisin  in  a  deed.^ 

§  105.  It  has  been  already  stated,  in  connection  with  the 
subject  of  denial  by  the  answer,  that  an  injunction  may  be 
dissolved  inparL  It  may.be  here  added,  as  a  general  rule 
o(  practice^  that  an  injunction  may  be  partially  dissolved  in 
accordance  with  the  case  made  out  by  the  answer.*^  Thus  a 
bill  in  equity,  filed  by  a  surety  in  a  bond  to  try  the  right  of 
property,  against  whom  judgment  on  the  bond  had  been 
rendered,  charged  that  there  had  not  been  a  fair  trial,  and 
that  he  could  prove  that  the  slaves  in  dispute  had  been  con- 
veyed away  by  deed  of  trust  before  they  were  levied  on  ;  and 

an  injunction  was  granted.     The  answer  denied  the  identity 

•  » 

1  Champlin  v.  The  Major,  &c.,  3  *  Smith  o.  McLeod,  3  Ired.  Ch.  390. 

Paiee,  573.  *  Tillou  v.  Sharpsteen,  5  John.  Ch. 

*  Koeers  v.  Solomons,  17  Geo.  598.  260. 

*  Parker  v.  Constable,  IS  Sim.  (36  ^  Edwards  v.    Perryman,    18    Geo. 
Eng.  Cha.)  536.  374. 

*  Zulueta  V.  Yinent,  7  Eng.  Law  & 
Eq.  185. 
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of  one  of  tbe  slaves  named  in  the  deed  with  that  levied  on, 
and  there  was  no  proof  in  the  case.  The  injunction  was  dis- 
solved by  the  coort  below,  as  to  that  particular  slave,  and  such 
a  decree  was  affirmed.^ 

§  106.  Where  a  part  only  of  the  defendants  apply  to  dis- 
solve an  injunction,  it  can  be  dissolved  as  to  them  only.'  And 
if  the  plaintiff  has  used  due  diligence  to  obtain  the  answers, 
exceptions  to  the  answers  of  some  of  the  defendants,  submitted 
to,  or  allowed  by  the 'master,  are  sufficient  to  defeat  a  motion 
to  dissolve  the  injunction.^  A  complainant  has  the  right  to 
make  every  one  a  party  who  is  a  participator  in  the  fi^ud,  for 
the  purpose  of  discovery ;  and  generally  to  hold  his  injunction 
until  he  obtains  the  discovery.^  The  answers  of  aU  the  de- 
fendants implicated  must  be  perfected  before  the  injunction 
can  be  dissolved.  So  where  the  defendant,  who  has  been  re- 
strained, denies  the  equity,  but  the  others  most  interested  in 
the  subject-matter  admit  all  the  material  allegations,  the  in- 
junction must  stand.^  So  on  a  bill  for  an  injunction  against 
two,  and  an  answer  by  one  only,  that  he  is  ignorant  of  the  facts 
charged,  the  injunction  will  not  be  dissolved  until  the  answer 
of  the  other  is  put  in.^  If  the  answering  defendants  are  un- 
able, irom  want  of  knowledge,  to  deny  material  aUegations  of 
the  bill,  the  injunction  is  retained,  and  this  although  the  only 
defendant  who  can  answer  such  allegations  is  absent  from  the 
State.*^     (See  §  109.) 

§  107.  But  a  motion  to  dissolve  an  injunction  may  be 
granted,  though  one  of  the  defendants  has  not  answered,  if 
his  answer  would  not  affect  the  rights  of  the  party  enjoined.^ 
Or,  upon  the  answer  of  those  defendants  within  whose  knowl- 
edge the  &cts  charged  in  the  bill  must  be,  if  they  exist  at  all, 

1  Para  o.  Dykes,  S  S.  &  M.  92.  *  Hobinson  r.  Daris,  3  Stockt.  302 ; 

*  Teller  v.  van  Benaen,  8  Paige,  33.  Zabriskte  r.  Yreeland,  I  Beasl.  179. 

gee  1 32.  See   Mac^regor   v.    Cnnningham,  16 

*NoUe  V.  Wilson,  1    Paige,  164;  Sim.  (39  Eng.  Cha.)  365. 
WidBm  V.  Upmnoott,  I  Stockt  353 ;       ^  Conncill  v.  Walton,  4  Ired.  Eq. 

Stantenberg  v.  reck,  3  Green,  Ch.  446 ;  155. 

Jones  V.  ll£igill,  1  Bland,  177  ;  Cape,        ?  Lines  v.  Spear,  4  Halst.  Ch.  154. 
&c,  3  lb.  606 ;  Reynolds  v.  Mitchell,       ^  Wilson  o.  Hendricks,  1  Jones,  Eq. 

Bre.  135.  295 ;  Evans  v,  Lovengood,  1  Jones,  Eq. 

«  Bobinson  v.  DayIs,  3  Stockt  302.  298. 
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although  there  are  others  who  have  not  answered.^  Or,  upon 
the  answer  of  the  defendant  who  alone  is  interested,  denying 
all  the  facts  and  circumstances  charged  in  the  bOl,  upon  which 
its  equity  is  based.^  Or,  before  the  answers  of  merely  nominal 
defendants.®  Or,  where  the  defendants  have  not  an  identity 
of  interest,  and  the  act  of  one  will  not  affect  the  other.^  And 
in  general,  though  an  injunction  upon  parties  jointly  implicated 
will  not  be  dissolved,  without  the  answer  of  the  defendant  on 
whom  the  gravamen  of  the  bill  rests ;  it  is  otherwise,  if  the 
defendant  who  answers  is  able  to  lay  the  &cts  before  the  court, 
which  show  that  the  complainant  has  no  equity.^  Or,  if  the 
plaintiff  has  not  taken  the  requisite  steps  to  compel  an  answer 
&om  all.^  And  where  the  defendants,  on  whom  the  gravamen 
rests,  have  fiilly  answered,  they  may  apply  to  have  the  injunc- 
tion dissolved  as  to  them,  although  a  co-defendant  has  not  an- 
swered. Nor  is  the  general  rule  (§  106)  applicable  where  the 
injunction  has  not  been  properly  granted.^  In  such  cases,  the 
cause  will  be  placed  in  a  situation  to  obtain  a  dissolution, 
without  the  answer.®  More  especially  will  the  answer  of  one 
be  sufficient,  where  the  party  not  answering  is  not  charged  in 
the  bill  with  any  particular  knowledge  of  the  fiicts  alleged, 
and  the  parties  who  have  answered  were  so  charged.^  Or  if 
all  have  answered,  against  whom  the  complainants  claim  an 
equity,^^  Or  if  the  defendant,  on  whom  the  gravamen  of  the 
charges  is  made,  has  fully  answered.^^ 


§  108.  A  bill  was  filed  to  restrain  proceedings  at  law  brought 
by  three  of  the  defendants,  and  the  common  injunction  was 
obtained  against  the  three.  Two,  A  and  B,  answered,  and 
obtained  an  order  to  dissolve  the  injunction,  generally,  which 
was  made  absolute.  0,  the  third  party,  not  having  answered, 
A  and  B  then  issued  execution  against  the  plaintiff.     Held, 


iDnnlap  v,  Clements,  7  Ala.  539; 
Long  0.  Brown,  4  Ala.  682 ;  Schermer- 
hom  V.  Merrill,  1  Barb.  511. 

3  Dennis  v.  Green,  8  Geo.  197. 

*  Shricker  o.  Field,  9  Iowa,  366. 

<  M' Vickar  v,  Wolcott,  4  John.  509. 

>  Gregory  v,  Stillwell,  2  Halst  Ch. 
51. 

^Mallett  V,  Weybossett  Bank,  1 
Barb.  217. 


V  Dq>ej8ter  v.  Grayes,  3  John.  Ch. 
148 ;  Price  v.  CleaTaoger,  2  Green,  Ch. 
207;  Wiett  v.  Tommasson,  I  Green, 
Ch.  404. 

^  Jones  V.  Kagill,  1  Bland,  177. 

*  Ashe  v.  Hale,  5  Ired.  Eq.  55. 

^°  Semmes  v.  Mayor,  &c.,  19  Geo. 
471. 

u  Fowler  v.  Williams,  20  Ark.  641. 
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that  thej  were  not  thereby  guilty  of  contempt  of  court,  but 
that  the  orders  ni9i  and  absohde  for  dissolving  the  injunction 
oD^t  to  haye  been  confined  to  A  and  B.^ 

§  109.  The  answer  of  a  oarportttian^  denying  the  allegations 
of  the  bill,  but  verified  by  its  corporate  seal  only,  is  held  in- 
sufficient to  authorize  a  dissolution  of  the  injunction.^  But, 
on  the  other  hand,  the. cashier  of  a  bank  is  not  necessarily 
one  of  the  corporators,  and  is  not  a  party  to  a  bill  against  the 
bank,  unless  made  so  by  the  bill,  and  his  answer  will  not  be 
sufficient  to  dissolve  an  injunction.^  So  where  the  president 
of  a  bank  was  alleged  to  be  implicated  with  the  bank  in  the 
finud  charged  in  the  bill,  and  was  made  party  thereto,  the 
court  refused  to  dissolve  an  injunction,  issued  against  the  bank 
alone,  upon  the  oath  of  the  cashier,  before  the  other  parties 
had  answered ;  though  the  answer  of  the  bank,  sworn  to  by 
the  cashier,  was,  if  true,  sufficient  ground  for  dissolving  the 
mjnnction> 

§  110.  The  following  distinctions  are  made  upon  this  sub- 
ject. A  corporation  may  answer  a  bill  for  an  injunction  under 
its  corporate  seal,  but  the  injunction  will  not  be  dissolved 
without  the  oath  of  some  agent  or  member  acquainted  with 
the  fiicts  stated  in  the  answer.^  But  upon  a  bill  for  discovery, 
and  to  enjoin  an  action  brought  by  a  corporation,  the  officers 
being  joined  ;  the  corporation  having  answered,  held,  the  in- 
junction should.be  dissolved.^  And  the  general  rule,  that  an 
mjunction,  properly  granted,  will  not  be  dissolved  until  all  the 
defendants  have  answered,  does  not  apply  where  one  of  the 
defendants  is  a  foreign  corporation,  which  cannot  be  compelled 
to  answer.^     (See  §  106.) 

§  111.  A  bill  prayed  an  injunction  against  a  judgment  at 

1  Mofney  v.  Jorden,  I  Eng.  Law  &  *  Yandenroort  v.  WOliamB,  1  Clarke 

Eq.  146.  (N.  Y.),  377. 

*  Griffin  r.  The  State  Bank,  17  Ala.  ^  Hemphill  v.    Backenville,  &c.,  3 
SSS,  OT«miUng  Hogan  v.  The  Branch,  Kellr,  435. 

ke^  10  Ala.  4S5.  ^  Glasscott  v.  Copper,  &c,  11  Sim. 

*  MeOnffie  r.  Planters',  &c,  I  Freem.    314. 

Ch.883.  7  Baltimore,  &c.   v.    Wheeling,    18 

Gratt  40. 
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law  in  ejectment,  &c.  Several  of  the  defendants  were  infants. 
The  parties  appeared  by  counsel.  There  was  no  guardian 
0(2  litem  appointed  for  the  infants ;  there  were  no  answers ; 
there  was  no  decree  pro  canfeMO  ;  nor  was  there  any  evidence 
by  any  of  the  parties.  Held,  the  injunction  was  properly  dis- 
solved.^ 

§  112.  A  nit9<n9k26r  of  plaintiffs  is  not  groond  to  dissolve  an 
injunction,  but  only  of  demurrer.*  More  especially  where  it 
is  mere  form.' 

§  112  a.  An  injunction  is  properly  discharged,  where  the 
plaintiff  fidls  by  his  petition  to  show  any  right  to  bring  the 
suit,  or  any  interest  in  the  result.^ 

§  113.  Where  the  complainant,  after  a  statutory  foreclosure, 
filed  his  bill  to  foreclose  the  same  mortgage,  alleging  that  the 
statutory  foreclosure  was  invalid,  and  obtained  an  injunction ; 
it  was  dissolved,  on  the  ground  that  he  had  no  longer  any 
interest  in  the  mortgage  or  mortgaged  premises,  and  that  the 
purchaser  at  the  sale,  or  his  grantees,  should  have  filed  the 

bfli:« 

§  114.  Where  a  member  of  Assembly,  in  Virginia,  bef(M« 
its  session,  obtained  an  injunction  to  stay  proceedings  in  execu- 
tion against  his  property ;  held,  that  he  could  not  olgect  his 
privilege  as  a  member,  to  prevent  the  hearing  of  a  motion  to 
dissolve  the  injunction  during  the  session.® 

§  115.  Interoefnorn  in  an  injunction  suit  can  oppose  the  dis- 
solution of  an  injunction,  only  by  making  out  a  case  which 
would  entitle  them  to  an  injunction.^ 

§  116.  Where  the  defendants  answer  that  they  have  no 
substantial  interest  in  the  subject-matter  of  the  bUl,  but  that 

^  Stephens  o.  Hornbrook,   2    Cart  *  Hendenon  v.  Marcell,  1  Kaxu.  137. 

666.  »  Gilbert  v.  Cooley,  Walk.  Ch.  4d4. 

>  Abraham  r.  Plestoro,  8  Wend.  588.  *  Botts  o.  Tabb,  10  Leifrh,  616. 

*  Tradesman's,    &c.    v.    Merritt,    1  7  Taylor  v.  Gillean,  23  TesL  508. 
Paige,  302. 
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a  durd  person,  not  a  party,  is  alone  interested ;  the  court  wiH 
not  dissolve  the  injunction  at  thdr  instance,  for  his  benefit.^ 

§  117.  An  injunction  against  two  defendants  will  not  be  dis- 
solved, if,  construing  their  answers  and  the  bill  together,  the 
allegations  of  the  lull  are  primd  facie  maintained.^ 

§  118.  Where  an  injunction  has  been  issued  against  a  party 
against  whom  there  is  no  eqtdly,  the  court  may  order  it  catv- 
diiionalfy  du9olved.^ 

§  119.  The  bin,  filed  in  1848,  stated  that  in  1817  the  com- 
plainant's mother  agreed  with  him,  that  he  might  tak^  posses- 
sion of  certain  land  and  make  improrements,  and  hi  consider- 
ation of  so  doing  might  take  the  rents  and  profits  during  his 
life;  that  he  accordingly  took  possession,  and  has  hitherto 
continued  to  cultivate  the  same ;  has  built  a  dwelling-house 
and  other  buildings  thereon,  and  has  always  since  been  in  the 
occupancy  thereof,  and  taken  to  his  own  use  the  rents  and 
profits;  that  in  September,  1846,  she  conveyed  the  tract  to 
the  defendant  N.,  wife  of  the  defendant  W,  her  heirs  and 
assigns,  for  the  consideration  of  natural  love  and  afiection; 
that  the  deed  was  made  and  accepted  with  full  knowledge  of 
the  rights  and  interests  of  the  complainant ;  and  the  bill  prayed 
that  the  deed  may  be  corrected  in  conformity  with  the  alleged 
agreement,  and  an  injunction  issued  restraining  the  defendants 
(nm  prosecuting  an  ejectment,  &c.  The  answer  denied  all 
knowledge  or  information  of  the  agreement,  and  stated  that 
die  defendants  are  informed  and  believe  no  such  agreement 
was  ever  made,  &c.  The  mother  was  not  made  a  party. 
Held,  the  mother  should  have  been  made  a  party  defendant, 
and,  as  she  was  not,  the  answer  was  sufficient  to  dissolve  the 
injunction.^ 

§  120.  Where,  afler  injunction,  the  defendant  dieSy  and  the 
complainant  has  not  revived  the  suit,  the  proper  mode  of  pro- 
ceeding is  by  order  that  he  revive  within  a  specified  time  afber 

1  James  v.  Norris,  4  Jones,  Eq.  225.         *  De  Oioot  v.  Wright,  S  Halst  Ch. 

*  HamiaeU  v.  Christie,  21  Geo.  251 .     516. 

*  CUhmm  v.  Crawford,  21  Geo.  312. 
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service  of  the  order,  or  that  the  injunction  be  diftsolved.^ 
So,  nmtatis  miUandiSj  where,  after  answer,  the  complainant 
dies.* 

§  121.  Where  there  is  a  motion  to  continue  an  injunction, 
and  at  the  same  time  the  death  of  the  defendant  is  suggested, 
the  question  of  the  death  will  be  tried  instanter.^ 

§  122.  Where  the  answer  of  the  defendant  is  made  and 
sworn  to  before  his  death,  it  may  be  used  on  a  motion  to  dis- 
solve the  injunction,  though  filed  after  his  death.^ 

§  128.  A  motion  to  dissolve  an  injunction,  on  the  coming 
in  of  the  answer  aft;er  the  death  of  the  complainant,  admin- 
istration not  having  been  granted  on  his  estate,  will  not  be 
l\eard.* 

§  124.  It  is  no  objection  to  the  dbsolution  of  an  injunction, 
that  the  representatives  of  a  deceased  party  have  not  put  in 
their  answer,  where  the  foundation  of  the  injunction  is  a  fraud 
charged  against  them  jointly  with  the  other  defendants.^ 

§  125.  Where  four  plaintiffs  united  in  the  same  bill  for  an 
injunction  to  stay  four  several  judgments  at  law  against  them 
respectively,  on  grounds  common  to  all,  against  five  defend- 
ants, and  the  injunction  was  granted ;  and,  pending  the  suit, 
two  of  the  plainti£&  and  three  of  the  defendants  died:  an 
order,  that  unless  the  living  plainti£&,  and  the  representatives 
of  the  deceased  plainti£&,  should  revive  the  injunction  in  the 
name  of  the  representatives  of  the  deceased  plainti£fs,  against 
those  of  the  deceased  defendants,  on  or  before  a  certain  day, 
the  injunction  should  stand  dissolved,  was  held  irregular  and 
erroneous.^ 

§  126.  Where  a  receiver  has  been  appointed  in  a  creditor's 

1  Cummins  v.  Cummins,  4  Halst.  Ch.       *  Dennis  v.  Green,  8  Geo.  197. 
173.  •  Hill  V.  Jones,  1  Mnr.  211. 

>  White  o.Fitzbngh,  1  Hen.  &M.  1;        «  Wakeman   v,  GiUespj,    6   Paige, 

Carter  v.  Washington,  1  Hen.  ft  M.  112. 
203.  7  McKays  v.  Hile,  2  Leigh,  145. 

'  Thompson  o.  Allen,  2  Haj.  237. 
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niit,  it  is  not  a  matter  of  course  to  dissolve  the  injunction 
upon  a  ibll  denial  of  the  equity  of  the  bill,  if  there  is  good 
reason  for  retaining  the  property  in  the  hands  of  the  receiver.^ 

• 

§  127.  Where  a  defendant  is  restrained  by  injunction  from 
collecting  his  debts,  and  preserving  or  di^sing  of  perishable 
property,  the  complainant  should  apply  for  the  appointment  of 
a  receiver ;  and,  if  he  neglects  to  do  so,  the  court  will  dissolve 
the  injunction,  so  far  as  to  enable  the  defendant  to  preserve  it 
himself.' 

§  128.  Although  it  is  a  good  objection  to  an  application  for 
the  appointment  of  a  receiver  in  a  creditor's  suit,  that  no  exe- 
cation  has  been  issued  to  the  county  in  which  the  judgment 
debtor  resided  ;  yet,  when  the  complainant  has  sworn,  in  his 
bill,  that  an  execution  has  been  so  issued,  an  injunction  will 
not  be  dissolved  upon  a  simple  affidavit  contradicting  that 
&ct,  but  the  defendant  must  put  in  his  answer,  denying  the 
allegation,  and  then  move  to  dissolve  the  injunction  on  bill  and 
answer.' 

§  129.  An  injunction  issued  on  a  bill  filed  in  the  old  Chan- 
cery Court  of  New  York,  in  June,  1847,  was  ordered  to  be 
dissolved,  unless  the  plaintiff  gave  the  injunction  bond  required 
within  thirty  days«  He  failed  to  give  the  bond,  and  before 
the  expiration  of  the  thirty  days,  and  after  the  new  Constitu- 
tion went  into  effect,  dismissed  his  bill,  and  filed  a  new  bill, 
substantially  the  same,  in  the  Supreme  Court,  on  which  he 
applied  to  a  judge  at  chambers,  and  the  injunction  was  granted. 
Held,  the  proceeding  was  irregular,  and,  if  there  were 
gnnmds  for  an  injunction  on  the  new  bill,  he  should  have 
S4>plied  for  a  temporary  injunction,  and  had  an  order  to 
show  cause  why  it  should  not  be  continued  until  the  hearing.^ 

§  130.  Service  of  the  rule  nisi  for  dissolving  an  injunction 
in  vacation,  under  the  rules  in  equity,  in  Georgia,  may  be 

^  Bank,   Sac.    v.    Schennerlunni,    1        *  Strange  v.  Longley,  3  Barb.  Ch. 
ChAe  (N.  Y.),  303.  650. 

'  Od)Qni  V.  nejtT,  2  Paige,  342.  *  Harrington   v,  American,  &c.,    1 

Barb.  244. 
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made  on  the  complainant's  solicitor,  after  appearance  by  the 
defendant's  solicitor.^ 


§  181.  The  injunction  meant  hj  the  Alabama  statate 
(Clay's  Digest,  357,  §  79),  upon  the  dissolution  of  which  the 
bond  is  to  have  the  force  and  effect  of  a  judgment,  is  the  writ 
of  injunction,  and,  unless  such  writ  issues,  there  is  nothing  to 
support  the  statutory  judgment.^ 

§  131  a.  When  an  injunction  restraining  a  judgment  at  law 
is  dissolved,  the  judgment  plaintiff  should  be  required  to  exe- 
cute a  reftmding  bond,  under  §  2982  of  the  (Ala.)  Code.' 

§  132.  In  New  York,  a  voluntaiy  dismissal  of  an  injunction 
bill,  after  answer,  i&primd  facie  eyidence  that  the  complain- 
ant  was  not  entitled  equitably  to  an  injunction,  and  the  de- 
fendant  may  therefore  have  a  reference  to  ascertain  his  damage 
by  reason  of  the  injunction.  Such  dismissal  takes  the  cause 
firom  the  calendar,  but  does  not  prevent  consequential  pro- 
ceedings, and  motions  may  still  be  made  in  the  suit.  A  notice 
of  hearing,  aft^er  a  dismissal  of  the  suit,  is  irregular,  but  not 
such  a  proceeding  as  will  be  set  aside  on  motion.^ 

§  133.  Where  an  injunction  is  wholly  dissolved  in  a  county 
or  corporation  court,  in  Virginia,  the  bill  is  not  to  stand  dis- 
missed until  two  terms  succeeding  have  been  held  in  such 
county  or  corporation ;  and  the  appellate  court  will  not  pre- 
sumeTfron.  l^  of  time,  that  't^o  such  tenns  have  L. 
held,  but  this  must  expressly  appear  in  the  transcript.^  It  is 
doubted,  whether  the  neglect  of  the  clerk  to  enter  the  dismis- 
sal after  the  lapse  of  two  terms  can  have  the  effect  to  keep 
the  cause  on  the  docket.^ 

§  134.  A  bill  for  an  injunction  and  other  specified  relief 
ought  not  to  be  dismissed  at  the  next  term  after  a  dissolution 


1  Moore  v.  Ferreil,  1  Eellj,  7.  *  Mntnal,  Ac  9.  Boberts,  4  Sudt 

s  Shorter  t^.  Mims,  IS  Ala.  655.  Ch.  592. 
8  McLauglilm  v.  McLaughlin,  36  Ala.       >  Pitts  o.  Tidwell,  3  Manf.  88. 
145.  •  lb. 
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of  the  injunction,  under  the  statute  of  Virginia  of  1804.^ 
The  statute  does  not  apply  to  causes  instituted  before  the 
statute  went  into  operation.^ 

§  185.  In  California,  an  injunction  granted  ex  parte  may  be 
dissolYed  without  notice.^ 

§  186.  In  Califomia,  a  county  judge,  in  granting  an  injunc- 
tion,  acts  in  the  pkce  of  the  district  judge,  and  therefore  the 
ktter  may  dissolve  the  injunction  as  if  granted  by  himself.^ 

§  187.  In  Texas,  a  motion  to  dissolve  an  injunction  may  be 
detennined  at  any  time,  even  pending  a  motion  for  continu- 
ance to  obtain  testimony.^ 

§  138.  In  Georgia,  parties  may  be  called  out  of  the  county 
where  their  cause  is  pending,  to  argue  a  motion  to  dissolve 
an  injunction.® 

§  139.  The  argument  of  a  motion  to  dissolve  an  injunction 
may  be  heard  in  chambers ;  it  is  no  more  a  trial  of  the  case 
than  the  hearing  of  an  application  for  injunction.^ 

§  140.  In  Kentucky,  the  remedy  for  the  improper  dissolu- 
tion of  an  injunction  is  by  prayer  for  stay  thereof,  and  appli- 
cation in  the  mean  time  to  a  judge  of  the  Court  of  Appeals, 
onder  §§  826,  827  of  the  Code.» 

§  141.  On  overruling  a  motion  to  dissolve  an  injunction, 
before  final  decree,  the  parties  should  be  heard  on  the  merits 
of  the  bill,  if  a  defiinlt  has  not  been  taken.^ 

§  142.  When  an  interlocutory  order  is  made,  that  a  motion 
to  dissolve  an  injunctiota  should  stand  as  part  of  the  answer, 
it  cannot  cause  irreparable  injury,  and,  consequentiy,  cannot 

^  Shigletoii  V.  Lewis,  6  Honf.  397.  *  Semines   v.  Mayor,  &c.,  19  Geo. 

'Oi^  V.  QneenaU,  1  Hen.  &  M.  471. 

«5.  Tib. 

'Boriftiid  9.  Thornton,  12  Cal.  440.  "  Rodman  o.  Forline,  8  Met  (Ej.) 

^  lb.  325 

*  Saidi  9.  Bjan,  20  Tex.  661.  ^  Ottawa  .  Walker,  21  Bl.  60S. 
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be  appealed  from.  And  when  the  motion  puts  at  issae  the 
tmth  of  the  allegations  of  the  petition  for  injunction,  it  is 
proper  that  such  an  order  should  be  made.^ 

§  143.  Pending  an  injunction,  granted  upon  the  authority 
of  a  case  that  was  ultimately  overruled,  the  defendant  ac- 
quired a  statutory  right  as  against  the  plaintiff.  Held,  that, 
upon  dissolving  the  injunction,  the  court  would  not  impose 
terms  upon  the  defendant  which  would  have  the  effect  of  de- 
priving him  of  his  right  so  acquired.^ 

§  144.  On  the  dissolution  of  an  injunction,  either  surety 
may  at  once  pay  the  amount  and  claim  contribution  from  the 
co-surety,  and  that  though  the  principal  be  solvent.^ 

§  145.  Where  a  motion  is  not  made  to  dissolve  an  injunc- 
tion until  the  cause  is  regularly  set  for  hearing  on  the  court 
docket,  the  hearing  shall  be  final.* 

§  146.  A  motion  to  dissolve  an  injunction  ought  not  to  be 
continued,  unless  irom.  some  very  great  necessity.^ 

§  147.  It  is  the  practice  in  Maryland,  where  a  doubt  is 
entertained  as  to  the  propriety  of  granting  an  injunction,  or 
where,  when  granted,  it  operates  in  restraint  of  public  com- 
missioners for  the  opening  of  a  road  or  the  like,  or  stops  or 
embarrasses  the  operation  of  a  large  manniacturing  establish- 
ment, or  restrains  a  public  ferry,  and  in  other  cases  of  a  pecu- 
liar character,  to  appoint  a  very  early  day  for  hearing  the 
motion  for  a  dissolution,  and  that,  too,  with  or  without  answer. 
But  where  the  injunction,  by  the  defendant's  own  showing, 
operates  in  restraint  of  a  right  recently  acquired,  or  not  long 
decidedly  and  exclusively  enjoyed,  and  there  is  nothing  pecu- 
liar in  the  case ;  it  must,  as  in  other  cases  where  individuals 
only  are  restrained,  take  the  course  of  the  court.^ 

1  DeoBon   v,  Stewart,  14  La.  An.       *  Byrne  v.  JMe,  I  Hen.  &  M.  7. 
703.  *  Radford  9.  limes,  I  Hen.  &  M.  7. 

s  South  Stafibrdshire,  &c.  v.  Hall,       >  Williamson  v.  Caman,  I  Gill  &J. 

8  £ng.  Law  &  £q.  229.  1 84. 

*  Bnckner  v.  Stewart,  34  Ala.  629. 
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§  148.  We  shall  hereafter  consider  at  length  the  application  of 
the  remed  J  of  injunction  to  restrain  proceedings  upon  judgmenU 
at  law.  (See  Chap.  Y.)  Numerous  points  arise  in  this  class  of 
cases,  with  particular  reference  to  the  dUsolmng  of  injunctions. 

§  149.  The  plaintiff  had  obtained  the  common  injunction 
to  stay  execution  in  an  action  on  the  same  day  that  the  action 
was  tried,  but  before  verdict.  Held,  upon  motion  by  the 
defendant,  before  answer,  the  plaintiff  must  pay  the  amount 
of  the  judgment  into  court  within  a  specified  time,  or  the 
injunction  must  be  dissolved.^  So,  upon  a  bill  for  an  injunc- 
tion upon  a  judgment  at  law,  and  to  have  the  benefit  of  a 
set-off,  in  the  answer  to  which,  the  defendant  consented  to 
make  a  certain  allowance;  the  plaintiff  failed  to  prove  his 
claim,  and  obtained  an  order  upon  the  basis,  and  for  the 
amount,  of  the  defendant's  admission.  Held,  the  injunction 
could  not  be  continued.^  And  on  a  bill  to  enjoin  a  judgment, 
if  it  appear,  on  final  hearing,  that  the  judgment  ought  not  to 
be  enjoined,  and  that  the  complainant  was  allowed  a  credit  at 
law  which  should  not  have  been  allowed;  the  injunction 
should  not  only  be  dissolved,  but  the  amount  of  that  credit 
should  be  decreed  against  him.^  So  an  injunction  to  stay  a 
judgment  was  granted  more  than  six  months  after  it  was  ren- 
dered, and  the  grounds  for  the  injunction  appeared  to  have 
existed  and  been  known  to  the  party  when  the  judgment  was 
rendered.     Held,  the  injunction  ought  to  be  dissolved.^ 

§  150.  An  injunction  staying  judgment  will  be  dissolved, 
unless  the  equity  of  the  bill  is  confessed  by  the  answer,  or  un- 
less the  answer  is  unfair,  evasive,  and  so  defective  as  to  be 
sohject  to  exception.'  Or  where  the  answer  has  so  far  denied 
the  allegations  of  the  bill  as  to  leave  it  without  equity  as  re- 
spects the  remaining  fiicts  not  denied.®  It  makes  no  difference 
that  the  bill  is  sworn  to  by  several  plaintiffs.  And  giving  bond 
to  secure  the  amount  of  the  judgment  does  not  entitle  the 
plaintiff  to  retain  the  injunction,  after  a  ftill  denial  of  the  equity 

1  Andenon  r.  Noble,  13  Eng.  L.  &        *  Doss  v.  Miller,  6  Tex.  338. 
Eq.  45.        '  *  Capehart  r.  Mhoon,  1  Bnsb.  Eq. 

*  McClare  v.  Biiller,  1  Bail.  Ch.  107.  30. 

*  Todd  r.  Bowjer,  1  Munf.  447.  *  Rogers  v,  Bradford,  29  Ala.  474. 

10 
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of  the  bill.^  But  where  a  bill  for  relief  against  a  judgment 
stated,  that  the  judgment  was  recovered  for  the  price  which 
the  plaintiff  in  the  bill  had  promised  to  pay  for  certain  work 
to  be  performed  by  the  defendant,  after  the  contract  for  the 
work  had  been  abandoned  in  consequence  of  his  inability  to 
complete  it,  and  the  answer  denied  the  &cts  charged,  bat 
alleged  that  the  damages  to  the  defendant,  by  breach  of  the 
contract,  were  equal  to  the  amount  or  the  judgment ;  held, 
this  was  not  such  a  denial  of  the  equity  stated  in  the  bill  as  to 
justify  the  dissolution  of  an  injunction.^ 

§  151.  Where  an  injunction  to  a  judgment  is  dissolved,  a 
decree  for  the  amount  of  the  judgment  ought  not  to  be  made 
against  the  complainant,  but  the  creditor  should  be  left  to 
his  remedy  on  the  judgment ;  and  so,  though  the  judgment 
creditor  Ims  deceased,  and  a  revival  of  the  judgment  will  be 
necessary.* 

§  152.  An  injunction  to  a  judgment  for  the  purchase-money 
of  land,  obtained  by  the  vendee  on  the  ground  of  a  defect  of 
the  vendor's  title,  being  dissolved,  he  obtained  another  injunc- 
tion, on  the  ground,  which  he  sustained,  that  he  was  entitled 
to  compensation  for  a  deficiency  in  the  quantity  of  the  land, 
equal  to  the  amount  of  unpaid  purchase-money.  Held,  he  was 
entitled  to  relief  against  the  damages  which  accrued  on  the 
dissolution  of  the  former  injunction,  as  weU  as  the  judgment 
itself.* 

§  152  a.  A  decree  against  the  surely  in  the  injunction  bond 
for  the  amount  of  the  judgment  at  law  and  costs,  and  interest 
thereon  at  six  per  cent.,  damages,  and  costs  in  equity,  is  erro- 
neous.^ And,  on  dissolving  an  injunction  upon  a  judgment,  it 
is  not  competent  for  the  court  to  decree  that  execution  shall 
issue  against  any  person  except  the  defendant  in  the  judgment 
or  his  administrator.^^ 

1  Manchester  v.  Dej,  6  Paige,  295.  *  Hubbard   v.    Hobaon,    Br&    147 ; 

>  Skinner  v.  White,  17  John.  357.  Richardson  v.  Preyo,  Bre.  167  ;  Dun- 

*  Medley  v.  Pannill,  1   Rob.  ( Va.)  can  v.  Ingles,  Bre.  215. 

63  ;  Duncan  r.  Morrison,  Bre.  1 13.  *  Harris  v.  Carter,  3  Stew.  239. 

«  Crawford  v,  McDaniel,  1  Rob.  (Ya.) 
448. 
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1 153.  Upon  application  for  an  injunction  to  restrain  the 
execution  of  a  judgment  at  law,  on  the  ground  of  errors  in 
die  account  on  which  the  judgment  was  founded,  and  which 
were  pointed  out  in  the  bill,  the  preliminary  injunction  was 
dissolved  upon  the  answer,  as  to  so  much  of  the  bill  as  was 
therein  denied.^  So,  when  payments  have  been  made  on  a 
judgment  after  an  injunction  upon  it  has  been  dissolved,  and 
the  bill  continued;  the  decree,  at  the  dismissal  of  the  bill, 
should  be  for  the  balance  due  at  the  time,  and  the  legal 
penalty  on  that  balance.^  So  where,  in  a  suit  in  chancery 
for  land,  the  compkunant  has  recovered  a  part  of  the  land, 
and  there  has  been  an  injunction  as  to  the  balance  ;  the 
court,  in  their  final  decree,  should  dissolve  such  injunction, 
and  permit  the  plaintiff  in  ejectment  to  recover  his  full  costs 
at  law.' 

§  154.  Similar  questions  arise,  having  more  particular  refer- 
ence to  the  execution  upon  a  judgment  at  law. 

§  155.  Where  an  injunction  to  stay  the  sale  of  any  partic- 
ular property,  by  virtue  of  certain  levies,  has  been  dissolved 
as  to  a  part  of  the  property  only,  and  continued  as  to  the 
balance,  and  the  property  released,  not  diminished  in  value  in 
oonsequence  of  the  injunction,  has  been  sold,  and  the  proceeds 
of  the  sale  applied  to  the  judgments  under  which  the  levies 
had  been  made  ;  no  decree  against  the  complainant  should  be 
rendered,  on  account  of  the  dissolution  of  the  injunction,  for 
the  amount  of  the  judgment,   penalty,  &c.^     So  where   a 
stranger  to  the  record  obtains  an  injunction  against  the  sale 
of  property  on  execution,  and  it  is  dissolved ;  judgment  can- 
not be  rendered  against  him  and  his  sureties  for  the  amount 
of  the  original  judgment^    And  where  an  injunction  to  set 
aside  an  execution  sale  is  dissolved,  equity  cannot  render  judg- 
ment against  the  complainant  for  the  amount  of  a  judgment 
at  law  in  his  favor.*    So,  where  an  execution  has  been  prop- 
erly enjoined,  it  is  an  error  for  the  court,  upon  dissolving  the 
injunction  for  causes  arising  subsequent  to  its  issue,  to  render 

1  Uartin  0,  Spier,  1  Hay  369.  «  Teaff  v,  Hewett,  1  Ohio  St  511. 

*  Lewis  V.  SutUft,  8  Ham.  60.  >  Carlin  v.  Hudson,  12  Tex.  202. 

*  BradfiKid  p.  Allen,  Hardin,  1.  «  McDonald  v.  Cook,  U  Mis.  632. 
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jadgment  against  the  defendant  in  execution  and  his  sureties 
in  the  injunction  bond,  for  the  amount  of  the  original  judg- 
ment, interest,  and  costs.^  (a) 

§  156.  Where  an  execution  was  returned  hj  the  officer 
more  than  a  month  before  the  return  day,  and  a  judgment 
creditor's  bill  wsts  filed  after  the  return  day,  the  injunction 
was  dissolved.^ 

§  157.  By  an  award  between  two  partners,  A  was  to  paj 
B  a  certain  sum,  and  B  was  to  pay  certain  debts  of  the  part- 
nership. Afterwards  two  executions  for  such  debts  were 
levied  on  the  goods  and  lands  of  both  A  and  B,  and  A  ob- 
tained an  injunction  against  the  sale  of  his  lands  before  those 
of  B  should  be  sold.  It  appeared  that  A  had  not  paid  to  B  the 
sum  awarded.  On  motion  to  dissolve  the  injunction,  an  order 
was  made  that  A  pay  that  sum  on  the  executions  within  thirfy 
days,  or  that  otherwise  the  injunction  should  be  dissolved.' 

§  158.  Where  an  injunction  has  been  dissolved,  and  the 
money  collected  by  an  execution  at  law,  and  paid  into  the 
court  of  law,  equity  will,  upon  proper  affidavits,  direct  the 
money  to  be  paid  into  the  office  of  the  clerk  and  master  of  the 
court;  and  when  the  interests  of  the  plaintifis  at  law  are 
several,  the  court  will  direct  that  the  parts  belonging  to  those 
who  are  insolvent,  or  removed  out  of  the  State,  shall  not  be 
paid  to  them,  until  they  have  given  bond  and  security,  re- 
spectively, that  they  will  refund  the  money,  if  the  court  of 
equity  shall  ultimately  make  a  decree  in  favor  of  the  plaintiffs 
in  equity.  And  if  such  bonds  shall  not  be  given,  after  due 
notice,  the  clerk  and  master  shall  lend  out  the  money  upon 
bond  and  good  security,  to  be  subject  to  the  ftiture  orders  of 
the  court.* 

1  Bryan  v.  Bridge,  10  Tex.  149.  '  Ronjon  o.  Brokaw,  1  Halst  Ch. 

2  Stafford  v.  Hulbert,  Harring.  Ch.    340. 

435.  *  McDowell  v.  SimniB,  7  Ired.  £q. 

50. 

(a)  It  is  the  practice  of  the  courts  in  Texas,  on  the  dissolution  of  an  injunc- 
tion restnuaing  the  collection  of  an  execution,  to  enter  up  judgment  against  the 
principal  and  sureties  in  the  injunction  bond,  for  the  amount  of  the  execution, 
under  Artides  1602  and  1603  of  the  statute.    Fall  v.  Batliff,  10  Tex.  291. 
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§  159.  Where  judgments  at  law,  upon  which  executions 
have  issued,  and  been  levied  upon  lands,  are  enjoined ;  after 
the  dissolution  of  the  injunction,  nothing  more  is  necessary  to 
authorize  the  sheriff  to  sell,  than  writs  of  veT^itioni  exponas; 
the  lands  are  to  be  regarded  as  in  ctutodid  legU^  and  the  death 
of  the  defendant  in  the  judgments,  after  execution  had  issued 
and  been  levied,  does  not  render  a  scire  facias  necessary 
against  his  heirs  or  terre-tenants.^ 

§  160.  In  February,  1841,  A  recovered  a  judgment  against 
B,  and  issued  an  execution  thereon,  which  was  levied  on  a 
house  and  lot  as  the  property  of  B.  C,  his  son,  for  himself, 
and  as  guardian  of  his  in&nt  children,  filed  a  bill,  stating  that 
B,  in  July,  1778,  sold  and  conveyed  the  land  to  him,  and  in 
December,  1837,  sold  and  conveyed  the  lot  to  his  wards,  and 
that  both  deeds  were  recorded  in  1846,  and  stating  facts  tend- 
ing to  show  the  validity  of  the  deeds,  and  praying  an  injunc- 
tion to  restrain  A  from  proceedmg  with  his  execution.  The 
injunction  was  allowed.  An  answer  denied  the  validity  of 
the  deeds,  stated  facts  to  sustain  the  denial,  and  insisted  that 
they  were  not  valid  against  the  judgment,  because  not  recorded 
in  season.  Held,  that  both  questions  were  properly  triable  at 
law,  on  ejectment,  by  the  purchaser  under  the  execution  ;  and 
diat  the  judgment  creditor  should  be  permitted  to  proceed. 
The  injunction  was  dissolved.^ 

§  161.  Analogous  to  the  case  of  judgments  and  executions 
as  the  subject-matter  of  injunction,  is  that  of  svits  at  law, 
prior  to  judgment,  which  wiU  ako  be  considered  at  length. 
(See  Chap.  VI.) 

§  162.  An  injunction,  sta3dng  proceedings  in  sixty-seven 
suits,  commenced  in  one  day  against  the  county  commission- 
ers, before  justices  of  the  peace,  on  county  orders,  was,  on 
motion,  dissolved,  on  the  ground  that  their  defence  was  at 
law.' 

1  Bojd  V,  Harris,  1  Maryland,  Ch.  *  Lopeer  County  v.  Hart,  Harring. 
D«dfl.  466  Ch.  157. 

'  Freeman  v.  Elmendorf,  8  Halst  Ch. 
475, 655. 
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§  163.  If  a  case  is  retained  in  a  court  of  equity  for  final 
relief,  and  the  complainant  is  the  defendant  in  an  action  at  law 
in  regard  to  the  same  subject-matter  at  the  same  time,  an  in- 
junction granted  to  stay  the  proceedings  at  law  will  be  con- 
tinued till  the  case  is  settled  in  equity.^ 

§  164.  Where  an  injunction  restraining  proceedihg»  at  law 
before  judgment  is  dissolved,  it  is  erroneous  for  the  court  to 
decree  judgment  for  the  debt ;  the  court,  as  a  court  of  chan- 
cery, has  nothing  to  do  with  the  case,  after  dissolving  the  in- 
junction, and  awarding  damages.^ 

§  165.  An  injunction  was  granted  to  restrain  a  suit  at  law, 
but  with  liberty  to  proceed  to  judgment.  On  motion  to  dis- 
solve the  injunction,  it  appeared  by  the  answer,  and  affidavits 
in  support  thereof,  that  the  same  persons,  upon  whose  affida- 
vits the  injunction  was  granted,  were  witnesses  in  the  suit  at 
law,  an<}  that  the  jury  found  a  verdict  in  opposition  to  their 
testimony,  and  that  the  plaintifi^  had  no  personal  knowledge 
of  the  facts  stated  in  his  bill.  The  injunction  was  thereupon 
dissolved.* 

§  166.  A  suit  at  law  was  brought  in  &vor  of  A  and  B, 
against  C,  on  a  draft.  G  filed  a  biQ  of  discovery  against  A 
and  B,  to  discover  whether  they  ever  were  the  owners  of  the 
draft;,  or  paid  any  money  for  it,  and  obtain  an  injunction. 
The  answer  by  A  (B  being  dead)  disclosed  all  the  facts 
within  the  knowledge  of  A,  and  left  the  legal  consequences  of 
these  facts  to  the  court.  Held,  that  A  had  answered  fairly 
and  properly,  and  the  injunction  was  dissolved.^ 

§  167.  An  order  of  injunction  for  restraining  the  commence- 
ment of  a  suit  may  be  reversed,  although  an  injunction  bond 
has  been  given.* 

§  168.  An  injunction,  to  stay  proceedings  in  one  suit  until 
the  determination  of  another,  may  be  dissolved  after  judgment 

1  Mulfbrd  V.  Bowen,  1  Stockt.  797.  ^  Adams  v.  Whiteford,  9  Gill,  501. 

>  Powers  V.  Waters,  8  Mis.  299.  ^  King  v.  Hall,  5  Cal.  82. 

*  Brown  v,  Haff,  5  Paige,  285. 
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in  the  latter  in  the  (Texas)  District  Court,  though  notice  of 
appeal  has  been  given.^ 

§  169.  An  injunction  to  a  suit  at  law,  upon  a  bill  praying 
for  relief  as  well  as  discovery,  will  not  be  dissolyed,  on  the 
ground  that  the  equity  of  the  bill  has  been  fully  answered.' 

§  170.  An  injunction,  to  restrain  the  sale  of  goods  pending 
an  action  at  law,  is  necessarily  dissolved,  on  dismissal  of  the 
action.^ 

§  171.  The  question,  of  a.  defendant's  right  to  bring  an 
action  of  trespass  quart  elatuum  against  the  plaintiff,  is  exclu- 
sively a  legal  one,  and  cannot  be  considered  in  discussing  the 
propriety  of  dissolving  an  injunction.^ 

§  172.  Where,  on  examining  the  plaintiff's  claim  of  title  to 
timber  land  from  which  the  defendant  has  been  restrained 
fiom  cutting,  the  court  is  fully  satisfied  that  the  plaintiff  has 
no  title ;  the  uijunction  will  be  dissolved,  though  an  action  of 
trespass  is  still  pending.^  (a) 

1  Wolf  9.  Dnnt,  10  Tex.  425.  «  Wright  v.  Orift,  11  Bnsb.  203. 

s  Brown  v.  Edsall,  1  Stockt.  256.  *  Westoott  o.  Giflbrd,  1  Halst  Ch. 

*  Fhelpe  v.  Foster,  IS  m.  309.  24. 

(a)  The  saliject  of  dcanoffei  is  an  important  one,  in  connection  with  the  dis- 
aolTing  of  injunctionii;  so  far  goremed,  however,  hj  express  statute  and  local 
pfiactioe,  as  often  to  render  the  decisions  in  one  State  inapplicable  in  another. 
See  Chap.  H.  §41. 

In  Texas,  npon  dissolution  of  an  injunction,  it  is  not  error  to  enter  up  judg- 
wuHi  against  the  principal  and  his  sureties  in  the  injunction  bond.  Western 
V.  Woods,  1  Tex.  1.  On  dissolution,  judgment  maj  be  rendered  on  the  bond, 
and  execution  issue  thereon  as  of  course.  Where  the  petition  is  continued  for 
trial,  a  refunding  bond  maj  be  required,  as  a  condition  of  issuing  execution ;  but 
where  the  injunction  is  dismissed  ibr  want  of  equity  in  the  bill,  the  suit  is  thereby 
determined,  and  there  need  be  no  continuance  nor  refunding  bond.  Pryor  v. 
Bmerson,  22  Tex.  162.  In  this  case  the  motion  to  dissolve  was  sustained,  and 
judgment  and  execution  ordered  on  the  bond,  disposing  of  the  whole  subject- 
matter,  and  no  motion  was  made  to  continue  for  trial.  Held,  that  the  judgment, 
though  not  in  form,  was  yet  in  substance  yf no/,  within  the  meaning  of  the  above- 
mentioned  rule.    lb. 

In  New  York,  want  of  jurisdiction  in  the  court,  over  the  subject-matter  of  the 
action,  does  not,  on  dismissal  of  the  complaint,  affect  the  right  to  damages 
upon  the  undertaking  given  on  the  issuing  of  an  injunction,  when  it  is  dissolved. 
Cumberland,  &c.  9.  Hoffinan,  &c.,  39  Barb.  16.    Upon  reference  to  a  master,  to 


-^-U 
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ascertain  the  damages  which  the  defendants  had  sustained,  hj  reason  of  an 
injonction  restraining  them  from  selling  mortgaged  premises,  ander  a  decree  of 
foreclosure,  in  another  suit,  after  the  premises  had  been  advertised  for  sale  under 
such  decree ;  held,  the  master's  fees  for  services  which  had  been  performed  % 
second  time,  after  dissolution  of  the  injunction,  and  the  expense  of  re-advertia- 
ing  the  sale,  were  properly  allowed.  Edwards  v,  Bodine,  11  Paige,  223.  After 
dissolution  of  an  injunction  in  restraint  of  a  suit  at  law,  the  plaintiff  in  the  suit 
obtained  a  verdict,  and  thereupon  moved  for  payment  of  his  costs  in  the  suit^ 
which  were  occasioned  by  the  injunction,  out  of  the  deposit  made  by  the  plaintiff 
on  obtaining  the  injunction.  Held,  that  the  right  to  the  deposit  must  abide  the 
event  of  the  cause.  Leggett  v.  Dubois,  1  Paige,  574.  Taxable  costs  and  reason- 
able counsel  fees,  on  the  application  to  dissolve  the  injunction,  are  properly 
allowed  as  damages.  Edwards  v.  Bodine,  1 1  Paige,  223.  So  counsel  fees,  for 
defending  the  suit,  and  moving  to  dissolve  the  iojunction,  may,  imdcr  the  New 
York  Code,  be  included  in  the  damages  allowed  by  a  referee  to  the  par^ 
enjoined.  Coates  v,  Coates,  1  Duer,  664.  (See  Chap.  11.,  §  54.)  Where  an 
injunction  is  dissolved  upon  the  matter  of  the  bill  only,  it  is  a  final  decision  that 
the  plaintiff  was  not  entitled  to  the  injunction ;  and  the  defendant  may  proceed 
at  once  to  ascertain  his  damages  under  the  rules  of  court  But  where  the 
injunction  is  dissolved  upon  bill  and  answer,  the  final  decision  is  not  deemed  to 
be  made  until  the  final  hearing  of  the  cause.  Dunkin  v.  Lawrence,  I  Barb.  447. 
In  Kentucky,  where  the  complainant's  property  is  taken  and  sold  to  satisl^ 
an  execution  against  another  person,  he  cannot  on  that  ground  have  relief  in 
equity ;  and  ten  per  cent,  damages  should  be  given,  on  dissolving  an  injunction 
obtained  by  the  complainant  to  stay  proceedings  on  a  sale  bond  in  such  a  case. 
Fawcet  v.  Pendleton,  5  Litt.  136.  It  is  proper,  in  dismissing  a  bill,  not  to  award 
damages  on  a  judgment  at  law,  when  the  order  enjoining  the  judgment  was 
signed  by  only  two  justices,  the  act  then  in  force  requiring  the  concurrence  of 
three  justices.  Wilkins  v.  Owings,  5  Litt.  239.  In  dissolving  an  injunction 
upon  a  judgment,  damages  should  be  awarded  only  on  so  much  of  the  judgment 
as  the  plaintiff  has  a  right  to  collect.  Ward  v.  Davidson,  2  J.  J.  IiCarsh.  443 ; 
Southerland  v.  Crawford,  2  J.  J.  Marsh.  369.  Where  an  iigunction  has  been 
granted  without  requiring  any  bond,  and  the  bill  has  been  prosecuted  in  good 
feith,  damages  will  not  be  awarded  on  dissolving  it.  Lexington,  &c  v.  Apple- 
gate,  8  Dana,  289.  Nor  where  an  injunction  was  rightfully  awarded,  but  after- 
wards properly  dissolved  upon  matters  done  or  arising  afterwards.  Taylor  v. 
Bush,  5  Monr.  84.  So  an  injunction  was  obtained  by  a  surety  in  a  bond, 
restraining  a  levy  on  his  property,  until  land  of  the  principal  had  been  first 
levied  on.  Held,  the  plaintiff's  judgment  having  been  satisfied  from  the  estate 
of  the  principal,  the  plaintiff  was  entitled  to  no  damages,  on  ^e  injunction's 
being  dissolved.  Kilpatrick  v.  Tunstall,  5  J.  J.  Marsh.  80.  Where  no  injunc- 
tion is  obtained,  though  a  bill  is  filed,  a  decree  for  damages  and  dissolution  <^ 
the  supposed  injunction  is  erroneous.  Harlan  v.  Wingate,  2  J.  J.  Marsh.  138. 
So  where  an  injunction  is  prayed  for,  but  not'granted,  and  the  bill  is  dismissed, 
damages  cannot  be  given.  Garner  v.  Strode,  5  Litt.  314.  Nor  upon  the  disso- 
lution of  injunctions  not  granted  by  competent  authority.  Montgomery  v. 
Houston,  4  J.  J.  Marsh.  488.  So,  where  a  bill  is  filed  by  the  vendee  of  land  to 
perfect  his  title  under  the  purchase,  before  the  title  is  made  or  tendered,  and  an 
injunction  ordered  to  restrain  collection  of  the  purchase-money,  and  the  title  is 
made  complete  before  the  hearing ;  the  dissolution  of  the  injunction  should  be 
without  damages.    Lampton  v.  Usher,  7  B.  Mon.  57.    Where  an  ii\junctlon  of 
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the  enforcement  of  a  repleyin  bond  is  dissolred  on  bill  and  answer,  the  com- 
plainant should  be  decreed  to  paj  ten  per  cent,  damages  on  the  amount  en- 
joined. Tantis  v.  Lyon,  S  J.  J.  Marsh.  152.  The  statute,  directing  damages 
to  be  given  on  decreeing  the  dissolution  of  an  injunction  against  a  judgment, 
applies  to  the  case  of  a  replevin  bond,  given  on  satisfaction  of  a  decree 
for  money,  which  is  enjoined.  Mcllvoj  v.  McHvoy,  4  Dana,  289.  A  bought 
land  of  B,  but,  finding  after  he  had  made  one  payment  that  there  were  other 
daims  to  the  land,  refused  to  paj  the  balance,  and  obtained  a  judgment  'at 
law,  and  brought  his  bill  to  cause  the  right  to  be  determined.  On  the  injunction 
being  dissolved,  A  was  decreed  to  pay  damages,  but,  on  appeal,  the  decree  was 
reversed,  with  costs.  Massie  o.  Sebastian,  4  Bibb,  433.  It  is  erroneous  to  dis- 
solve an  injunction  twice,  and  give  two  distinct  and  separate  decrees  for  damages, 
when  there  was  but  one  order  for  an  injunction  in  the  case.  Mdlvoy  v.  Mcllvoy, 
4  Dana,  289.  No  damages  should  be  decreed  on  dissolving  injunction  of  decrees 
in  chancery.  Martin  v.  Wade,  5  Monr.  77 ;  Head  v.  Perry,  1  Monr.  253.  Where 
a  final  decree  awarding  a  perpetual  injunction  against  a  judgment  at  law  is 
reversed  in  the  appellate  court,  the  damages  are  recoverable,  though  no  injunction 
bond  has  been  entered  into,  and  no  original  injunction,  at  the  commencement  of 
the  cause,  has  ever  issued.    Davis  v.  Ballard,  7  Monr.  603. 

In  Louisiana,  the  judge  may  allow  damages  to  the  amount  of  twenty  per  cent, 
on  the  judgment  enjoined,  without  proof.  Williams  v.  Close,  14  La.  An.  737. 
But  when  counsel  fees  are  proved  and  allowed,  exceeding  twenty  per  cent,  the 
judge  cannot,  in  addition  to  such  allowance,  award  twenty  per  cent,  as  damages. 
And  counsel  fees  will  not  be  allowed  as  special  damages,  where  an  injunction  is 
maintained  against  a  seizure  of  property,  and  the  case  is  not  a  proper  one  for 
vindictive  damages.  Neveu  v,  Voorhies,  14  La.  An.  738.  The  amount  of  dam- 
ages for  the  wrongful  suing  out  of  an  injunction  must  be  ascertained  by  the 
amount  enjoined;  and  when  that  amount  does  not  appear  of  record,  none  will 
be  allowed  on  appeal,  but  reserved  to  the  party  enjoined.  McCloskey  v.  Central, 
ftc.,  16  La.  An.  284.  Where  an  injunction  has  been  sued  out  on  grave  charges 
of  fraud  and  simulation,  and  the  plaintiff  ofiers  no  evidence  whatever  to  sustain 
them ;  the  maximum  of  damages  allowed  by  law  should  be  awarded.  Oulliber 
V.  Joublanc,  12  La.  An.  237.  On  dissolution  of  an  injunction,  restndnlng  an 
execution  on  a  twelve  months'  bond,  bearing  eight  per  cent,  interest,  damages 
can  only  be  awarded  at  the  rate  of  twelve  per  cent.  Campbell  v,  Oliver,  15  La. 
An.  183.  Damages  are  not  allowed,  under  the  statute,  where  the  plaintiff  in 
part  prevails,  and  the  process  has  not  been  palpably  abused.  Raiford  v.  Thorn, 
15  La.  An.  81.  On  dissolution  of  an  injunction  against  an  execution  on  a  twelve 
mon^'  bond,  bearing  eight  per  cent,  interest,  damages  can  only  be  awarded  at 
die  rate  of  twelve  per  cent.  Campbell  v.  Oliver,  15  La.  An.  183.  An  injunction 
bood,  improperly  made  payable  to  the  sheriff,  his  heirs  and  assigns,  instead  of  to 
the  defendants  in  the  suit,  is,  nevertheless,  sufficient  to  sustain  an  action  in  be- 
half of  the  real  parties  in  interest.  Yitksburg,  &c.  v.  Barksdale,  15  La.  An.  465. 
Upon  dissolution  of  an  injunction  against  the  execution  of  an  order  of  seizure 
and  sale,  without  the  bond  and  security  required  by  the  Code  of  Practice, — 
Articles  739,  740,  —  the  defendant  is  entitied  to  five  per  cent,  damages  on  the 
amount  of  the  judgment    Wirtkowski  v,  Selby,  15  La.  An.  328. 

In  Ohio,  when  an  injunction  restruns  proceedings  by  a  judgment  debtor 
against  certain  property  claimed  by  a  third  party,  without  interfering  with  the 
creditor's  remedy  against  other  property  or  the  person  of  the  debtor,  who  is  not 
made  a  party  to  the  bill,  and  the  injunction  is  subsequentiy  dissolved,  and  the 
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bill  dismissed;  the  ooort  will  not  decree,  on  motion,  against  sncli  thir^  puty,  for 
the  amount  of  the  jadgment    Portsmouth,  &c.  v.  Byington,  12  Ohio,  114. 

In  Missonri,  bj  statute  (Sess.  acts,  1849,  p.  85,  §  12),  upon  the  dissolution  of 
an  injunction,  damages  shall  be  assessed  bj  the  court  or  juiy ;  but,  if  money 
shall  haye  been  enjoined,  the  damages  shsJl  not  exceed  ten  per  cent,  on  the 
amount  released,  ezdusire  of  legal  interest  and  costs.  This  restriction  does  not 
apply  to  the  case  where  the  sale  of  trust  property  has  been  enjoined.  City,  &c. 
V.  Alexander,  23  Mis.  483.  In  case  of  dissolution  of  an  injunction  against  a 
sale  upon  a  deed  of  trust  given  as  security,  the  damages  are  not  the  difierenoe 
between  the  value  of  United  States  treasuiy  notes  at  the  granting  and  dissolu- 
tion of  the  injunction.    Riddlesbaiger  v.  M'Danid,  38  Bfis.  138. 

The  damages  of  six  per  cent.,  authorized  to  be  imposed  in  Alabama,  where  an 
injunction  is  obtained  for  delay,  cannot  be  allowed,  unless  the  facts  stated  in  the 
bill  are  shown  to  be  untrue  or  evasive,  nor  where  the  bill  is  dismissed  for  want 
of  equity.  Crawford  r.  Bank,  &c.,  5  Ala.  55.  Where  a  cause  for  injunction 
against  a  judgment  is  submitted  on  bill  and  answer,  and  the  defendant  denies  the 
equity  of  the  biU,  and  alleges  that  it  was  filed  for  delay ;  six  per  cent,  damages 
may  be  allowed  on  the  judgment.    Weissinger  v.  Johnson,  13  Ala.  93. 

Where  an  injunction  to  restrain  a  sale  of  lots  advertised  for  sale  was  dissolved, 
and  the  complainant's  bill  dismissed,  the  answer  of  the  defendant  showing  that 
he  would  be  obliged  to  advertise  the  lots  again,  and  incur  the  additional  expense ; 
it  was  held,  that  a  decree  to  the  defendant  of  the  cost  of  advertismg  them  was 
proper.    Edwards  v.  Pope,  3  Scam.  465. 

In  Mississippi,  where  the  court  is  of  opinion  that  an  injunction  was  sued  out 
for  delay,  damages  may  be  awarded  on  its  dissolution,  but  not  otherwise.  Tyler 
V.  McCardle,  9  S.  &  M.  230. 

In  Arkansas,  where  an  injunction  was  granted,  under  the  territorial  laws,  and 
the  injunction  was  dissolved  and  damages  assessed  after  the  State  laws  went  into 
force,  it  was  held,  that  the  court  had  no  po¥rer  to  assess  greater  damages  Aan 
were  authorised  by  the  State  laws,  ^filler  v.  Hemphill,  4  Eng.  488.  Where 
on  a  bill  in  chancery  the  defendant's  slaves  are  taken  from  his  possession,  and 
judgment  finally  rendered  in  his  fevor,  his  damages  should  be  what  tlie  slaves 
woidd  have  been  worth  to  him  had  tliey  continued  in  his  possession,  and  any 
losses  or  injury  resulting  as  a  direct,  proximate,  and  natural  consequence  of  their 
removal ;  but  not  when  remote,  speculative,  and  involving  inquiries  collateral  to 
the  consideration  of  the  wrongfhl  act,  such  as  counsel  fees  in  the  suit,  or  expenses 
paid  for  the  conducting  his  business  while  defending  the  suit,  nor  losses  in  such 
business,  incurred  by  absence.    McDaniel  v.  Crablree,  21  Ark.  431. 

In  Vermont,  A  and  B,  as  trustees  of  the  bondholders  of  a  railroad,  leased  it 
to  a  railroad  company.  The  orators,  owning  one  quarter  of  the  bond,  brought 
a  bill,  for  themselves  and  all  other  bondholders  who  should  choose  to  come  in  and 
prosecute,  against  A  and  B  and  the  lessees,  to  set  aside  tSie  lease.  An  injunction 
was  granted  against  the  use  and  occupation  of  the  road  by  the  defendants,  the 
orators  giving  a  bond  for  damages.  The  bill  being  dismissed,  hdd,  the  relation  of 
the  trustees  and  the  orators  was  such  as  to  excuse  the  lessees  from  paying  rent  to 
the  trustees  pending  tlie  injunction,  and  therefore  the  trustees  were  entitled,  as 
damages,  to  that  proportion  of  the  rent,  pending  the  injunction,  which  belonged  to 
the  bondholders,  not  parties.  Stuigis  r.  Knapp,  S3  Verm.  486.  In  case  of  an 
injunction  against  bondholders  of  a  railroad,  to  restrain  the  use  of  the  road,  upon 
dismissal  of  the  bill,  the  defendants  may  have  damages,  a  bond  having  been  given, 
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although  at  the  time  of  the  injnnctioii  a  reodrer  was  appointed  and  took  possea- 
iion  of  the  road ;  dedncting,  howeyer,  the  net  receipts  of  the  receiver.*  Ih.  The 
damages^  upon  dissolution  of  an  injunction  of  a  money  judgment,  should  not 
include  the  amount  of  the  judgment.    Boherts  v,  Fahs,  36  Verm.  268. 


CHAPTER  IV. 

VIOLATION  OF  INJUNCTIONS. 

1.  Conformity  of  the  ixyiinction  and  the  bill. 

3.  When  an  injunction  takea  efiect 

4.  Advice  of  connael. 

5.  PartieB  bound. 

7.  Officers.      *- 

8.  Joint  parties. 

10.  Plaintiff  mnat  snow  an  interest 

11.  Penalty  for  violation. 

17.  Attaclunent — oonrse  of  proceeding. 

21.  Commitment 

81  a.  BfOstoration  of  property. 

22.  Writ  of  assistance. 

23.  Abatement 

24.  Motion  for  dissolution. 

25.  Waiver. 

26.  What  oonstitates  a  violation — notice. 

§  1.  The  violation^  as  well  as  dissolution,  of  iiijunctions 
gives  rise  to  numerous  and  important  questions,  (a) 

(a)  The  whole  subject,  involviqg  several  points  which  are  hereafter  distinctly 
considered,  is  thus  treated  by  Chief  Baron  Comyns :  "  If  a  person,  served  widi 
an  injunction,  afterwards  proceeds  at  common  law,  it  is  a  contempt  to  the  chan- 
cery, and  he  will  be  committed.  Semb.  22  Ed.  4,  37.  Yet  there  it  was  said 
per  Hussey,  that  B.  B.  would  grant  a  HdbeoB  Corpus  and  dismiss  him.  It  shall 
be  served  in  the  same  manner  as  a  tubpcma,  and  i(  after  service,  it  shall  be  dis- 
solved, all  process  for  contempt  issues,  till  the  offender  be  taken  and  committed 
upon  an  affidavit  of  his  disobedience.  And  when  he  is  taken  he  shall  be  commit- 
ted, till  he  obeys  or  gives  security  for  his  obedience,  and  shall  not  be  heard  in  the 
principal  case,  untQ  he  obeys.  If  execution  be  taken  out,  after  an  injunction, 
the  party  shall  make  restitution  for  all  damage  that  appears  to  be  done  to  the 
plaintiff  by  his  affidavit.  No  one  shall  be  restrained  by  an  injunction,  if  he  be 
not  named.  But  if  it  be  served  upon  the  attorney,  &c.,  and  the  defendant  after- 
wards proceeds  himself,  he  will  be  in  contempt  And,  if  a  man  disobeys  an  in- 
junction, he  will  be  in  contempt,  though  it  was  not  regularly  obtained.  And 
though  the  party  would  not  permit  him  to  have  the  writ,  to  examine  it  with  the 
copy  served.  An  injunction  may  be  hj  parol,  to  one  present  in  court.  Or  it  shall 
be  in  writing."    Com.  Big.  Chanoezy,  B.  8. 
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§  2.  It  is  sometiines  held,  that  a  defendant  is  not  enjoined 
by  so  much  of  an  injunction  as  goes  beyond  the  prayer  of  the 
bill.^  But  it  is  also  held,  that,  while  an  injunction  is  in  force, 
it  must  be  obeyed,  though  broader  than  is  authorized  by  the 
bill.  That  the  remedy  of  the  defendant  is  to  apply  for  a  mod- 
ification of  the  injunction.^  On  the  other  hand,  the  defendant 
should  not  be  referred  to  the  bill  to  learn  the  matter  enjoined. 
But,  if  he  has  knowledge  of  the  matter  dehors  the  injunction, 
an  infringement  will  not  be  excused,  because  he  is  so  referred.' 

§  3.  If  the  defendant  be  informed  of  die  issuance  of  an 
injunction,  he  will  be  bound  thereby,  as  if  it  had  been  act- 
ually served,  and  will  be  committed  for  the  breach  of  it.  So, 
also,  if  he  is  informed  that  an  injmiction  has  been  granted, 
and  its  issue  has  not  been  unnecessarily  delayed.^  A  party 
is  in  contempt  of  court,  who  knows  that  an  injunction  has 
issued,  or  is  about  to  issue,  against  him,  and  yet  commits  the 
act  prohibited,  before  the  injunction  can  be  formally  issued  and 
served  upon  him.^  (a)    As  where  a  party  is  in  court,  and  hears 

^  Freeman  v.  Beming,  4  Edw.  Ch.       *  Foster  v.  Famsworth,  1  Swan,  1. 
59S.  *  Endicott  v.  Mathis,  1  Stockt  110; 

*  RichardB  v.  West,  2  Green,  Ch.  Waifle  v.  Vanderhejden,  9  Paige,  45 ; 

456.  Haring  v.  Eaufiman,  2  Beasl.  397.    See 

'  Bjam  V.  Stevens,  4  Edw.  Ch.  119.  §  32. 

(a)  The  following  case  is  found  reported  in  the  (Philadelphia)  Legal  InteUigen- 
oer  (Peiroe  et  al.  v.  Post  et  al.):  "  Sor  mle  to  show  cause  why  attachment  should  not 
issue  against  James  B.  Carr.  Opinion  hj  Sharswood,  J.  James  B.  Carr  is  one 
of  the  defendants  in  the  bill :  he  has  been  put  on  the  witness  stand  hj  the  plain- 
tifis,  and  is  under  examination  before  an  examiner  appointed  to  take  testimony 
in  the  cause.  He  was  called  on  by  the  plaintiff's  counsel  to  produce  his  bank 
books  and  check  books  containing  entries  alleged  to  relate  to  the  matters  in  con- 
troversy. He  admits  the  possession  of  one  bank  book  but  denies  that  he  has 
any  other  bank  books  and  check  books.  Under  the  advice  of  his  counsel  he  de- 
clines to  produce  the  bank  books,  and  on  the  rq)ort  of  the  examiner  a  mle  has 
now  been  taken  for  an  attachment  against  him. 

"An  attachment  is  never  issued  against  a  party  or  witness  unless  he  is  shown 
to  be  guilty  of  contempt  of  the  court.  He  can  only  be  in  contempt  by  disobey- 
ing some  process  or  order  of  the  court  previously  served  upon  him.  Such  service 
must  be  shown  to  have  been  personal.  Even  attachments  against  the  sheriff  for 
not  returning  process  are  never  issued  without  proof  that  a  certified  copy  of  the 
mle  has  been  served  on  him.  There  is  no  evidence  before  me  of  any  order  or 
process  of  the  court  to  produce  the  book  in  question  having  been  made  or  issued, 
or  served  upon  James  B.  Carr.  In  the  character  of  a  witness,  a  subpoena  duce$ 
t4K^um  would  have  been  the  proper  process  :  as  a  party,  an  order  of  the  court  to 
produce  the  particular  book  ascertained  by  the  answer  or  other  evidence  to  be  in 
his  possession.    It  follows  that  this  rule  must  be  discharged. 
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an  order  of  injunction  pronounced.^  So  where  the  defendant 
was  duly  served  with  notice  of  a  petition  for  an  injunction  to 
restrain  collection  of  a  judgment ;  and,  on  trial,  the  injunction 
was  ordered  to  issue  upon  filing  of  a  certain  bond :  held,  after 
the  bond  was  filed,  the  injunction  took  efiect  without  issual  of 
a  regular  writ  of  injunction.^ 

§  4.  So  far  as  the  rights  of  the  plaintiff  are  affected  by  the 
breach  of  an  injunction,  it  is  no  defence  to  the  party  violating 
the  injunction  that  he  acted  with  the  advice  of  counsel,  though, 
if  he  has  acted  in  good  faith,  he  may  be  protected  from  punish- 
ment as  for  a  criminal  contempt.^ 

§  5.  Defendants  duly  served  with  an  injunction  are  per- 
sonally responsible  for  a  violation  of  it,  in  whatever  capacity 
they  acted,  and  firom  whatever  motives.^ 

§  6.  Pragmatic  tre^asserB^  pending  an  injunction,  may  be 
compelled  to  remove  all  erections  made  by  them  in  breach  of 
the  injunction  at  their  own  cost.^ 

§  7.  Property  attached  cannot  be  sold  by  the  officer,  if  an 
injunction  not  to  sell  has  been  issued ;  and,  if  sold,  the  at- 
taching plaintiff  is  liable.  So  an  injunction  upon  a  creditor 
is  violated  by  a  sale  by  the  officer,  in  his  presence,  without 
objection,  the  officer  being  so  far  his  agent.^ 

§  8.  An  injunction  against  several  defendants  is  binding 
upon  so  many  as  have  actual  notice  of  it,  though  neither  the 
injunction  nor  sulpcsna  has  been  served  upon  them.^ 

§  9.  An  injunction,  issued  in  a  suit  by  one  partner,  pro- 
hibiting the  other  firom  meddling  with  the  partnership  property, 
will  not  prevent  creditors  of  the  firm  from  proceeding  at  law 
to  recover  their  debts ;  nor  any  member  of  the  firm  from  con- 

^  Milne  v.  Van  Bnskirk,  9  Iowa,  55S.  *  Mnrdock's  case,  2  Bland,  461. 

*  lb.  •  Blood  V.  Martin,  21  Geo.  127. 

*  Hawley  v.  Bennett,  4  Paige,  163.  ^  Waffle  v,  Vanderheyden,  S  Paige, 

*  QoackenboBh   v.    Van   Riper,    2  46. 
Green,  Ch.  350. 
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fessing  a  judgment  to  such  creditors,  so  as  to  give  them  prefer- 
ence in  payment.^ 

§  9  a.  In  a  suit  by  parties  in  a  joint  stock  banking  company, 
for  themselves  and  other  shareholders,  to  restrain  a  creditor  of 
the  company  from  sning  the  shareholders  for  a  debt  alleged  to 
have  been  inequitably  contracted ;  the  common  injunction  re- 
strained the  defendants  from  proceeding  at  law  touching  the 
matters  in  question.  Held,  the  injunction  applied  only  to  the 
plaintiff  on  the  record,  and  was  not  violated  by  a  proceed- 
ing on  the  part  of  the  defendants  against  other  shareholders 
not  individually  named.  But  if  such  shareholders  would  sub- 
mit to  the  terms  imposed  on  the  plaintifis,  they  might,  on  ap- 
plication of  the  plaintiffs,  have  the  same  relief.  It  must  appear 
that  they  stood  in  the  same  situation  as  the  plaintiffs  ;  but  not 
necessarily,  that  on  the  merits  they  were  entitled  to  the  in- 
junction. But  the  defendants  might  show  that  they  were  not 
equitably  entitled  to  the  injunction.^ 

§  10.  On  application  to  the  court,  in  the  nature  of  a  civil 
remedy,  to  punish  for  breach  of  an  injunction,  the  plaintiff 
must  show  that  he  has  an  interest  in  the  subject-matter  or  a 
right  to  prosecute  for  the  breach,  except  in  the  case  of  infants, 
lunatics,  &c.,  who  are  incapable  of  protecting  their  own  rights.* 

§  11.  If  parties  violate  an  injunction,  an  attachment  will 
issue  against  them  for  contempt.^ 

§  12.  Slight  evidence  will  justify  a  judgment  nifd,  to  show 
cause  why  a  party  should  not  be  fined,  &c.,  for  violating  an 
injunction.^  And  attachment  for  a  contempt,  to  recover  legal 
rights  lost  by  violation  of  an  injunction,  does  not  require  strictly 
regular  service  of  the  injunctional  order.  Thus  where  copies 
of  such  order,  against  waste,  not  certified  by  the  clerk,  were 
served  upon  the  defendants  personally,  without  exhibiting  the. 
original ;  it  is  error  for  this  reason  to  dissolve  an  attachment 

1  M'Oedie  v.  Senior,  4  Paige,  878.  ■  Hawlcy  r.  Bennett,  4  Paige,  163. 

'  Lund  V.  Blanshard,  4  Hare  (30  Eng.        *  Newark  o.  Elmer,  1  Stockt.  754. 
Cha.),  290.  *  Blood  v.  Martin,  21  Geo.  127. 


GH^  IT.]  TIOLATIOlf  OF  INJITNGTIONS.  161 

feimded  upon  an  affidavit  of  an  injiirioiis  yiolation  of  such 
order.* 

§  18.  It  was  held,  that  the  Talue  of  property,  sold  in  vio- 
lation of  an  injunction,  should  be  paid  by  the  party  selling  to 
the  receiver,  the  court  having  assessed  it  as  a  fine  for  con- 
tempt' 

§  14.  But  where  a  railroad  had  been  enjoined  from  giving 
certain  undue  preference  in  carriage  to  a  particular  line  of  trans- 
portation, the  court  refused  to  grant  an  attachment  against  the 
company  for  disobedience  of  the  order,  their  affidavit  showing 
bond  fide  endeavor  to  comply  with  it.'  And  while  an  injunc- 
tion, though  improperly  issued,  must  be  respected  so  long  as  it 
remains  in  force ;  after  dissolution,  a  motion  for  an  attachment, 
for  a  violation  of  the  injunction  while  in  force,  cannot  be  sus- 
tained.^ So,  where  a  case  has  been  removed  from  a  State 
court  to  the  Circuit  Cqurt  of  the  United  States,  under  §  12 
of  the  Judiciary  act  (1789),  it  stands  as  if  originally  brought 
in  the  Circuit  Court ;  and  therefore  an  injunction,  allowed  by 
l^e  State  court,  &lls  by  the  removal,  so  that  the  Circuit 
Court  has  no  power  to  grant  an  attachment  against  the  defend- 
ant, for  a  violation  of  tiie  injunction  before  the  case  was  re- 
moved. But  a  motion  for  an  injunction  on  the  face  of  the 
bill  may  be  heard  in  the  Circuit  Court,  as  if  it  had  been  orig- 
inally filed  tiiere.^ 

§  15.  If  the  damages,  caused  by  a  constructive  infringement 
of  an  injunction,  cannot  be  calculated,  an  attachment  will  be 
refused,  and  the  damages  will  be  left  to  be  embraced  in  the 
decree.® 

§  16.  Where,  on  a  motion  for  attachment  for  alleged  viola- 
tion of  an  injunction,  it  appeared  that  there  had  been  no  violar- 
tion;  and  fmrtiier,  that  the  plaintiff  had  induced  the  defendant 

1  Ramstock  v.  Roth,  18  Wis.  522.  *  Moat  v.  Halbein,  2  Edw.  Ch.  IBS. 

>  Blood  u.  Martin,  21  Geo.  127.  ^  Mcliood  v.  Ihincan,  5  McL.  342. 

*  Raiuome  v.  Eastern,  4  C.  B.  N.  8.       9  Bjam  v.  Stevens,  4  Edw.  Ch.  119. 
135. 
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to  do  the  acts  which  constituted  the  alleged  violation :  held, 
the  plaintiff  must  pay  the  costs  of  the  motion.^ 

§  16  a.  A  proceeding  for  contempt  by  breach  of  an  injunc- 
tion is  held  to  be  on  behalf  of  the  people,  and,  if  pending, 
will  not  be  discontinued  by  a  dissolution  of  the  injunction; 
and  evidence  is  admissible  on  the  part  of  the  prosecution  to 
contradict  the  defendant's  answers  to  interrogatories.^ 

§  16  b.  In  a  suit  to  recover  damages  for  an  alleged  trespass 
upon  mining  claims  alleged  to  be  the  property  and  in  posses- 
sion of  plaintifis,  and  for  perpetual  injxmction  against  future 
trespasses,  the  injunction  was  granted,  motion  to  dissolve  it 
was  refused,  and,  upon  appeal  from  the  refusal,  an  ex  parte 
order  was  made  directing  the  plaintiffs  to  yield  possession  to 
the  defendants ;  but  the  plaintiffs  refused  to  obey,  and  an  order 
was  issued  that  they  should  show  cause  why  they  should  not 
be  punished  for  contempt.  Held,  this  order  was  irregular,  and 
must  be  reversed.* 

§  17.  A  motion  for  an  attachment,  for  contempt  of  court  in 
not  obeying  an  injunction,  should  state,  in  the  proo&  on  which 
the  application  is  founded,  the  specific  acts  of  omission  or  com- 
mission which  constitute  the  alleged  contempt.^ 

§  18.  Where  the  defendant  in  this  proceeding  was  ordered 
to  answer  certain  interrogatories;  held,  the  interrogatories 
must  be  limited  to  the  particular  ofiences  specifically  alleged  in 
such  proo&,  and  he  could  not  be  required  to  answer  as  to  par- 
ticulars charged  on  information  and  belief,  and  not  on  direct 
evidence.* 

§  19.  Where  interrogatories,  unauthorized  in  law  and  bad 
in  substance,  were  demurred  to  ;  held,  the  defendant  was 
entitied  to  costs  on  the  demurrer ;  but,  the  defendant  having 
answered  other  interrogatories,  taking  issue  upon  them,  that 

1  Sparlanan  v.  Higgins,  2  Blatdi.  *  Parkhnrst  o.  Kmsman,  2  Blatch. 
oo  7S. 

«  Crook  V.  People,  16  HI.  534.  »  lb. 

'  Brennan  v.  Graston,  17  Cal.  S75. 
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the  enforcement  of  the  costs  should  be  stayed  until  the  issues 
were  disposed  of.^ 

§  20.  The  proper  mode  of  proof  on  such  issues  is  by  testi- 
mony taken  orally  before  a  master.^ 

§  20  a.  In  a  case  of  flooding  alleged  to  be  caused  by  a  drain, 
the  defendants  were  enjoined  from  producing  this  effect  by 
such  drain,  but  not, -otherwise,  from  doing  any  definite  act. 
The  flooding  aflerwards  occurred,  but  the  defendants  denied 
to  the  best  of  their  belief  that  it  was  caused  by  the  drain. 
Held,  the  court  would  not  treat  them  as  contumacious  and 
commit  them,  until  a  verdict  at  law  should  have  conclusively 
disproved  this  denial ;  and  such  verdict,  having  been  set  aside, 
was  insufficient.' 

§  20  b.  Where  a  party,  having  obtained  an  injunction,  pub- 
lished an  advertisement,  composed  partly  of  what  the  court 
had  ordered,  and  partly  of  what  it  had  not  ordered ;  the  court 
refused,  on  motion,  to  commit  him  for  contempt  or  to  dissolve 
the  injunction,  but  required  him  to  publish  such  other  adver- 
tisements as  would  correct  the  error.^ 

§  21.  A  party  who,  after  notice  of  a  writ  of  injxmction 
awarded  against  him,  is  guilty  of  a  breach  of  it,  may  be  com- 
mitted without  production  of  such  writ.^ 

§  21  a.  The  defendants  having  taken  out  execution  in  breach 
of  an  injunction,  and  some  of  the  bailiffs,  who  served  the  ex- 
ecution, having  found  out  a  place  in  a  wall  in  the  plaintiff's 
house,  that  was  made  up  again  with  bricks,  wherein  was  hid 
JE150,  and  having  taken  away  the  money,  and  done  great  spoil 
to  the  plaintiff's  goods,  an  order  was  made  and  affirmed,  that 
the  defendants  should  make  good  this  money  to  the  plaintiff, 
and  should  satisfy  all  other  damage  which  the  plaintiff  would 
swear  he  had  sustained.     The  Lord  Keeper  *^  thought  it  an 

1  Parkhnntv.  Kinsman,  2  Blatch.  78.  *  liatthews  v.  Smith,  3  Hare  (25 

*Ib.  Eng.  Cha.),  331. 

*  Dawson  v.  Payer,  5  Hare  (26  Eng.  '  McNeil  v,  Garrett,  1  Cr.  &  Ph.  98. 
Cha.),  424. 
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idle  practice  in  the  court  to  put  a  thief  to  his  oath  to  accuse 
himself,  for  he  that  has  stolen  will  not  stick  to  forswear  it ; 
and  therefore  in  odium  9poliatoris  the  oath  of  the  party 
injured  should  be  a  good  charge  upon  him  that  has  done  the 
wrong."  ^ 

§  21  b.  An  act  done  by  a  party,  in  violation  of  an  injunc- 
tion issued  against  him,  will  be  deemed  ineffectual  as  to  the 
purpose  intended  by  him ;  therefore,  if  he  take  possession  of 
premises  under  a  writ  of  possession,  which  he  had  been  en- 
joined from  procuring,  his  possession  is  imlawAil;  and  the 
party  injured  will  be  relieved  as  well  by  a  writ  of  forcible 
entry  and  detainer  at  law,  as  in  chancery.'  So  where,  after 
an  injunction  against  proceedings  under  an  execution,  the 
officer  sells  property  levied  upon  before  the  injunction,  he 
becomes  a  trespasser  ab  initio.^ 

§  22.  In  case  of  disobedience  of  an  order  to  deliver  posses- 
sion, under  a  decree  of  sale,  containing  no  direction  of  tiiat 
kind,  an  injunction  issues,  and,  on  proof  of  a  refiisal  to 
comply  with  the  injunction,  a  writ  of  assistance  issues  to  the 
sheriff,  of  course.  Where  the  order  to  deliver  possession  is 
made  part  of  the  decree  of  sale,  the  proper  remedy,  in  case  of 
disobedience,  is  a  writ  of  execution  of  the  decree.^ 

§  23.  Where  a  dam  had  been  erected  upon  a  stream,  in 
violation  of  an  injunction  issued  in  a  cause  then  pending,  the 
court,  on  motion,  ordered  the  dam  to  be  removed.^ 

§  24.  While  a  party  is  in  contempt  for  disobedience  to  an 
injunction,  he  cannot  properly  have  a  hearing  on  a  motion  for 
its  dissolution.  Otherwise,  where  the  nature  and  extent  of 
the  punishment  to  be  inflicted  for  such  contempt  depend 
on  the  question  whether  the  injunction  ^shall  be  continued  or 
not.* 

^  Childrens  v.  Saxb^,  1  Vem.  206.  *  Eenhaw  v.  Thompson,  4  John.  Ch. 

'  Fowler  v.  Fanisworth,  1  Swan,  1.      609. 

'  Turner  v.  Gatewood,  S  B.  Mon.       '  Hammond  «.  FoUer,  1  Paige,  197. 
613.  «  WiUiamMn  v.  Camaa,  1  GiU  &  J. 
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§  25.  The  benefit  of  aa  injunction  is  not  waived  by  delay- 
ing for  three  years  to  proceed  for  a  violation  of  it^  But,  an 
injunction  having  been  ordered  April  28, 1855,  but  not  tested 
t31  June  11, 1855,  and  not  served  until  June  4, 1856,  a  writ 
of  attachment  will  not  be  iasued  against  the  defendant,  for 
disobeying  the  injunction.  After  such  a  lapse  of  time,  the 
plaint^  should  have  applied  to  the  court  for  permission  to  use 
the  injunction.^ 

§  25  a.  Where  a  bill  is  pending  in  one  county,  and  the 
plaintiff  applies  for  an  injunction  to  a  judge  or  court  in  an- 
other ;  the  writ  of  injunction  is  properly  made  returnable  in 
the  fonner  coanty,  and  such  judge  or  court  h»  no  jurisdiction 
of  an  alleged  contempt  in  violating  the  injunction.^ 

§  25  b.  The  injunction  may  be  granted  by  a  judge  sitting  in 
court  in  the  latter  county,  although  the  statute  seems  to  con- 
template that  it  should  be  done  out  of  court.  But  it  has  no 
^rreater  effect  in  one  case  than  the  other,  and  the  judge  has 

§  25  c.  We  now  proceed  to  illustrate  more  particularly  by 
examples,  what  does  or  does  not  constitute  a  violation  of  an 
injunction. 

§  26.  Notice  of  trial  is  a  breach  of  injunction  to  stay  pro- 
ceedings in  an  action  at  law.^ 

§  26  a.  An  order  to  change  the  venue  is  a  breach  of  an  in- 
junction to  stay  trial.^ 

§27.  An  injunction,  restnuning  a  party  from  navigating 
the  bay  of  New  York,  applies  to  the  waters  between  Staten 
Island  and  Whitehall  Landing  in  New  York  city.^      And 

1  Dale  V.  Bosevelt,  1  Paige,  85.  «  Clark  v.  Wood,  S  Halst  Ch.  458. 

'  McCormick  v.  Jerome,  3   Blatch.  See  Jamison  v.  Knotts,  12  Rich.  190. 
C.  C.  486.  «  Pariente  v.  Bensiuaa,  13  Sim.  (S6 

*  ^iMlroflcoggin,  &c.  v.  AndroBcoggin,  Biiff.  Cha. )  522. 
Ae.,  49  Maine^  892.  T^anderbilt,  4  John.  Ch.  57. 

*Ib. 
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where  an  injunction  was  granted,  restraining  a  party  firom  run- 
ning a  steamboat  between  two  points  (New  York  and  Eliza- 
bethtown),  and  the  defendant  proceeded  to  cany  passengers  a 
portion  of  the  distance,  when  they  were  transferred  to  a  boat 
belonging  to  another  person,  in  which  they  completed  the 
passage ;  and  he  also  carried  passengen  from  one  terminm  of 
the  route  to  a  point  out  of  the  direct  course,  and,  after  a  stop 
of  a  few  minutes,  proceeded  to  the  end  of  the  route:  held,, 
either  course  of  proceeding  was  a  violation  of  the  injunction.^ 

§  28.  Where  an  .injunction  was  imposed  in  general  terms, 
without  any  reference  to  previous  judicial  proceedings,  from 
which  the  defendant  claimed  to  derive  his  authority ;  held, 
the  act  enjoined  was  prohibited  while  the  injxmction  remained 
undissolved,  although  a  new  authority  was  obtained  by  the 
defendant  from  a  similar  source.^ 

§  29.  Where  a  defendant  was  enjoined  against  ^*  selling, 
pledging,  or  disposing  of"  any  goods  belonging  to  the  plaintiff, 
a  mere  offer  by  him  to  sell  some  of  the  plaintiff's  goods  was 
held  to  be  a  violation,  sufRcient  to  authorize  the  appointment 
of  a  receiver,  though  not  for  an  attachment.^ 

§  30.  Upon  a  bill  filed  in  the  (Maryland)  High  Court  of 
Chancery,  an  injunction  was  granted,  restraining  the  defend- 
ant, A,  from  giving,  and  the  defendants,  B  and  wife,  from  re- 
ceiving from  A,  a  preference  over  his  other  creditors.  Held, 
that  proceedings  subsequently  instituted  by  B  and  wife  in  the 
county  court  as  a  court  of  equity,  and  a  decree  thereby  ob- 
tained, giving  them  such  preference,  were  violations  of  the 
injunction,  and  that  the  former  court  had  a  right  to  prohibit, 
by  injunction,  the  execution  of  such  decree^  and  to  treat  it, 
with  the  proceedings  by  which  it  was  obtained,  as  a  nullity.^ 

§  31.  An  injunction  prohibited  an  assignee  for  the  benefit 
of  creditors  from  ^^  intermeddling  with,  receiving,  or  coUect- 

1  Oeden  v.  Gibbons,  4  John.  Ch.  174.        '  Tvler  v.  Pope,  4  £dw.  Ch.  430. 
*  Williamson  o.  Caman,  1  Gill  &  J.       *  Winn  v.  Altot,  2  Md.  Ch.  Deck. 
1S4.  42. 
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ing  '*  any  of  the  assignor's  property.  Held,  the  bringing  of 
an  action  of  trespass  against  a  sheriff,  who  assumed  to  take 
such  property  out  of  the  possession  of  the  assignee,  would  not 
be  a  violation  of  the  injunction,  and  therefore  the  failure  to 
bring  it  was  not  excused  by  the  injunction,  under  the  statute 
of  limitations.^ 

§  82.  We  have  already  seen  (Sect.  8),  that  an  injunction 
may  take  effect  without  any  technical  formality,  where  the 
party  has  notice.  In  connection  with  the  point  now  under 
consideration,  what  constitutes  a  breach  of  an  injxmction,  it 
may  be  here  added,  that  a  person  is  sometimes  held  not  bound 
to  obey  an  injunction,  until  after  due  service  thereof  on  him. 
And  verbal  notice  that  aik  order  has  been  made  is  held  not 
sufficient.^  (a) 

§  82  a.  Want  of  notice  must  be  distinctly  alleged  in  the 
answer.  Thus,  where  the  petition  prays  for  an  injimction  to 
restrain  the  defendant  firom  paying  over  money  held  by  him 
as  trustee,  and  also  for  a  decree  that  it  be  paid  to  the  plaintiff; 
it  is  not  sufficient  to  aDege  in  the  answer  that  the  money  had 
been  paid  to  the  eestm  qui  trusty  but  it  must  be  stated  that  it 
was  so  paid  before  notice  of  the  injunction.^ 

§  88.  A  defendant  and  his  clerk  in  court  will  not  be  com- 
mitted for  breach  of  an  injunction,  notice  of  which  was  given 
to  the  'derk.  He  is  not  an  agent  for  this  purpose.^  But 
where  notice  of  the  order  for  an  injimction  against  waste  was 
personally  served  on  the  defendant  the  morning  after  it  was 
obtained,  and  it  was  fiilly  explained  to  him,  and  he  was  insol- 
vent ;  he  was  committed  for  proceeding  with  the  waste.     The 

1  McQueen    v.  Babcock,   41    Barb.        *  Hollii  v.  Border,  10  Tex.  360. 
837.  *  Qooaeman  v.  Dann,  10  Sim.  518. 

>  Elliott «.  Osborne,  1  Cal.  396. 

(a)  In  reference  to  notice  to  the  pUunHff;  yiolataon  of  an  original  injunction 
granted,  ex  parU,  modified  on  motion  of  the  defendant,  without  notice  to  the 
platntiff,  on  bond  bjr  the  defendant,  is  no  contempt,  as  the  jndge  had  a  right  to 
modify  the  order  by  §  334  of  the  (Califomia)  Ihiuitice  Act  If  he  erred  in  so 
doing,  the  remedy  of  the  plaintiiF  is  by  appeal ;  he  cannot  hare  a  mandamus  to 
compel  an  attachment  for  contempt    Fremont  v.  Merced  Mining  Co.,  9  CaL  IS. 
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Lord  -Chancellor  remarked,  that,  if  the  paHy  is  in  court  at  the 
time  that  the  injunction  is  granted,  that  is  enough  ;  or  even  if 
he  is  on  the  outside  of  the  court,  and  infonned  by  one  on  the 
inside.^ 

§  84.  Where  a  husband  had  been  enjoined  fix>m  annoying 
his  wife,  it  was  held  that  sending  her  a  letter,  at  the  sugges- 
tion of  her  next  friend,  which  was  delivered  to  him  unsealed, 
informing  her  of  the  transmis^on  of  certain  articles  for  her 
use,  was  not  a  breach  of  the  injunction,  though  it  contained 
animadversions  upon  her  conduct.'  And  the  mere  expression 
of  a  wish  to  the  wife,  to  have  his  children  back,  was  held  not 
to  be  claiming  them,  within  the  terms  of  the  injunction,  pro- 
hibiting him  from  making  such  claim.^ 

4 

§  35.  Where  an  injunction  had  been  granted,  enjoining  the 
defendant  from  interfering  with  or  incumbering  certain  lands 
and  premises,  and  the  defendant,  at  and  previous  to  the  grant- 
ing of  the  injunction  being  in  possession  of  and  claiming  title 
to  a  mill  on  the  land,  forcibly  put  out  the  agents  of  the  com* 
pkdnant,  who  came  into  the  mill  after  the  injunction  had  been 
served,  and  refused  to  leave  when  requested ;  it  was  held  to 
be  no  violation  of  the  injunction,  which  was  not  intended  to 
dispossess  the  defendant.^ 

§  86.  Where  the  proprietors  of  a  canal  were  enjoined  from 
obstructing  the  use  of  the  towing  path,  which  the  public  had 
a  right  to  use  as  such ;  it  was  held,  that  obstructions  by  the 
defendants  to  the  use  of  the  path  for  other  purposes  were  not 
a  breach  of  the  injunction,  though  they  had  no  legal  right  to 
make  them.^ 

§  86  a.  A  late  case  in  England  illustrates  the  point,  as  to 
what  constitutes  violation  of  an  injunction ;  including  also  the 
party  who  may  be  guilly  of  such  vioUtion,  and  the  mode  of 
its  punishment. 

^  VawwndMi  v.  Boae,  S  Jac  &  W.  *  Hemmingwaj  v.  Preston,  Walk. 

SH(4;  aoc.  I  Cal.  896.  (Mich.)  528. 

'  Lourie  V.  Loorie,  9  Paige,  234.  '  Bosky   •.    Suqaehanna,   &e.,   S 

s  lb.  Bland,  68. 
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§  36  b.  March  6th,  the  defendants,  a  local  board  of  health, 
were  enjoined  from  causing  or  permitting  sewage,  or  water 
polluted  therewith,  to  pass  through  drains  or  chmmels  under 
th^  control  into  a  river,  to  the  ii\jur7  of  the  plaintiff,  a 
miller,  residing  about  three  miles  below  the  out&U  of  the 
defendants'  works.  Execution  of  the  order  was  stayed  till 
July  1.  Subsequently  to  that  date,  they  did  not  comply  with 
the  order,  but  alleged  that  they  had  not  discovered  a  mode  of 
deodoriang  the  sewage  ;  that  the  order  could  not  be  obeyed 
without  stopping  the  drainage  of  the  town,  which  would  sub- 
ject them  to  hostile  proceedings  at  law  and  in  equity,  and 
compel  violation  of  an  act  of  Parliament ;  that  there  had  been 
no  wilftd  defiiult,  and  a  sequestration  would  be  ineffectual, 
their  property  being  all  public  property,  injurious  to  the  public, 
by  preventing  them  from  fiilfilling  their  duties,  and  futile,  as 
it  would  compel  the  members  to  resign.  Held,  a  gross  and 
wilfol  contempt,  and  sequestration  was  ordered  to  issue.  Sir 
W.  Page  Wood,  V.  C,  in  very  strong  language  repudi- 
ates the  theory,  advanced  for  the  defendants,  of  any  dis- 
tinction in  a  case  of  this  nature  between  a  single  individual 
and  a  public  body.  Referring  to  a  prior  case  of  like  kind,  he 
remarks,  —  **  In  the  case  of  the  Birmingham  Local  Board  of 
Health,  I  was  told  that  the  large  and  important  town  of  Bir- 
mingham would  be  stifled  and  smothered,  and  perhaps  sub- 
jected to  pestilence,  if  the  board  were  not  allowed  to  di»- 
chaige  the  whole  of  their  sewage  into  the  river,  on  which  a 
private  gentleman^  the  plaintiff,  had  certain  rights  of  fishing, 
as  well  as  of  sending  his  cows  to  drink,  and  odier  benefits  of 
that  kind.  But  it  appeared  to  me  quite  plain  from  the  act 
of  Parliament  that  they  had  no  right  to  discharge  their  sewage 
into  the  river ;  and  I  did  not  in  the  least  regard  the  circum- 
stance of  their  acting  for  one  hundred  thousand  people. 
What  difierence  can  it  possibly  make  as  to  the  commission  of 
an  illegal  act,  whether  a  man  acts  on  behalf  of  thousands  or 
on  behalf  of  himself  only."  The  vice-chancellor  proceeds  to 
consider  the  circumstances  of  the  case,  upon  the  supposition 
of  an  individual  defendant.  *^  Suppose  a  man,  for  his  own 
convenience,  for  the  purpose  of  getting  rid  of  his  own  sewage, 
something  that  annoys  him,  throws  it  into  his  neighbor's  yard, 
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or  into  his  neighbor's  river,  and  that  he  is  ordered  by  the 
court  not  to  permit  the  sewage  under  his  control  to  pass  into 
his  neighbor's  river,  to  his  annoyance.  Suppose  that  he  after- 
wards comes  here,  telling  the  court  that  he  has  consulted 
most  eminent  chemical  authorities,  and  has  done  the  best  he 
can  during  a  long  continuance  of  inquiry,  but  that  he  has 
found  out  there  is  no  possible  mode  by  which  he  can  deodor- 
ize the  sewage,  or  at  least  that  he  has  not  yet  arrived  at  or 
discovered  it,  and  therefore  that  he  has  not  ceased  to  pour  that 
sewage  into  the  river  or  upon  his  neighbor's  property ;  that 
he  pours  it  into  the  river  because  he  does  not  find  it  pleasant 
or  agreeable  to  retain  it ;  that  he  means  to  continue  to  pour 
it  into  the  river  until  he  shall  find  out  something  that  will 
deodorize  it ;  and  then  asks  the  court  to  stay  its  proceedings 
until  that  is  done.  Would  not  that  be  a  most  outrageous 
breach  of  the  order,  and  a  flagrant  contempt,  for  which  the 
only  proceeding  the  court  could  take,  would  be  to  order  com- 
mittal ?  The  simple  and  only  view  is,  that  an  order  must  be 
obeyed,  and  that  those  who  wish  to  get  rid  of  that  order  must 
do  so  by  the  proper  course,  an  appeal.  So  long  as  it  exists, 
the  order  must  be  obeyed,  and  obeyed  to  the  letter ;  and  any 
one  who  does  not  obey  it  to  the  letter  is  guilty  of  committing 
a  wilful  breach  of  it,  unless  there  be  some  misapprehension 
which  all  mankind  are  subject  to,  and  which  may  mislead  him 
upon  the  plain  reading  of  the  order.  What  created  the  evil 
was  what  was  done  by  those  gentlemen,  and  those  who  created 
the  evil  must  remove  it.  It  is  not  for  me  to  say  how  they  are 
to  do  this.     They  must  take  their  own  steps."  ^ 

§  87.  Mere  notice  to  the  sheriff  of  the  injunction  is  suffi- 
cient, and  if  he  afterwards  proceeds  it  is  a  contempt.^  And 
to  a  bill,  to  enjoin  execution  creditors  fix>m  proceeding  to  en- 
force their  executions,  the  sheriff  is  not  a  necessary  party* 
Notice  to  him  of  the  order  for  an  injunction  is  sufficient.'  So 
an  injunction,  restraining  the  levy  of  an  execution,  precludes 
the  creditor  from  placing  it  in  the  officer's  hands,  though  no 

1  Spokes  V.  Banburj,  &c.,  Law  Bep.       *  Edney  v.  King,  4  Ired.  Eq.  465. 
(Eng.)  Eq.  Janiuuy,  1S66,  p.  41,  pp.       '  Hext  v.  Walker,  5  Rich.  £q.  5. 
46,  47,  50. 


C^.   IT.]  VIOLATION  OP  INJUNCTIONS.  171 

sale  is  made.^  So,  after  the  first  proclamation  under  a  writ 
of  exigi  facias^  a  common  injunction  was  issued.  The  sheriff 
applied  to  the  judgment  creditor's  solicitor  for  instructions, 
but  the  solicitor  declined  to  give  any.  The  sheriff  then  made 
three  of  the  remaining  proclamations.  Held,  the  creditor  was 
guilty  of  a  contempt,  punishable  by  costs,  though  not  by  a 
comikitment.3 

§  38.  After  service  of  the  ordinary  injunction  in  a  creditor's 
suit,  the  defendant  is  not  guilty  of  contempt,  by  proceeding  to 
judgment  in  a  suit  previously  commenced.^  So  it  is  not  a  vio- 
lation of  an  injunction,  restraining  a  party  firom  suing  the 
executors,  or  other  representatives  of  the  testator,  to  sue  the 
heirs.^  But  a  judgment  debtor,  aftier  the  issuing  of  an  injunc- 
tion in  a  creditor's  suit  upon  the  judgment,  will  incur  a  con- 
tempt, by  applying  money  previously  earned,  or  in  his  posses- 
sion at  the  time  of  the  service  of  the  injunction,  to  the  payment 
of  other  debts,  though  small,  and  contracted  for  family  sup- 
plies.* 

§  39.  Where  a  party,  against  whom  judgment  had  been 
rendered,  was  enjoined  against  interfering  with  or  disposing 
of  his  property  until  a  receiver  was  appointed,  and  confessed 
judgment  in  another  case  begun  after  the  first,  and  with  intent 
to  delay  the  payment  to  the  plaintiff  in  the  first  suit,  and 
made  an  assignment  to  the  receiver  appointed  in  the  second 
suit ;  he  was  held  to  be  guilty  of  contempt,  and  was  fined  to 
the  amount  of  the  first  plaintiff's  costs  and  judgment.^ 

1  Sngg  V.  Thrasher,  30  Miss.  135.  *  Dale  v.  Bosevelt,  1  Paige,  35. 

s  Woodley  v.  Bodington,  9  Sim.  314.  *  Taggard  v.  Talcott,  3  £dw.  Ch. 

*  Parker   v.  Wakeman,    lO   Paige,  638. 

485.  *  Boss  V.  Classman,  3  Sandf.  676. 


CHAPTER  V. 

INJUNCTION  OF  JUDGMENTS  AND  EXECUTIONS. 

1.  BehBcaing  in  law  and  equity;  new  trial,  &&;  histoiy  of  the  law  relating  to 

injunction  of  judgments. 
S,  An  inequitabie  judgment  may  be  enjoined.    Bnt  q)ecial  grounds  must  be 

thown ;  in  general,  one  court  will  not  interfere  with  the  action  of  another. 
5  a.  Amount  of  judgment^  as  afifecting  injunction. 

10.  Injunction  of  a  judgment  in  another  State. 

11.  Terms  of  granting  an  injunction. 
SS.  Smecamue  injunctions. 

82  a.  The  plaintiff  must  show  diligence,  and  disproye  neglect  on  his  own  part ; 
laeha ;  omission  of  defence  at  law ;  pleadings  must  show  diligence. 

80.  Exceptions  to  the  general  rule;  surprise,  accident,  mistake,  newly  discoy- 

ered  evidence. 
86.  Injunction  in  case  of  fraud ;  want  of  consideration. 
41.  Formal  errors. 
45.  Form  and  mode  of  judgment;  judgment  by  default,  confession,  warrant  of 

attorney,  ftc 
58.  ££fect  of  oppaonMos  in  the  suit  at  law. 
55.  Injunction  in  case  of  compromise  or  award.  , 
57.  Injunction  of  a  judgment  in  part 
63.  In  case  of  payment. 
69.  Of  bankruptcy. 
69  a.  Of  EetK>ff. 
74  a.  General  rule  as  to  the  ettoppd  of  the  former  judgment 

81.  Pleadings  upon  a  bill  for  injunction  of  a  judgment 
86.  Parties. 

104.  Appeal. 

105.  Trial  by  jury. 

106.  Questions  of  jurisdiction. 

107.  Judgments  in  reference  to  Htle. 

111.  In  case  of  Bwrettea. 

112.  Of  trusts. 

113.  Miscellaneous  cases.  - 

122.  Injunction  of  €xeaaUm$;  general  rules. 

125.  Where  a  levy  or  sale  would  cause  a  dmtd  vpon  the  tiil9  of  the  complainant^  or 
cause  irreparable  damage.    Cases  of  conflicting  claims  to  the  property. 

129.  In  case  of  fraud,  actual  or  constructiye. 

130.  In  case  of  payment,  in  whole  or  in  part 
184  a.  In  case  of  set^yff. 
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135.  Want  of  redress  at  law ;  want  of  diligence ;  notice,  Ac. 

139.  Parties. 

142.  Injunction  in  case  of  sueeeuive  execations. 

144.  Miscellaneoas  points. 

§  1.  It  will  be  seen  hereafter,  that  the  process  of  injunction 
is  often  resorted  to,  like  other  legal  remedies,  bj  reason  of  an 
alleged  wrongftd  act,  in  pai$^  or  independent  of  any  legal 
sanction,  of  one  person,  causing  injury  to  another.  There  is{ 
however,  another  and  a  very  ft^quent  occasion  for  its  exercise, 
in  restraining  the  enforcement  by  action  at  law  of  a  pretended 
legal  claiih.  In  this  application,  injunction  bears  a  very  close 
resemblance  to  a  new  trial  or  other  mode  of  rehearing  in  a 
court  of  Jaw.  More  especially,  the  remedy  of  new  trial,  in  its 
modem  enlargement  by  judicial  construction  and  express  statu- 
tory provision,  partakes  largely  of  equitable  considerations, 
and  has  therefore  to  some  extent  superseded  the  nominally 
and  exclusively  equitable  remedy  of  injunction.  In  two  par- 
ticulars, however,  these  remedies  are  clearly  distinguishable, 
and  the  former  is  no  substitute  for  the  latter.  Ordinarily,  a 
new  trial  must  be  applied  for  before  judgment^  while  injunction 
may  overrule  a  judgment  or  even  an  execution.  And,  in  ad- 
dition, contingencies  are  constantly  occurring,  where  even  the 
liberal  redress  afforded  by  the  motion  for  a  new  trial,  in  its 
modem  application,  would  leave  a  party  remediless,  but  for  the 
still  broader  equitable  and  summary  interposition  of  a  court  of 
chancery.^  (a) 

1  See  Hilliard  on  New  Trials,  chap.  18 ;  Franklin  o.  Greene,  2  Allen,  519. 

(a)  Upon  ihis  subject,  a  late  case  decides  the  following  points :  The  power  of  a 
court  of  equity  to  look  into,  and  on  the  g>round  of  fraud  to  relieve  againat,  the 
judgments  of  other  courts,  is  well  established.  Tomkins  v.  Tomkins,  3  Stockt. 
512.  Where  the  judgment  has  been  procured  by  artifice  or  concealment,  and  the 
court  where  the  fraud  has  been  perpetrated  cannot  afford  adequate  relief,  the 
court  will  prevent  the  fraudulent  party  frt>m  using  his  judgment  to  the  injury  of 
his  adversary ;  or,  if  he  has  enforced  it,  will  hold  him  as  a  trustee  and  compd 
him  to  account  lb.  The  court  will  relieve  against  ihe  fraudulent  use  of  a  bond 
fide  judgment,  against  awards  fraudulently  obtained,  against  verdicts  and  pro- 
bates of  wills,  and  even  against  private  legislative  acts  obtained  by  fraud.  lb. 
So  in  a  case  of  foreign  attachment,  where  the  proceeding  is  in  rem,  and  the  judg^ 
ment  obtained  without  the  defendant's  knowledge,  and  the  proceedings  are  all 
necessarily  ex  parte,  lb.  But  even  where  a  judgment  has  been  obtained  in  the 
absence  of  a  party,  and  upon  a  hearing  entirely  ex  parte,  equity  will  not  try  over 
again  the  merits  of  a  case,  if  they  have  been  properly  sulnnitted  to  the  proper 
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§  1  a.  Jadge  Story  remarks,  in  reference  to  the  history  of 
the  law  upon  this  subject :  ^^  Injunctions  to  9tay  proceedingB  at 
law  are  sometimes  granted  to  stay  trial ;  or,  after  verdict,  to 
stay  judgment ;  or,  after  judgment,  to  stay  execution ;  or,  if 
the  execution  has  been  effected,  to  stay  the  money  in  the  hands 
of  the  sheriff;  or,  if  part  only  of  the  judgment  debt  has  been 
levied  by  9l  fieri  facias^  to  restrain  the  suing  out  of  another  fi. 
fa:,  or  a  ca.  «a.,  according  to  the  exigency  of  the  particular 
case.  The  common  mode,  in  which  this  relief  was  granted, 
was,  after  a  judgment  at  law,  by  enjoining  the  plaintiff  not  to 
sue  out  execution  upon  the  judgment.  This  was  supposed  to 
trench  upon  the  jurisdiction  of  the  courts  of  common  law  from 
its  tendency  to  destroy  the  conclusiveness,  and  to  make  nullities 
of  their  judgments ;  since  an  execution  is  properly  said  to  be 
fru€tu%,  finU,  et  effeetu%  leg%%  ;  and,  therefore,  iis  the  life  of  the 
law.  The  exercise  of  this  jurisdiction,  however,  can  be  dis- 
tinctly traced  back  to  the  beginning  of  the  reign  of  Henry  the 
Seventh,  and  although  it  was  constantly  struggled  against,  and 
even  constituted  one  of  the  articles  of  impeachment  against 
Cardinal  Wolsey  in  the  reign  of  Henry  the  Eighth,  yet  it  was 
constantly  upheld  by  the  chancellors,  and  was  finally  and  con- 
clusively established  in  the  reign  of  King  James  in  the  manner 
already  mentioned."  ^  * 

§  1  b.  Another  late  work  gives  the  following  account  of  the 
interference  of  a  court  of  equity  with  the  judgment  only. 

§  1  c.  ^^  This  subject  was  the  cause  of  a  warm  contention 
between  Lord  Ellesmere  and  Lord  Chief  Justice  Coke ;  the 
former  insisting  that  courts  of  equity  had  jurisdiction,  not 
indeed  to  overrule  the  judgments  of  courts  of  law,  but  to  pre- 
vent a  person  who  had  obtained  a  judgment  at  law,  contrary 
to  equity,  from  making  the  courts  of  law  instruments  of  injus- 

1  Stor/s  Eq.,  3d  ed.,  sect  874.    S«e  Coit  v.  Haren,  SO  Conn.  190. 

legal  tribonal.  lb.  If  the  plaintiff  imposes  a  fictitions  or  satisfied  daim  upon 
the  auditors,  or  if  he  conceals  from  them  anj  ftct  tending  to  show  that  his  daim 
is  not  ralid, he  commits  a  frand  upon  the  aUent  party;  and  this  oonrt  will  either 
enjoin  the  enforcement  of  the  claim  at  law,  or,  if  the  Judgment  is  ezecdtod,  will 
compel  a  jost  restitation.    lb. 
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tice  ;  the  latter  contending,  on  the  other  hand,  that  an  injanc- 
tion  to  stay  proceedings  in  the  courts  of  common  law  was  an 
encroachment  npon  tlieir  jurisdiction,  and  a  vioktion  of  the 
statute  law  of  the  land.  The  following  is  the  account  given 
bj  Mr.  Hallam  of  the  dispute  between  Lord  Ellesmere  and 
Lord  Coke.  ^  It  happened,'  he  relates,  ^  that  an  action  was 
tried  before  Coke,  the  precise  circumstances  of  which  do  not 
appear,  wherein  the  plaintiff  lost  the  verdict  in  consequence  of 
one  of  his  witnesses  being  artfiiDy  kept  away.  He  had  «- 
course  to  the  Court  of  Chancery,  filing  a  bill  against  the  d^ 
fendant  to  make  him  answer  upon  oath,  which  he  reiused  to 
do,  and  was  committed  for  contempt  Indictments  were  upon 
this  preferred  at  Coke's  instigation  against  the  parties  who  had 
filed  the  bill  in  chancery,  their  counsel  and  solicitors,  for  suing 
in  another  court  after  judgment  obtained  at  law,  which  was 
alleged  to  be  contrary  to  the  statute  of  Premunire.  But  the 
grand  jury,  though  pressed,  it  is  said,  by  one  of  the  judges, 
direw  out  these  indictments.  The  king,  already  incensed 
with  Coke,  and  stimulated  by  Bacon,  thought  this  too  great 
an  insult  upon  his  chancellor  to  be  passed  over.  He  first 
directed  Bacon  and  others  to  search  for  precedents  of  cases 
where  relief  had  been  given  in  chancery  after  judgment  at 
law.  They  reported  that  there  was  a  series  of  such  prece- 
dents from  the  time  of  Henry  YIII.,  and  somewhere  the 
chancellor  had  entertained  suits  even  after  execution.  The 
attorney-general  was  directed  to  prosecute  in  the  Star 
Chamber  those  who  had  preferred  the  indictments,  and  as 
Coke  had  not  been  ostensibly  implicated  in  the  business,  the 
king  contented  himself  with  making  an  order  in  the  Council 
Book,  declaring  the  chancellor  not  to  have  exceeded  his  juris- 
diction.' "  1 

§  1  d.  In  the  present  chapter  we  propose  to  consider  injunc- 
tions of  judgments  and  executions. 

§  2.  It  is  said,  in  an  old  case :  **  When  a  judgment  is  ob- 
tained by  oppression,  wrong,  and  a  hard  conscience,  the  chan- 
cellor will  firustrate  it  and  set  it  aside,  not  for  any  error  or 

1 1  Hall.  Const.  Hiit  472;  3  Lead.  Cm.  in  Bq.  160. 
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defect  in  the  judgment,  but  for  the  hard  conscience  of  the 
party,"  ^  And  the  general  rule  is  laid  down,  that  equity  will 
grant  relief  against  a  judgment,  which  is  against  conscience, 
or  the  justice  of  which  can  be  impeached  by  facts,  or  on 
grounds  of  which  the  party  could  not  avail  himself  at  law,  or 
of  which  he  was  prevented  from  availing  himself  by  fi^ud, 
accident,  mistake,  or  the  act  of  the  opposite  party,  without 
any  negligence  or  fraud  on  his  own  part.^  (a)  So  equity  will 
prevent  the  inequitable  use  of  a  good  judgment.^ 

1  Per     Lord    Ellesmere,    Oxford's  Rowan  v.  Runnels,  5  How.  134 ;  Mooro 

Case,  1  Ch.  Rep.  1 ;  Toth.  126.  v.  Gamble,  1  Stockt.  246 ;  Pollock  v. 

*  Kent  V.  Ricards,  3  Md.  Ch.  Deds.  Gilbert,  16  Geo.  398 ;  Little  v.  Price,  1 

392 ;  Biarine,  &c.  v.  Hodgson,  7  Cranch,  Md.  Ch.  Decis.  182. 
333 ;  Jarvis  o.  Chandler,  1  Tnm.  &  R.        <  Garlick  v,  McArthnr,  6  Wis.  450. 
319 ;  Lamb  v,  Anderson,  1  Chand.  224 ; 


(o)  It  is  said,  equity  cannot  set  aside  the  judgment  of  a  court  of  law,  and 
grant  a  new  trial.  (See  §  4.)  It  cannot  act  upon  the  case,  but  maj  upon  the 
permm,  and  so  might  well  decree  that,  unless  he  consents  to  have  the  judgment 
let  aside  and  a  new  trial  awarded,  he  shall  be  perpetually  enjoined  from  execut- 
ing it.  Pelham  o.  Moreland,  6  Eng.  443.  See  lickins  v.  Yarborough,  30  Ala. 
406.  But,  on  the  other  hand,  it  is  held  competent  to  a  court  of  chancery  to 
grant  a  new  trial  in  an  action  at  law,  and  to  restrain  the  preyailing  party  fh>m 
enforcing  his  judgment,  where  it  is  against  conscience  to  enforce  it,  and  where 
the  other  party  had  no  opportunity  to  make  defence,  or  was  prevented  by  acci- 
dent, fraud,  or  improper  management,  and  without  any  fault  on  his  own  part. 
Carrington  v.  Holabird,  19  Conn.  84.  Though,  as  elsewhere  remarked,  "  appli- 
cations to  this  court  for  a  new  trial,  after  a  verdict  at  law,  are  very  rare  in  modem 
times,  since  courts  of  law  exercise  the  same  jurisdiction  and  to  the  same  liberal 
extent."  Smith  v.  Lowry,  1  John.  Ch.  223.  Where  a  party's  remedy  is  purely 
0fuitable,  he  loses  nothing  by  suffering  judgment  at  law  to  go  against  him.  Clif- 
ton V.  Livor,  24  Geo.  91 .  The  chancellor  has  power,  on  a  bill  filed  for  that  pur- 
pose, to  enjoin  proceedings  at  law  bejbre  ajttstice  of  the  peace,  and  compel  a  discovery 
of  frets,  to  be  used  upon  the  trial  at  law  before  the  justice.  Semple  v.  Murphy, 
8  B.  Mon.  271.  Equity  will  relieve  against  a  judgment  at  law  upon  a  void 
contract,  although  the  defence  might  have  been  made  at  law.  Lucas  o.  Waul, 
12  8.  &  M.  157.  Where  a  case  has  been  determined  at  law;  that  a  party  is 
without  redress  at  law,  and  that  the  time  to  petition  for  a  new  trial  has  elapsed, 
forms  no  substantive  ground  for  relief  in  equity.  Burton  p.  Wiley,  26  Y t.  430. 
Where  it  was  left  at  the  choice  of  counsel,  in  a  court  of  law,  to  take  judgment 
for  nominal  damages,  or  have  the  case  sent  back  for  a  new  trial,  and  from  a  mis- 
apprehension of  the  foots  the  judgment  was  taken,  and  would  be  liable  to  do  the 
party  injustice,  and  the  time  to  petition  for  a  new  trial  had  elapsed ;  held,  a  bill 
in  chancery  for  a  new  trial  would  not  be  sustained.  lb.  A  party  failing  in  his 
appbcation  at  law  for  a  new  trial  will  not  be  relieved  in  equity,  at  least  upon  the 
same  merits  already  discussed,  and  fully  within  the  discretion  of  a  court  of  law. 
WeDs  V,  Wall,  Oreg.  295. 

IS 
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§  8.  But,  on  the  other  hand,  it  is  said :  **'  The  general  role 
is,  that  this  court  will  not  relieve  against  a  judgment  at  law 
on  the  ground  of  its  being  contrary  to  equity,  unless  the  de- 
fendant below  was  ignorant  of  the  &ct  in  question,  pending 
the  suit,  or  it  could  not  have  been  received  as  a  defence. 
There  may  be  cases,  perhaps,  in  which  this  general  rule  would 
be  subject  to  some  modification."  ^  And  the  general  doctrine 
is  laid  down,  that  courts  of  equity  reluctantly  interfere  to 
restrain  proceedings  had  in  courts  of  law,  and  especially  after 
judgment.*  That  a  court  of  chancery  will  not  interfere  with 
a  judgment  at  law,  unless  some  special  ground  for  relief  is 
shown.^  More  especially  where  the  relief  sought  is  predicated 
on  a  defence  equally  available  at  law.^  That,  where  a  party 
is  sued  in  a  court  of  law,  having  exclusive  jurisdiction  of  the 
subject-matter,  he  must  make  his  defence  there,  and  cannot 
resort  to  equity  for  relief,  unless  he  is  hindered  or  prevented 
ttom  making  such  defence.^  And  that,  before  equity  will 
grant  relief,  three  things  must  concur:  ignorance  of  the 
defence  when  the  judgment  was  rendered,  diligence  on  the 
part  of  the  complainant,  and  that  adequate  relief  cannot  be 
had  at  law.^  On  the  one  hand,  a  judgment,  regular  on  its 
face,  cannot  be  enjoined,  unless  a  defence  is  shown.^  While, 
on  the  other  hand,  an  injunction  will  not  lie  against  a  judg- 
ment and  execution  void  on  their  face.  And  a  complaii)t  so 
alleging,  though  adding  the  insolvency  of  one  defendant,  is 
bad.^  So  equity  will  not  enjoin  a  judgment  merely  for  defect 
of  jurisdiction ;  ^  or  for  irregularity,  or  want  of  service,  unless 
substantial  injustice  has  been  done.^^  So  it  Ls  held  that  equity 
will  not  relieve  against  a  judgment  at  law,  except  for  fraud, 
accident,  surprise,  or  manifest  injustice,  unmixed  with  fiiult 
or  negligence  on  the  complainant's  part.^^    A  party  seeking 

1  Lansing  v.  Eddj,  I  John.  Ch.  50;  f  Taggart  v.  Wood,  20  Iowa  336. 

Dunham  v.  Downer,  31  Verm.  249.  "  Sanchea  v.  Carriaga,  31  Cal.  170. 

^  Manh  v.  Edfierton,  1  Chand.  198.  *  Stokes  v.  Knair,  11  Wis.  389;  10 

'  Lockard  v.  iSockard,  16  Ala.  423;  Iowa  131. 

17  lb.  672.  w  Coon  v.  Jonea,  10  Iowa  131 ;  Abi» 

*  Foster  v.  The  State  Bank,  17  Ala.  eeman  o.  Roth,  IS  Wis.  81. 

672.  u  Dutii  9.  Pacheco,  21    Cal.  438  ; 

>  Jamison  v.  May,  8  Eng.  600;  White  Fearce   v,    Chastain,   3    Kellj,    226; 

V.  Cahal,  2  Swan,  550.  Phelps  v.  Peabody,  7  Cal.  50 ;  Rioe  v. 

•Taylor  v.  Sutton,  15  Geo.   103;  Railroad  Bank,  7  Humph.  39. 
Hendrickson    v.   Hinchley,  17    How. 
443. 
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to  enjoin  a  judgment  must  show  that  the  plaintiff  had  no 
cause  of  action,^  or  that  he  had  a  meritorious  defence  to  the 
suit.'  That  a  defence  which  he  failed  to  make  would  have 
been  available.^  That  the  judgment  is  clearly  contrary  to 
equity  and  good  conscience.^  Equity  will  not  enjoin  a  judg- 
ment merely  on  the  ground  of  error ^  (See  §  4.)  As  where, 
in  an  action  at  law  for  breach  of  a  contract,  the  breach  as- 
signed was  the  removal  of  certam  machinery,  which,  by  the 
terms  of  the  contract,  the  defendant  was  bound  to  leave  on 
the  premises ;  and  the  defendant  offered  to  prove  that  the  con- 
tract was  rescinded  by  mutual  consent,  and  that  the  plaintiff 
agreed  to  allow  the  defendant  to  remove  the  machinery  ;  and 
the  court  held  the  evidence  inadmissible,  whereby  a  verdict 
and  judgment  passed  against  the  defendant.^  So  it  is  held, 
that  a  judgment  at  law  cannot  be  impeached  coUoAerdHy  in 
equity.^  A  court  of  chancery  cannot  enter  into  a  case  which 
has  been  already  investigated  in  a  court  of  law,  according  to 
the  ordinary  rules  of  investigation  in  such  courts,  merely  on 
the  ground  that  injustice  has  been  done.  Or  that  the  judg- 
ment was  obtained  through  the  erroneous  statement  of  wit- 
nesses. Or  on  the  ground  of  error  in  law,  committed  by  the 
law  court.  Or  that  the  complainant  was  deprived  of  his 
defence  at  law  by  the  court^s  admitting  parol  proof  of  a  judg- 
ment.® And  a  party  has  no  right  to  enjoin  the  execution  of 
ft  judgment,  absolute  and  unconditional  as  to  the  matters  it 
professed  to  decide,  during  a  litigation  as  to  other  matters  in 
controversy  reserved  by  the  judgment.*^  Thus  a  bill  in  equity 
brought  to  enjoin  a  judgment  upon  a  promissory  note,  where 
there  is  no  allegation  that  adequate  relief  could  not  be  had  at 
law,  or  that  by  the  contrivance  or  unfairness  of  the  defendant 
a  remedy  was  not  had  at  law,  and  nothing  from  which  the 
court  can  infer  that  a  discovery  is  necessary;   contains  no 


1  Hnebediman    v.    Baker,    7   Wis.  *  Stockton  v.  Briggs,  5  Jones,  Eq. 

942.  a09. 

*  Way  p.  Lamb,  15  Iowa,  79.  '  Redwine  v.  Brown,  10  Geo.  311. 

*  S3  Venn.  720.  *  Yanghn  v.  Johnson,  1  Stockt.  173. 

*  Wright  V.  Eaton,  7  Wis.  595 ;  1  See  Ellis  r.  Gosney,  J.  J.  Mar.  346 ; 
Stockt  246 ;  Bradler  v.  Richardson,  23  Bandy  v.  DOburd,  1  Eng.  79 ;  Hemp- 
Verm.   720;    11  Wis.  389;   10  Iowa,  stead  ».  Watkins,  lb.  317. 

131 ;  12  Wis.  81.  •  Hereford  v.  Babin,  14  La,  An.  333. 

*  Daan  v.  Fish,  8  Blackf.  407. 
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averments  authorizing  relief  in  equity.^  So  equity  cannot 
relieve  against  a  verdict  for  being  contrary  to  equity,  unless 
the  former  plaintiff  knew  the  fact  to  be  different  from  what 
the  jury  have  found  it,  and  the  defendant  was  ignorant  of  it 
at  the  time  of  trial ;  or  where  effectual  cognizance  cannot  be 
taken  at  law ;  or  where  a  verdict  is  obtained  by  fraud.  But 
not  where  the  party  omitted  to  avail  himself  of  a  legal  de- 
fence.^ So,  to  an  action  upon  promissory  notes,  the  defendant 
pleaded  failure  of  consideration.  Judgment  having  been 
rendered  against  him,  he  filed  a  bill  in  chancery,  praying, 
upon  the  same  ground,  that  the  judgment  be  enjoined.  Held, 
the  contract  having  been  entered  into  with  a  full  knowledge 
of  all  the  circumstances,  there  being  no  misrepresentation  or 
concealment,  which  could  affect  its  validity,  the  petitioner  not 
being  a  loser  by  any  omission  on  the  part  of  the  payee,  and 
there  being  other  equitable  circumstances  in  the  case,  the 
court  would  not  interfere.*  Also,  that  the  petitioner  should 
have  averred  that  he  made  no  defence  at  law,  or  have  shown 
such  facts  as  would  excuse  him  for  coming  into  chancery,  not- 
withstanding such  defence.*  So  where  property  of  a  debtor, 
subject  to  attachment  in  a  suit  pending  at  law,  is  sold  in  trust 
for  creditors,  and  a  judgment  rendered  in  the  suit,  and  the 
creditors  institute  proceedings  in  equity  to  be  relieved  against 
the  judgment,  alleging  that  it  was  unduly  obtained,  and  for 
too  large  an  amount ;  the  court  will  not  inquire  merely 
whether  the  judgment  was  just  and  equitable,  as  between  the 
parties  to  it,  but  only  whether  it  includes  claims  or  demands, 
not  covered  by  the  action,  or  not  due  and  payable  at  the  com- 
mencement of  the  action,  or  which,  by  a  proper  application  of 
payments,  or  credits,  will  appear  to  have  been  paid  and  satis- 
fied, and  were  not  therefore  existing  legal  claims.^ 

§  4.  The  restriction  upon  courts  of  equity,  as  to  their  inter- 
ference with  judgments  at  law,  is  sometimes  expressed  in  the 
proposition,  that,  unless  a  necessity  exists  for  it,  and  a  manifest 
injury  would  otherwise  be  done,  no  court,  other  than  that  renr 

^Hungerford  v.  Sig^rson,  20  How.  'Dickson  v,  Richardflon,    16   Ark. 

156.  lU. 

>  G&tHa  I*.  Kilpatrick,  1  Car.  L.  R.  *  lb. 

534.         •  >  Bradley^  v.  Richardson,  23  Vt  720. 
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dering  the  judgment^  has  jurisdiction  over  the  execution.^  Re- 
lief against  an  erroneous  judgment  at  law  cannot  be  granted 
by  the  chancellor.^  (See  §  8.)  If  a  defendant  wishes  to 
avoid  the  effect  of  a  judgment  improperly  rendered  against 
him,  he  should  apply  to  the  court  in  which  it  was  rendered ; 
and,  if  he  does  not  so  apply,  it  seems  a  court  of  chancery  will 
not  inquire  beyond  the  record,  into  the  means  by  which  the 
judgment  was  obtained.'  So,  as  we  have  already  seen,  it  is 
held,  with  some  qualifications,  that  a  court  of  equity  cannot 
set  aside  the  judgment  of  a  court  of  law,  and  grant  a  party  a 
new  trial;  it  cannot  act  upon  the  ca^ey  but  may  upon  the  per^ 
«m,  and  so  might  well  decree  that,  unless  he  consents  to  have 
the  judgment  set  aside  and  a  new  trial  awarded,  he  shall  be 
perpetually  enjoined  from  executing  it.^  And  where  there  is 
a  judgment,  and  also  a  decree^  for  the  same  demand,  the  col- 
lection of  the  money  under  the  decree  cannot  be  enjoined, 
unless  the  complainant  allege  in  his  bill  that  the  judgment 
has  been  satisfied.^  So,  to  entitle  a  party  to  an  injunction 
on  the  execution  of  a  decree,  pending  a  rehearing,  he  must 
present  such  a  state  of  &cts  as,  if  true,  would  entitle  him  to 
a  reversal  of  the  decree.®  And  the  proper  course  to  stay 
proceedings  under  a  decree,  for  irregularity,  is  not  by  a  bill 
of  injunction,  but  by  petition  to  the  court.^  An  original  bill 
lor  an  injunction,  by  the  parties  to  a  former  suit,  or  their 
privies,  will  not  lie  to  restrain  proceedings  under  the  decree 
in  such  suit.'  But  an  injunction,  commanding  and  enjoin- 
ing one  to  cease  from  all  proceedings  on  his  judgments  re- 
coveml  at  law,  was  held  to  operate  to  restrain  him  from  pro- 
ceeding in  equity.®  And  it  is  no  objection  to  an  injunction, 
that  it  will  arrest  the  execution  of  a  decree,  where  the  appli- 
cant has  prior  rights  which  he  has  not  lost  by  laches.^^ 

§  5.  A  case,  involving  some  departure  from  the  strict  rules 
upon  this  subject,  early  arose  between  two  States  of  the 

1  Donnell  v.  Farrott,  13  La.  An.  251.  «  Luckett  v.  White,  10  Gill  &  J.  480. 

'Reynolds  o.  Horine,  IS  B.  Mon.  ^Djckman  v.  Kemochan,  2  Paige, 

834;  Methodist,  &c.  v.  Majror,  &c.,  6  26. 

Gill,  391.  "  lb. 

'  Hone  r.  Woolsey,  2  Edw.  Ch.  289.  *  Little  v.  Price,  1  Md.  Ch.  Dec.  182. 

*  Pdham  v.  Moreland,  6  Eng.  443.  '^  Apalachicola  9.  Apalachicola  Land' 

•  Dunham  v.  Collier,  1  Iowa,  54.  Ck).,  9  Florida,  340.           • 
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Union^ias  respectively  parties  to  the  suit.  The  Governor  of 
Georgia  brought  a  bill,  on  behalf  of  the  State,  against  A  and 
B,  alleging  that  B,  a  subject  of  Great  Britain,  whose  property 
had  been  confiscated  by  the  State,  was  indebted  on  a  bond  to 
A,  who  had  recovered  judgment  on  the  bond,  on  which  execu- 
tion had  issued,  and  prayed  for  an  injunction.  Held  (by  some 
of  the  judges,  who  were  not  fiilly  agreed  in  their  views  of  the 
case),  if  Georgia  had  a  right  to  the  debt,  it  was  a  right  to  be 
pursued  at  common  law ;  but,  as  the  bill  was  founded  in  the 
highest  equity,  the  injunction  should  be  granted,  and  continued 
till  the  next  term,  and  then  dissolved,  if  Georgia  had  not  then 
instituted  her  action  at  law.^ 

§  5  a.  The  amount  of  a  judgment  is  sometunes  viewed  as 
bearing  upon  the  question  of  injunction. 

§  6.  Equity  will  enjoin  a  judgment  by  mistake  excessive  in 
amount,  though  the  land  of  the  debtor,  upon  which  execution 
IS  levied,  was  previously  conveyed,  fraudulently,  to  defeat  the 
judgment.^ 

§  7.  For  the  sums  of  two  dollars  and  ten  dollars  chancery 
will  not  allow  a  judgment  to  be  stayed,  unless  in  cases  of  the 
grossest  fraud.^ 

§  8.  The  question  may  arise,  what  shall  be  included  in  the 
injunction. 

§  9.  Interest  and  sherifis'  commissions,  on  a  part  of  a  debt 
which  is  enjoined,  should  be  included  in  the  injunction.^ 

§  10.  An  injunction  may  issue  against  a  judgment  in  one 
State,  on  a  prior  judgment  in  another,  for  cause  affecting  the 
judgment  of  the  latter.^  So  it  is  held  in  Illinois,  that  a  bill 
may  be  filed  to  enjoin  a  judgment  of  one  of  the  courts  of  the 
State,  recovered  upon  a  judgment  in  the  courts  of  another 

1  Geoi^a  V,  Brailsford,  a  Dal.  402,        *  Yantes  v.  Bardett,  S  Mis.  457. 
415;  1  Curt.  U.  S.  4,  13,  71.  «  Qreathonse  v.  Loid,  1  Dana,  105. 

^  WUliamson  v.  Johnson,  1   Halst.        *  Wilson  v.  Robertson,  1  Oyerton, 

Ch.  587.  266. 
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State,  if  the  party  has  not  been  goiltj  of  any  laches  in  the  as- 
sertion of  his  rights,  and  the  judgment  of  the  foreign  court  has 
been  revened.^  So  equity  wfll  restrain  the  use  of  an  ««ivantage 
gained  in  a  court  of  ordinaiy  jurisdiction  of  another  State  by 
fraud,  accident,  or  mistake.^  Thus  A,  a  manu&cturing  com- 
pany in  the  State  of  Connecticut,  having  had  dealings  with  B, 
a  dealer  in  New  York ;  C,  as  the  agent  of  A,  purchased  a 
quantity  of  iron  of  B,  B  knowing  that  A  was  the  party  with 
whom  he  was  contracting.  Afterwards  B  brought  a  suit  for 
this  iron,  against  C  individually,  in  the  Superior  Court  of  the 
city  of  New  York,  and  process  was  duly  served  on  C,  by 
arresting  his  body.  Soon  after  the  suit  was  instituted,  C  called 
on  D,  the  attorney  of  B,  and  explained  to  him  the  circum- 
stances under  which  the  contract  was  made,  and  the  mistake 
in  suing  him  individually,  instead  of  A,  his  principal.  D  said 
to  C,  that  he  would  see  him  again  on  the  subject.  This  D  did 
not  do ;  but  he  shortly  after  wrote  C  a  letter,  informing  him 
that  nothing  would  be  done  in  relation  to  that  suit,  until  ftirther 
notice  should  be  given  him.  C„  relying  on  this  communica- 
tion, and  hearing  nothing  fturther  from  D  or  B,  did  not  appear, 
in  person  or  by  attorney,  before  the  court  to  which  the  process 
was  returnable ;  but  D  appeared,  and  obtained  a  judgment 
against  C  without  his  knowledge.  The  record  stated,  that  on 
tlie  first  Monday  of  April,  1846,  came,  as  well  the  plaintiff, 
by  his  attorney,  as  the  defendant,  in  his  proper  person ;  and 
the  defendant  defends  the  wrong  and  injury,  and  says  nothing 
in  bar  or  preclusion  of  said  action ;  wherein  the  plaintiff  re- 
mains therein  undefended  against  the  defendant.  In  Novem- 
ber, 1848,  B  brought,  in  Connecticut,  an  action  of  debt  on  the 
judgment,  during  the  pendency  of  which^  C  filed  his  bill  to 
restrain  B  from  enforcing  his  judgment.  Held,  1.  That  the 
taking  of  judgment  operated  as  a  surprise  upon  C,  tantamount 
to  a  firaud,  and  justly  called  for  the  interposition  of  a  court  of 
equity,  unless  prevented  on  the  ground  of  some  technical  ob- 
jection ;  2.  That  the  ^^  ftill  faith  and  credit "  required  by  the 
Constitution  of  the  United  States,  and  the  law  of  Congress, 
to  be  given  to  the  judicial  proceedings  of  other  States,  did  not 
preclude  such  interposition,  inasmuch  as  a  court  of  equity  here 

1  McJilton  V.  Loye,  13  HI.  4S6.  '  Pearoe  v.  Olney,  20  Conn.  544. 
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does  not  impugn  the  New  York  judgment,  but  considers  the 
equities  subsisting  between  the  parties  and  acts  upon  them 
personally,  restraining  the  one  from  pursuing  a  judgment  so 
obtained,  and  protecting  the  other ;  8.  That  the  record  of  the 
New  York  judgment,  finding  that  the  defendant  ^^  appeared, 
in  his  proper  person,  and  said  nothing  in  bar  or  preclusion  of 
said  action,"  does  not  necessarily  conflict  with  the  facts  above 
stated,  inasmuch  as  the  plaintiff  in  that  suit  might,  under  the 
laws  of  New  York,  have  obtained  a  judgment  and  had  a  record 
made,  like  the  judgment  and  record  in  question,  without  any 
actual  appearance  of  the  defendant.^  (a) 

§  11.  With  regard  to  the  terms  upon  which  a  judgment  will 
be  enjoined  ;  it  is.  held  that,  where  a  judgment  debtor  comes 
into  equity  for  protection,  on  the  ground  that  he  has  satisfied 
the  judgment,  the  door  is  fiilly  open  for  the  court  to  modify  or 
grant  his  prayer,  upon  such  conditions  as  justice  demands.^ 

§  12.  An  injunction  to  a  judgment  at  law  will,  in  general, 
be  at  the  cost  of  the  complainant.^ 

§  18.  Unless  in  aid  of  a  suit  at  law,  it  is  held  that  no  injunc- 
tion should  be  granted,  where  the  applicant  for  it  does  not 
submit  to  a  judgment  at  law,  as  he  cannot  contend  at  law  and 
in  chancery  at  the  same  time.^ 

1  Pearce  v.  Olnej,  20  Ck)nn.  544.  *  Mosby  v,  Haskins,  4  Hen.  &  IL  4S7. 

>  Mechanics',  &c.  v,  Lynn,  1  Pet  876.        *  Conway  v,  £Ili8on,  14  Ark.  360. 

(a)  Different  local  roles  preyail  in  different  States,  with  reference  to  the  enjoin- 
ing of  judgments.  In  Texas,  an  injunction  to  stay  execution  should  be  directed 
to  the  District  Court  of  the  county  in  which  judgment  was  rendered.  Hendrick 
V,  Cannon,  2  Tex.  259.  In  Kentucky,  where  A  and  B  obtained  judgments 
against  each  other  in  different  counties ;  held,  the  chancellor  of  the  county  in 
which  the  defendant  lived  might  enjoin  one  judgment,  and  set  it  off  against  the 
other.  Mitchell  v.  Stewart,  4  J.  J.  Marsh.  551.  But  a  judgment  in  the  Circuit 
Court  of  one  county  cannot  be  enjoined  by  the  Circuit  Court  of  another.  Lam- 
aster  V.  Lair,  1  Dana,  109.  In  Ohio,  an  injunction  cannot  be  issued  by  the 
Court  of  Common  Pleas,  to  restrain  an  execution  of  the  Supreme  Court,  upon 
a  decree  of  alimony.  The  remedy  is  by  application  to  the  Supreme  Court  on 
return  of  the  execution.  Sample  v.  Ross,  16  Ohio,  419.  In  Missouri,  injunc- 
tion of  a  judgment  must  generally  be  in  the  same  county  where  it  was  rendered. 
But  it  is  otherwise  if  the  judge  of  that  county  is  disqualified.  State  v.  Prioe^ 
S8  Mis.  382. 
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§  14.  An  order  for  injunction  to  a  sale  under  execution  is 
not  effectual,  until  the  execution  of  the  bond  required  bj  the 
order.^ 

§  15.  In  North  Carolina,  under  the  statute  of  1800,  before 
a  judgment  will  be  enjoined,  the  amount  of  it  must  be  paid  to 
the  clerk  of  the  court.^ 

§  16.  The  statute  of  New  Jersey  (Rev.  Laws,  704,  §  6), 
which  directs  an  injunction  to  stay  proceedings  in  a  personal 
action  at  law,  after  verdict  and  judgment,  on  application  of 
the  defendant,  unless  the  money  be  first  paid  into  court,  ap- 
plies to  bills  of  interpleader.^  The  statute  is  not  confined  to 
proceedings  in  the  suit'  in  which  the  judgment  is  recovered.* 
So  it  applies,  where  an  injunction  is  prayed  by  the  defendant 
in  a  judgment,  to  restrain  proceedings  by  foreign  attachment 
to  enforce  the  judgment.^ 

§  17.  tn  Maryland,  an  injunction  may  be  granted  to  stay 
execution,  in  some  cases,  without  bond.^ 

§  17  a.  In  Texas,  a  debtor  who  seeks  an  injunction  against 
a  void  judgment  is  not  obliged  to  bring  money  into  court.^ 

§  18.  In  New  York,  on  a  bill  to  restrain  proceedings  at  law 
upon  a  judgment,  the  plaintiff  will  not  be  ordered  to  pay  the 
amount  of  tlie  judgment  into  court,  unless  there  is  danger  of 
his  insolvency.^  And  where  a  creditor's  bill  charged  that  the 
defendant,  pending  a  suit  at  law  by  the  plaintiff,  confessed 
judgment  to  another  person,  for  a  debt  not  due,  and  which 
was  folly  secured ;  an  injunction  to  stay  proceedings  upon  the 
judgment  was  granted,  without  a  deposit  of  security  by  the 
plaintiff.^ 

§  19.  A  purchaser,  who  shows  no  sufficient  reason  for  not 

1  Pen  V.  Lander,  S  B.  Mon.  554.  >  lb. 

>  Pngh  V.  Maer,  4  Hawks,  362.  •  Cape,  &c,  8  Bland,  606. 

'  Morris,  &C.  V.  Bardett,  3  Green,       ^  Edrington  v.  Allsbrooks,  21  Tex. 

Cb.  9.  1S6. 

*  Kinnej  v.  Ogden,  2  Green,  Ch.        ^  Rodgere  r.  Rodgers,  1  Paige,  426. 
168.  '  Boms  V.  Morse,  6  Paige,  108. 


186  THE  LAW  OP  INJUNCTIONS.  [OH.   T. 

making  his  defence  at  law,  and  seeks  equity  for  relief,  must 
be  governed  by  the  general  rule  on  this  subject,  to  submit  to 
take  a  title  at  the  hearing,  and  complete  his  purchase.^ 

§  20.  In  a  suit  to  enjoin  the  collection  of  a  judgment,  the 
complainant  gave  a  bond  for  the  exact  amount  of  the  judgment, 
conditioned  to  pay  when  ordered  by  the  Superior  Court. 
Held,  the  sureties  were  bound  only  for  that  sum.' 

§  21.  To  obtain  an  injunction  against  a  judgment^  cm  the 
ground  that  the  complainant  cannot  safely  pay  it,  there  being 
several  claimants,  he  should  file  a  bill  of  interpleader,  and  pay 
the  debt  into  court  for  the  party  showing  himself  entitled 
thereto.* 

§  22.  In  some  cases  there  may  be  miecessive  ir^unetionB  to 
the  same  judgment.  Thus,  after  the  dissolution  of  one  injunc- 
tion, another  was  granted  to  the  same  judgment,  and  made 
perpetual,  it  appearing  that  the  contract  in  questioil,  though 
not  tainted  with  fraud,  was  founded  in  a  mistake  of  both  parties 
in  relation  to  the  existence  of  a  fiict  of  which  both  parties  were 
ignorant,  and  which  was  not  known  to  the  complainant  until 
afler  the  first  injunction  was  dissolved.^ 

§  22  a.  As  in  other  cases,  a  party  who  would  enjoin  a  judg- 
ment must  show  daigence  on  his  own  part.  Laches  or  negli- 
gence will  be  a  bar  to  equitable  reUef.     (See  Chap.  I,  §  43.) 

§  23.  In  this  point  of  view,  the  question  of  time  often  be- 
comes material  in  cases  of  this  nature. 

§  24.  Delay  in  an  application  for  relief  against  a  judgment 
furnishes  a  presumption  against  the  equity  of  the  proposed 
defence.^ 

§^  25.  Thus,  afler  a  verdict  for  the  plaintiff  on  a  bond,  equity- 
will  not  order  an  account  of  transactions  which  are  old  and 

1  McLanrin  v.  Parker,  24  Miss.  509.         *  Armstrong  v.  Hickman,  6  Mnnfl 

*  Dickerson  v.  Cook,  3  Dner,  324.        8S7. 

s  Fowler  v.  Lee,  10  Gill  A  J.  358.  >  Bartlett  v.  Glendy,  3  Mis.  345. 
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stale,  although  occurring,  in  part,  subsequently  to  the  making 
of  the  bond,  for  the  purpose  of  obtaining  a  discount.^  So 
equity  will  not  disturb  a  judgment  by  default,  upwards  of 
twenty  years  old,  and  an  execution  title  to  real  estate  vested 
under  it^  for  want  of  notice  of  a  writ  attaching  the  defend- 
ant's real  estate,  when  he  was  openly  at  large  within  the 
State ;  the  facts  having  come  to  his  knowledge  about  seven- 
teen years  before  the  filing  of  his  bill  for  relief;  the  sole  excuse 
for  the  delay  to  proceed  being,  that  the  complainant  had  no 
evidence  of  the  fiu;ts  upon  which  he  relied  for  relief,  until  the 
passage  of  a  recent  statute  enabling  parties  to  be  witnesses  for 
themselves  in  civil  cases ;  and  the  purchaser  under  the  execu- 
tion having,  in  the  mean  time,  built  upon  and  improved  the 
estate.^ 

§  26.  In  a  suit  to  stay  proceedings  at  law,  a  defendant  ob- 
tained time  to  answer,  and  then  pressed  on  the  action  and 
obtained  judgment.  Af^er  a  very  considerable  delay,  he  again 
applied  for  further  time  to  answer ;  but  it  was  held,  that,  as  he 
came  for  an  indulgence,  it  could  only  be  granted  upon  the 
terms  of  staying  execution  in  the  action.^ 

§  27.  In  North  Carolina,  the  statute,  providing  that  an  in- 
junction upon  a  judgment  at  law  shall  not  issue  more  than  four 
months  after  the  rendition  of  judgment,  does  not  apply,  where 
the  ground  of  the  application  did  not  exist  when  the  judgment 
was  rendered.^ 

§  27  a.  The  requisition  of  diligence  finds  another  applica- 
tion in  the  rule  already  adverted  to,  as  to  the  conduct  of  the 
complainant  in  the  suit  at  law  in  which  the  judgment  was 
rendered. 

§  28.  It  is  an  all-important  principle,  that  a  judgment,  erro- 
neous simply  because  the  defendant  or  his  attorney  neglected 
to  make  a  defence  which  he  could  have  made,  in  the  absence 

^  Bandolph  v.  Randolph,  1  Hen.  &       '  Znlneta  v.  Vinent,  21  Eng.  Law  & 
K.181.  £q.  581. 

*  Br^gs  9.  Smiih,  5  R.  I.  213.  *  Kcrna  v.  Cliambers,  8  Ired.  Ch. 

576. 


188  THE  LAW  OP  INJUNCTIONS.  [CH.  V. 

of  surprise,  accident,  mistake,  or  firaud,  will  not  be  enjoined. 
And  it  is  held  to  be  sufficient  ground  of  refiisal,  that  the  bi]I 
itself  shows  a  good  defence.^  So  where  the  defendant  might 
have  had  all  the  relief  he  was  entitled  to,  upon  an  application 
in  the  original  action,  which  he  neglected  to  make,  he  cannot 
have  an  injunction.^  Thus  if  he  could  have  had  the  judgment 
opened ;  even  though  the  claim  was  unconscientious.'  So  where 
a  party  moved  for  a  new  trial  on  the  ground  of  surprise,  and 
for  other  causes  examinable  at  law ;  the  motion  being  denied 
and  no  exceptions  taken,  the  Court  of  Chancery  has  no  juris- 
diction to  grant  relief.^  Thus  it  is  no  sufficient  excuse  for  not 
making  a  defence  at  law,  so  as  to  give  chancery  jurisdiction, 
that  a  creek,  which  had  to  be  crossed  to  get  to  the  court-house, 
was  so  swollen  by  rains,  on  the  first  day  of  the  court,  that  it 
could  not  be  crossed,  and  so  continued  for  three  days ;  it  not 
being  shown  on  what  day  the  court  adjourned,  or  when  the 
judgment  was  rendered,  and  no  effi)rt  having  been  made  to  get 
to  the  court-house  after  the  flood  subsided.^  So  equi^  will  not 
relieve  against  a  judgment  at  law,  because  the  attorney  who 
conducted  the  defence,  through  ignorance  or  design,  managed 
the  case  unskilftiUy.  Nor  because  the  complainant  was  de- 
prived of  Ihe  benefit  of  a  defence,  pleaded  by  him  in  the  suit 
at  law,  in  consequence  of  another  plea  subsequently  filed  by 
his  counsel.^  So  a  garnishee,  who  had  discharged  the  judg- 
ment, being  sued  on  the  original  debt,  for  the  use  of  another, 
employed,  as  counsel  to  defend  the  suit,  the  same  attorneys 

1  Jordan  v,  Thomas,  84  Miss.  72;  420;  12  Tex.  4;  Shipp  p.  Whedess, 

Todd  V.  Fish,  14  La.  An.  13 ;  Gibson  33  Miss.  646;  Donneil  v,  Parrott,  13 

V,  Moore,  22  Tex.  611 ;   Kriechbaum  La.  An.  251 ;  Walker  v.  Bobbins,  14 

v.  Bridges,  1  Clarke,  14;  Champion  v.  How.  584;   Bellamy  9.  Woodson,  4 

Miller,  2  Jones,  £q.  194;  Vaughn  9.  Geo.  175;  Duncan  o,  Lron,  3  John. 

Fuller,  23   Geo.  366;    2  Fairf.  218;  Ch.  351;  Trevor  ».  McKay,  15  Geo. 

Rogers  v.  Kingsbury,  22  Geo.  60 ;  Cai'-  550 ;  Skinner  v.  Deming,  2  Cart  558 ; 

ter  17.  Bennett,  6  l^oHda,  214;  Jones  Bruner  v.  Planters'  Bank,  23  Miss. 

0.  Kilgore,  2  Rich.  £q.  63 ;  Pearce  v,  406 ;   Scroggins  r.  Howorth,  23  Miss. 

Chastain,  3  Kelly,  226 ;   Brandon   v.  514 ;  Basye  v.  Beard,  12  B.  Mon.  581  ; 

Green,  7  Humph.  130 ;  Meek  v.  How-  Prewitt  v.  Perry,  6  Tex.  260. 

ard,  10  S.  &  M!.  502  ;  Methodist,  &c.  v.  '  Borland  v,  Thornton,  12  Cal.  440 ; 

Mayor,  &c.,  6   Gill,  391 ;  Conway  v.  Snyder  v,  Vannoy,  1  Oregon,  344. 

Ellison,  14  Ark.  360 ;  Little  v.  Price,  I  'lb. 

Md.  Ch.  Dec.  182 ;  Williams  v.  Jones,  *  Hendrickson  v.  Hinkley,  5  McLean, 

10  S.  &  M.  108 ;  Semple  v.  McGatagan,  211 ;  Champion  o.  Miller,  2  Jones,  Eq. 

10  S.  &  M.  98 ;  Faulkner  v.  Campbell,  1  194. 

Morris,  148 ;  Miller  v,  McGuire,  1  Mor-  *  English  v.  Sayage,  14  Ala.  342. 

ris,  150 ;  Paynter  v,  Eyans,  7  B.  Mon.  *  Burton  r.  Hynson,  14  Ark.  32. . 
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who  liad  obtained  the  jadgment  against  him  as  garnishee,  but 
did  not  inform  them  of  his  defence,  in  consequence  of  which 
a  second  judgment  was  rendered  against  him  for  the  same 
debt.  Held,  this  was  gross  negligence,  and  chancery  could 
not  relieve  him.^  So  A,  a  garnishee,  appeared  and  answered, 
and  was  charged.  He  was  afterwards  garnished  again  on  the 
same  account,  and  paid  the  amount  due  to  the  plaintiffs  in  the 
second  suit.  Bill  in  equity  to  enjoin  a  suit  on  the  former 
judgment,  on  the  ground  that  A  did  not  know  of  the  first 
suit,  when  he  paid  the  other  judgment,  and  that  he  supposed 
the  proceedings  would  have  been  returned  to  the  District  Court 
for  final  action.  It  appeared  that  the  agent  of  A,  in  his  ab- 
sence, was  informed  of  the  judgment  by  the  justice.  Held,  A 
was  guilty  of  fiegligence  in  not  attending  to  the  suit,  and  the  in- 
junction was  reftised.'  And  an  injunction  will  not  be  granted, 
where  a  defendant  has  not  used  due  diligence  in  applying  to 
chancery  for  a  discovery  to  assist  his  defence  at  law.*  Or 
where  he  neglected  to  prosecute  a  certiorari  in  season.*  Or 
where  he  has  a  perfect  remedy  by  a  cross-action,  for  breach  of 
warranty  of  the  article,  for  the  price  of  which  the  original  suit 
was  brought ;  or  has  any  other  adequate  remedy.^  He  must 
show  that  he  has  a  good  defence,  of  which  he  had  no  knowl- 
edge  until  after  judgment,  or  that  he  was  prevented  from  using 
it  by  fraud  or  accident,  or  the  act  of  the  adverse  party,  unmixed 
with  negligence  or  fault  on  his  part.*  So  any  defence,  which 
might  be  interposed  at  law  to  defeat  a  recovery  upon  a  con- 
tract, or  a  portion  ofit^  must  be  so  interposed,  or  it  is  concluded 
by  the  judgment.^ 

§  29.  The  same  general  principle  is  adopted  in  reference  to 
the  pleadings.  Thus,  though  the  bill  states,  that  the  com- 
plainant was  ignorant  of  facts  which  would  constitute  a  per- 
fect defence  to  an  action  at  law  against  him,  until  after 
judgment ;  yet  equity  will  not  restrain  the  collection  of  the 
judgment,  unless  it  be  further  stated,  that  the  complainant 

1  Sanders  v.  Fisher,  11  Ala.  812.  "  Robbing  v.  Monnt,  3  Kelly,  74; 

*  Houston  V,  Wolcott,  7  Clarke,  173.  Brandon  v.  Green,  7  Hnmph.    130; 
s  Titcomb  v.  Potter,  2  Fairf.  218.  Meek  v,  Howard,  10  S.  &  M.  502. 

*  Moserove  v.  Chambers,  12  Tex.  32.  ^  Day  v.  Cummings,  19  Vt.  496. 

*  Ponder  v.  Cox,  26  Geo.  485 ;  Fitz- 
hngh  9.  Orion,  12  Tex.  4. 
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had,  before  the  rendition  of  the  judgment,  used  due  diligence 
to  ascertain  the  facts  necessary  to  his  defence.^  So  it  is  not 
sufficient  for  the  complainant  to  allege,  that  he  was  ignorant 
of  the  facts  on  which  he  relies  for  defence  until  long  afber  the 
rendition  of  the  judgment.^ 

§  30.  But  it  is  sometimes  held,  that  the  same  certainty  of 
proof  is  not  required  to  establish  an  excuse  for  not  making  a 
defence  at  law,  wliich  would  be  required  to  establish  the  exist- 
ence of  that  defence.^  And  the  general  rule  above  stated 
does  not  apply,  if  the  defendant  in  an  action  at  law,  who  seeks 
relief  in  equity,  had  a  good  defence,  but  his  neglect  to  make 
it  was  the  result  of  fraud  or  accident,  or  the  action  of  the 
plaintiff.^  As  where  he  was  not  served  with  process,  had  no 
notice  of  the  suit,  and  neither  appeared,  nor  authorized  any 
one  to  appear  for  him.^ 

§  80  a.  It  is  another  technical  form  of  e^ressing  the  same 
rule  already  stated,  that  a  bill  of  injunction  will  lie  to  restrain 
proceedings  on  a  decree  obtained  by  surprise.^  If  a  defendant 
in  a  judgment  did  not,  when  it  was  rendered,  know  of  certain 
facts  which  would  have  been  a  valid  defence,  he  is  entitled  to 
relief  against  the  judgment.^  So  it  is  ground  for  relief  against 
a  judgment  on  a  note,  that  a  written  contract,  without  which 
the  maker  could  not  make  his  defence  at  law,  had  been  lost.^ 
Or  that  a  party  feiled,  because  of  sickness,  to  file  his  de- 
fence.* So  where  the  garnishee  in  a  process  of  foreign  attach- 
ment, in  which  he  had  employed  counsel,  and  had  appeared 
and  disclosed,  and  been  found  not  indebted,  was  served  with 
scire  facias  founded  upon  that  proceeding,  and  faQed  to  ap- 
pear, in  the  erroneous  belief  that  the  counsel  would,  as  a 
matter  of  course  and  of  professional  practice,  appear  for  him 
m  the  scire  facias  without  a  further  retainer,  and,  in  conse- 
quence, judgment  was  rendered  against  him  upon  de&ult ;  it 

1  Slack  V,  Wood,  9  Gratt.  40 ;  Taliar  *  Stabbs  v.  Leayitt,  30  Ala.  352. 

ferro  0.  Branch  Bank,  23  Ala.  755.  "  Gallawaj  v.  Alexander,  S  Ldgfa, 

s  23  Ala.  755.  114. 

^  Bice  V.  Bailroad,  &c.,  7  Hnmph.  ?  Meem  v.  Backer,  10  Gratt  506. 

39.  '  Vathir  v.  Zane,  6  Gratt.  246. 

«  Watt  V.  Cobb,  32  Ala.  530 ;  Farm-  *  Clifton  v.  Livor,  24  Geo.  91. 
ers',  &c.  V.  Base,  27  Geo.  391. 
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was  held  that  he  was  not  guilty  of  such  negligence  as  should 
deprive  him  of  the  aid  of  a  court  of  chancery  for  the  opening 
of  the  case.^  So  if  the  defendant,  in  an  action  on  a  promise, 
is  surprised  at  the  trial,  and  there  are  a  verdict  and  judgment 
agaSt  him,  he  may  have  i^lief  in  equity,  thoiigh  he  xS  no 
effort  to  obtain  a  new  trial  in  the  common  law  court.^  So,  A 
and  B  being  partners,  A  made  a  loan  and  took  a  note  in  the 
name  of  the  firm,  which  was  afterwards  put  in  suit  by  B,  who 
had  no  knowledge  of  usury  in  the  note  ;  and  it  appeared  by 
the  declaration  that  A  had  parted  with  all  his  interest  in  the 
note.  A,  on  being  called  by  the  defendant  at  the  trial  to 
prove  the  usury,  declined  to  testify,  on  the  ground  that  he 
was  still  interested  in  the  note.  Held,  a  surprise,  which 
entitled  the  defendant  to  relief  against  the  verdict.^  So  where 
one  defendant  required  the  testimony  of  another,  he  may  be 
relieved  in  chancery  after  a  judgment  at  law  against  him.^ 
So  an  injimction  will  be  granted,  to  restrain  a  landlord  from 
enforcing  a  judgment  for  possession  for  non-payment  of  rent, 
if  the  judgment  has  been  obtained  by  surprise,  upon  payment 
into  court  of  the  rent  claimed  as  due.'  So  where  a  sherifip 
made  a  fidse  letarn  of  service,  and  judgment  was  rendered 
without  notice  or  appearance,  chancery  will  enjoin  the  judg- 
ment.®  So  where  a  general  return  of  "  executed  "  is  made, 
and  the  service  was  by  copy,  left  at  the  residence  of  the  de- 
fendant, in  his  absence,  of  which  he  did  not  receive  notice  in 
time  to  defend  at  law ;  equity  will  grant  a  new  triaL^ 

§  31.  But  an  injunction  will  not  be  granted  against  a  judg- 
ment, for  a  fact  or  cause  constituting  a  defence  which  existed, 
and  was  known  to  the  party,  before  trial.^  (See  §  28.)  And 
when  an  injunction  to  stay  a  judgment  was  granted  more  than 
six  months  aft^er  it  was  rendered ;  and  the  facts,  stated  as  the 
ground  for  an  injunction,  appeared  to  have  existed  and  been 
known  to  the  party  when  the  judgment  was  rendered :  held, 


1  Bar  V.  Welles,  31  Conn.  S44.  «  Ridgewajr  v.  The  Bank,  ftc,   U 

*  White   V.    Washin^n,  5    Gratt.  Humph.  523. 

645.  ^  Lapiece  v.  Hnghes,  34  Miss.  69. 

*  Post  V.  Boardman,  1  Clark,  523.  '  Huston    v.    Dito,    20    Md.  805 ; 

*  Jordan  v.  Loftin,  12  Ala.  547.  Prewitt  v.  Perry,  6  Tex.  260;  SchroBp- 

*  Fonrester  v.  Wilson,  1  Duer,  624.  pell  v.  Shaw,  3  Comst.  446. 
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the  injunction  ought  to  be  dissolved.^  .  So  a  party  seeking 
relief  in  equity  against  a  judgment  at  law,  on  the  ground  that 
he  was  ignorant  of  his  defence  until  after  the  rendition  of  the 
judgment,  must  show  the  exercise  of  ordinary  diligence  to 
discover  it,  or  that  he  was  prevented  from  employing  such 
diligence  by  fraud,  accident,  or  the  act  of  the  opposite  party, 
unmixed  with  feult  or  negligence  on  his  own  part.^  (a)  So 
where  the  plaintiff  in  an  action  at  law  fails,  for  want  of  evi- 
dence, as  to  the  identity  of  the  slaves  sued  for,  this  is  matter 
to  be  considered  on  a  motion  for  a  new  trial,  but  is  no  ground 
for  relief  in  equity.*  Nor  that  the  complainant  was  sick  at 
the  time  of  the  court ;  that  the  witnesses  had  been  directed 
to  be  summoned  by  his  counsel,  but  the  subpoena  was  issued 
so  late  that  the  sheriff  could  not  execute  it,  and  the  complain- 
ant, by  reason  of  his  sickness,  could  not  be  present  to  file  an 
affidavit  for  a  continuance ;  nor  that  the  contract  on  which 
the  judgment  was  founded  was  usurious ;  nor  that  the  com- 
plainant was  an  infant  when  the  contract  was  made.^  Nor 
where  counsel  was  not  employed,  witnesses  summoned,  nor 
other  measures  of  defence  taken.*^  Nor  for  the  death  of  the 
original  counsel  employed  in  the  defence,  and  the  want  of 
familiarity,  on  the  part  of  the  counsel  who  succeeds  him,  with 
the  grounds  of  defence.®  So  refiisal  of  the  judge  to  continue  a 
cause  upon  motion,  supported  by  affidavit,  presents  no  suf- 
ficient reason,  upon  application  to  the  same  court,  for  enjoining 
the  judgment ;  but  the  party  should  apply,  if  at  all,  to  the 
appellate  court.^  So  chancery  will  not  relieve  fcom  a  judg- 
ment rendered  against  one  as  trustee,  on  the  ground  that 
through  forgetfulness  he  failed  to  attend  court  and  make  his 
disclosure,  even  though  he  would  have  been  discharged  upon 
making  such  disclosure,  no  fraud  being  imputable  to  the  other 

1  Poss  V.  Miller,  6  Tex.  338.  >  McCoUnm  v.  Prewitt»  1  Ala.  SeL 

*  Perrine  v.  Carlisle,  19  Ala.  686.  Cas.  498. 

>  Pickens   v.  Yarborongh,  SO   Ala.  ^  Powell  v.  Stewart,  17  Ala.  719. 

408.  7  Western  v.  Woods,  1  Tex.  I. 
«  Bobb  9.  Halsej,  11  S.  &  M.  140. 

(a)  On  the  other  hand,  the  duty  of  inquiry  may  deyoWe  npon  the  defendant 
in  the  complaint  for  an  injunction.  Thus  a  note  overdue  was  indorsed  to  A  for 
collection,  and  the  maker  pays  the  indorser.  Judgment  being  recovered  by  an 
assignee  of  the  note ;  held,  he  should  have  inquired  as  to  the  authority  of  the 
assignor,  and  the  judgment  was  enjoined.    Perry  v.  Siter,  87  Mis.  S73. 
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party.  Even  if)  in  case  of  finud,  equity  would  relieve,  except 
by  bill  of  discovery,  while  the  party  could  have  an  audita 
querela.^  So  a  bill  to  set  aside  a  judgment,  on  the  ground 
that  service  of  process  was  not  made  upon  the  defendant,  and 
that  an  appearance  and  plea  were  entered  without  his  authority, 
was  held  to  have  been  properly  dismissed ;  where  the  appear- 
ance and  plea  were  entered  at  the  direction  of  a  co-defendant, 
there  was  a  trial  on  the  merits,  no  firaud  was  shown,  and  the 
bill  did  not  allege  that  the  attorneys  appearing  were  irrespon- 
sible, nor  show  any  defence  to  the  suit  at  law.^  So  where 
process  of  attachment  was  in  fitct  served,  the  execution  will 
not  be  enjoined,  on  the  ground  of  surprise  in  obtaining  the 
judgment  of  condemnation.^  So  equity  will  not  relieve  against 
a  judgment,  on  the  ground  that  a  witness  for  the  defendant 
did  not  testify  on  the  trial  to  material  &cts  within  his  knowl- 
edge, and  as  to  which  he  was  not  examined,  when,  by  proper 
diligence,  the  defendant  could  have  ascertained  what  the  wit- 
ness knew  in  reference  to  the  matters  in  controversy.^  And 
it  is  doubted  whether  equity  will  interfere  in  a  case  at  law, 
upon  the  allegation  that  the  verdict  was  obtained  by  the  testi- 
mony of  a  witness,  which  was  known  to  be  false  by  the  party 
using  it,  and  which  the  opposite  party  had  no  means  of  con- 
tradicting at  the  trial,  or  in  time  to  support  a  rule  for  a  new 
trial,  and  without  any  allegation  that  the  false  witness  had 
been  presented  for  peijury,  or  has  absconded  so  as  not  to  be 
answerable  to  the  process  of  the  law.^  So  equity  will  not  in- 
terfere against  a  judgment  at  law  because  a  witness,  introduced 
to  prove  a  cash  payment,  stated  that  the  payment  was  made  in 
jury  certificates.  Nor  because  a  witness,  offered  voluntarily, 
was  intoxicated.^  (a) 


1  Warner  ».  Conant,  24  Vt.  351. 
>  Harris  «.  Owin,  10  S.  &  lH  568. 
■  Peters  v.  League,  13  Md.  58. 


*  Powell  9.  Stewart,  17  Ala.  719. 

*  Dyche  V,  Patton,  8  Ired.  £q.  295. 

*  Goyemor  v.  Barrow,  13  Ala.  540. 


(a)  Late  caaes  distinctlj  affirm  the  mle  in  the  text ;  that  there  mnst  he  an 
tqtiUabU  groimd  for  the  interference  of  the  court.  Reed  v.  Hansard,  37  Mis.  199. 
That  it  should  appear  clearly  and  unequivocally  that  the  judgment  was  wrong- 
liiUy  and  fraudulent! j  obtained,  without  any  negligence  or  fiiult  of  the  party 
impeaching  the  judgment.  Johnson  v.  Lyon,  14  Iowa,  431 .  That  there  must  be 
a  surprise  which  could  not  have  been  reasonably  anticipated.  Fowler  v.  Roe,  3 
Stockt.  367.  That  the  party  must  have  used  due  diligence,  exhausted  every 
neaBS,  and  fiukd  through  ignorance  of  some  fact ;   or  been  prevented  from 

18 
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§  32.  Where,  through  aecident^  or  muitdke  (as  well  as  fraud), 
a  judgment  has  been  entered  for  an  amount,  or  in  terms,  not 
as  intended,  equity  will,  on  clear  proof,  give  relief.^  But  not 
where  the  party  was  prevented  from  making  his  defence  at 
law,  by  a  mistake  of  law,  although  a  mutual  mistake  of  both 
parties.^  Nor  on  the  ground  that  his  counsel  mistook  the  &ctB 
of  his  defence,  if  he  was  present  at  the  trial.'  Nor  that  the 
party  has  mistaken  his  rights,  and  so  £suled  to  make  a  defence, 
which  it  was  competent  for  him  to  make  at  law.^  So  where  a 
judgment  was  obtained  by  de&ult,  in  consequence  of  a  letter's 
not  being  received  in  season,  which  was  sent  by  mail  by  the 
party  to  his  attorney ;  this  was  held  not  to  be  such  an  accident 
as  would  warrant  the  interference  of  a  court  of  equily,  since 
common  prudence  would  have  guarded  against  it  by  sending 
an  agent^ 

§  82  a.  Analogous  to  surprise  and  mistake,  as  a  ground  of 
injunction,  is  the  discovery  of  new  evidence  since  the  trial  at 
law.  This,  however,  is  a  prominent  ground  of  new  trials  at 
law,  and  rarely  now  furnishes  the  basis  of  an  application  for 
injunction  in  equity. 

§  83.  After  a  verdict  in  an  inferior  court,  which  has  no 
power  to  grant  a  new  trial,  chancery  will  grant  relief  on  the 
ground  of  riewly  discovered  evidence^  where  the  sum  in  contro- 
versy is  suflBiciently  large  to  bear  the  expense*^  And  where 
a  bill  in  equily  alleged,  that  an  important  fact  had  been  dis- 
covered since  a  former  decree,  without  the  negligence  of  the 
complainant,  that  by  this  &ct  the  decree  would  be  changed, 
and  prayed  for  general  relief  and  for  an  injunction  against 
part  of  the  former  decree  ;  held,  the  bill  should  be  considered 
as  one  of  review,  though  the  record  of  the  former  case  was 
not  made  part  of  it ;  and  that  on  the  prayer  relief  would  be 
granted,  as  in  a  bill  of  review.^ 

^  Katx  V.  Moore,  13  Md.  566.  *  Dickenon  v. Board,  fte.,6  Ind.  1S8. 

*  Richmond,  &c  o.  Shippen,  2  P.  &  *  Essex  v.  Beny,  8  Verm.  161. 

H.  (Va,J  S27.  •  Floyd  v,  Jayne,  6  John.  Ch.  479. 

■  Jamison  v.  May,  8  Eng.  600.  ▼  Basye  r.  Beard,  12  B.  Mon.  581. 

availing  himself  of  his  defenoe  by  fraud,  accident,  or  by  the  act  of  the  oi^Mto 
party,  unmixed  with  negligence  or  fiiult  on  his  part.  WeUs  o.  Wall,  1  Greg. 
295 ;  aoc.  Hinrichsen  v.  Van  Winkle,  27  Bl.  334. 
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§  34.  A  part  of  certain  property  conveyed  by  a  deed  in 
trust  was  sold  on  execution  against  the  grantor,  the  sheriff 
taking  a  bond  of  indemnity  from  the  judgment  creditor.  Suit 
was  afterwards  brought  upon  the  bond,  in  the  name  of  the 
sheriff,  for  the  benefit  of  the  trustee  in  the  bond.  The  defence 
was  set  up,  of  fraud  in  the  deed,  but  a  verdict  was  recovered 
and  judgment  rendered  for  the  plaintiff.  The  defendant  then 
files  a  bill  in  equity,  on  the  ground  of  newly  discovered  evi- 
dence, proving  the  fraud  as  to  some  of  the  debts  secured,  but 
not  disputing  the  others,  and  prays  for  an  injunction  t9  the 
judgment,  a  new  trial,  and  general  relief.  Held,  not  a  ground 
of  new  trial,  which  would  not  probably  afford  the  proper  relief, 
but  that  the  court  would  retain  the  cause,  and  allow  the  plain- 
tiff to  impeach  the  deed,  notwithstanding  the  defence  at  law ; 
that  he  was  entitled  to  an  account  of  the  trust  subject,  and  to 
have  it  properly  disposed  of  among  the  parties  in  interest ;  and 
that,  as  the  deed  purported  to  indemnify  one  of  the  parties,  as 
to  whom  the  deed  was  alleged  to  be  fraudulent,  as  surety  of 
the  grantor  for  certain  debts  due  to  specified  creditors,  these 
creditors,  as  well  as  those  directly  secured,  and  whose  debts 
were  not  questioned,  were  necessary  parties.^ 

§  35.  In  a  bill  to  enjoin  a  judgment  on  the  ground  of  newly 
discovered  evidence,  such  evidence  should  be  set  forth.*  It 
must  not  be  cumtUative,^  And  it  has  been  sometimes  held 
that  equity  will  not  interfere,  except  in  a  case  of  fraud,  in  be- 
half of  either  party,  upon  the  ground  of  testimony  being  dis- 
covered since  the  trial,  which  was  unknown  to  the  party  at  the 
time  of  the  trial,  and  which  would  have  materially  varied  the 
result.*  Such  relief  will  not  be  granted  for  newly  discovered 
evidence  of  payment,  where  the  plaintiff  neglected  to  plead 
the  payment,  and  to  produce  witnesses  of  admissions,  by  the 
defendant,  of  the  payment ;  though  the  frdl  extent  of  their 
testimony  was  not  known  to  the  plaintiff,  who,  it  appeared, 
had  made  no  inquiry.^ 


1  Billnp«  V.  Sean,  5  Gratt  31.  *  Powell  v.  Watson,  6  Ired.  Bq.  94. 

*  MQler  v.  McGuire,  1  Morris,  150.  *  Floyd  v.  Jayne,  6  John.  Ch.  479. 

spemberton  v.  Kirk,  4  Ired.   £q. 
178. 
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§  36.  Fraiid  is  another  ground  of  injunction.^  (a)  And 
this,  although  the  party  might  find  a  remedy  in  a  court  of  law ; 
or  though  he  had  notice  of  the  judgment  in  time  to  appeal, 
and  made  an  abortive  attempt  to  do  so.^  A  former  recovery, 
pleaded  in  bar  to  a  bill  for  relief  against  a  judgment  at  law, 
alleged  to  have  been  obtained  by  firaud,  will  not  avail  the  de- 
fendant.^ Thus  equity  will  enjoin  a  judgment,  on  the  ground 
that  there  was  a  good  defence,  of  which  the  defendant  did  not 
know  at  the  time  the  judgment  was  rendered,  and  that  he  was 
entitled  to  pay  the  debt  in  depreciated  notes,  of  which  privilege 
it  had  been  sought  to  deprive  him  by  fi*aud  and  collusion.^ 
And  where,  after  a  judgment  for  A,  a  nominal  party,  a  fraud 
is  discovered,  by  which  a  bill  for  the  enforcement  of  the  judg- 
ment by  A  for  B  is  successfully  resisted ;  this  b  binding  on  A 
and  B,  and  a  suit  for  cancelling  the  judgment  and  for  perpetual 
injunction  will  be  sustained.  The  last  suit  may  be  brought  by 
the  defendant  in  the  original  cause,  or  his  assignees  as  repre- 
senting his  property,  that  the  cloud  upon  the  property  may  be 
dispelled.^  So  where  a  party,  having  a  good  defence  to  an 
action,  is  prevented,  by  the  gross  fraud  of  the  plaintiff  in  the 
suit,  and  others,  from  setting  up  that  defence,  and  a  judgment 
is  obtained  against  him,  without  any  negligence  or  fault  on  his 
part ;  it  is  a  proper  case  for  relief  in  equity  against  the  judg- 
ment ;  and  the  persons  guilty  of  the  fraud,  although  not 
parties  to  the  suit  at  law,  are  proper  parties  to  the  bill  in 
equity.®  So  upon  a  bill  in  equity,  praying  that  the  defendant 
might  be  enjoined  against  enforcing  a  judgment  obtained 
against  the  plaintiff  in  violation  of  an  agreement  between 
them,  and  without  his  knowledge,  it  was  found  that  the  de- 

1  See  Mann  v.  Matlock,  17  Ark.  512 ;  >  Easton  v.  Collier,  3  Mis.  379. 

Wineate  v.  Haywood,  40  N.  H.  437.  *  Davis  v.  Tileston,  6  How.  114. 

^  Harris  v.  Terrell,  38  Mis.  469  ;  Nel-  *  Monroe  v.  Delavan,  26  Barb.  16. 

son  V.  Rockwell,  14  Til.  375.  *  Huggins  v.  King,  3  Barb.  616. 

{a)  It  is  said,  in  a  proceeding  to  set  aside  a  judgment  for  fiaud,  the  prorince  of 
equity  is  to  test  the  conscience  of  parties,  not  the  l^alitj  of  the  jndgment^  or  to 
correct  the  errors  of  a  court  of  law.  dapp  v.  Ely,  2  Stockt  178.  The  fiauOiff 
in  a  former  judgment  maj  sometimes  be  relieyed  by  injunction  from  the  fraod 
of  a  third  party.  Thus,  in  case  of  a  suit  brought  by  an  attorney  who  is  poor 
and  irresponsible,  without  authority,  if  the  defendant  reooTers  a  judgment  for 
costs,  such  jndgpnent  will  be  perpetoid^  eiijoine^.    ^viyth  v.  Balch,  40  N.  H. 
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fendant  had  never  threatened  to  enforce  the  judgment,  but  had 
refused  to  discharge  it  unless  die  plaintiff  would  also  discharge 
a  claim  which  he  held  against  him.  Held,  not  a  sufficient  de- 
fence ;  the  refusal  to  discharge  the  judgment  being  equivalent 
to  a  threat  to  enforce  it.*  So  where  an  owner  of  personal 
property,  incumbered  by  hens  for  more  than  its  value,  sold  it, 
under  a  representation  that  it  was  unincumbered,  and  then 
obtained  a  judgment  for  the  purchase-money,  the  collection  of 
the  judgment  was  enjoined  till  the  incumbrances  were  re- 
moved.* (a) 

§  87.  A  bill,  to  enjoin  a  judgment  at  law  for  fraud  in  the 
contract  on  which  it  is  founded,  must  show  that  the  defence 
was  not  made  at  law,  and  that  the  omission  to  make  it  oc- 
curred without  any  neglect  of  the  complainant.^  Thus,  that  a 
note  had  been  obtained  by  fraud  in  the  fcLCtwm^  while  a  good 
defence  at  law,  may  afterwards  be  relied  on  to  restrain  the 
issue  of  an  execution.^  So  a  temporary  injunction  will  not 
be  granted,  against  a  judgment  rendered  on  a  promissory  note 
by  default,  the  complainant  alleging  that  the  plaintiff  and  the 
defendants  were  relatives,  and  that  the  note  had  been  due  for 
along  time,  and  that  this  was  done  to  defraud  the  other 
creditors;  no  defence  having  been  made,  because  no  valid 
defence  existed,  and  the  note  being  for  a  valid  and  valuable 
consideration.^  So  A  and  B,  brothers,  not  being  indebted  to 
each  other,  and  for  a  nominal  consideration,  mutually  agreed 
that  A  should  convey  certain  personal  property  to  B.  B,  by 
another  agreement,  stipulated  to  reconvey  the  property  to  A, 

1  Oiamben  v.  Boblniu,  32  Vt.  552.  *  Partin  v.  Lnterloh,  6  JoneB,  Eq. 

*  Poe  V.  Decker,  5  Ind.  150.  841. 

*  Parker  v.  Morton,  5  Blackf.  I.  >  Sohier  o.  Merril,  3  W.  &  M.  179. 

(a)  It  aeeniB,  a  decree  of  the  Honse  of  Lords,  obtained  by  the  fraudulent  colln- 
non  of  both  partiea,  in  order  to  defeat  the  objects  of  pablic  justice,  or  the  rights 
of  one  of  the  nominal  parties,  being  an  infant,  maj  be  questioned  eren  in  an  in- 
l^or  oonrt,  and  an  original  rait  for  relief  there  institnted.  Per  Lord  Cran- 
worth,  L.  C,  Shedden  v.  Patrick,  28  Eng.  Law  &  Bq.  56.  It  seems,  snch  decree 
maj  eren  be  treated  as  a  nullity  in  the  inferior  court,  and  the  question  will  simply 
be,  was  it  a  real  judgment  or  not.  Per  Lord  Brougham,  ib.  It  seems,  though 
such  decree  might  perhaps  be  treated  by  the  inferior  court  indirectly  as  a  nullity, 
if  the  case  shows  manifest,  gross,  direct  fraud,  yet  the  relief  should  be  sought  for 
in  the  House  in  the  first  instance.    Per  Lord  St  Leonards,  ib. 
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or  to  him  in  tnist  for  his  wife  and  children.  A  then  agreed 
to  confess  a  judgment  to  B,  who  further  agreed  to  sue  out 
execution,  levy  it  upon  the  whole  estate  of  A,  make  purchases 
to  the  amount  of  the  judgment,  and  then  convey  it  to  A,  or 
to  him  in  trust  for  his  wife  and  children.  This  judgment  was 
confessed,  and  B  died.  It  was  then  revived  by  his  adminis- 
trators. It  appeared  in  fact,  and  by  the  answers  to  a  bill  filed 
by  A  to  vacate  the  agreements  and  judgment,  and  procure  a 
reconveyance  of  the  property  to  himself,  that  their  object, 
known  to  both  parties,  was  to  hinder,  delay,  and  defraud  the 
creditors  of  A.  Held  the  complainant  was  not  entitled  to 
rehef  in  equity.^ 

§  38.  In  reference  to  the  question  of  cansiderattony  it  is  held 
to  be  against  conscience  to  collect  the  amount  due  on  a  note, 
when  nothing  has  been  received  for  it.^ 

§  89.  Equity  will  restrain  an  innocent  bond  fide  assignee, 
for  value,  of  a  security  given  for  money  lost  in  gaming,  firom 
enforcing  his  claim,  even  upon  a  judgment  already  obtained.' 
So  on  a  bill  filed  to  enjoin  a  judgment,  because  the  debt  was 
for  money  won  at  cards,  the  evidence  leaving  it  doubtful 
whether  this  was  the  consideration,  or,  if  it  was,  whether  the 
judgment  creditor,  an  assignee  of  the  debt,  had  not  taken  it 
under  a  false  representation  or  concealment  of  the  debtor  as 
to  the  consideration ;  held,  the  bill  should  not  be  dismissed, 
but  that  the  injunction  should  be  continued,  and  an  issue  had 
to  determine  the  fiu^ts.^ 

§  40.  But  relief  will  not  be  granted  against  a  judgment 
upon  a  liote,  given  solely  for  the  purpose  of  testing,  by  a  col- 
lusive action,  whether  the  maker  had  any  title  in  property 
held  in  trust  for  his  wife.^ 

§  41.  In  reference  to  foTTndl  errors  as  a  ground  for  equitable 
interference ;   the  fact,  that  an  error  in  the  docketing  of  a 

^  Freenum  v.  Sedwick,  6  GiU,  S8.  *  Nelson    v.   Annstrcmg,   5    Gratt 

^Bichardson  v.  WilliamB,  3  Jones,  354. 

Bq.  116.  •  Wells  o.  Smith,  13  Gray,  S07. 
)  Gongh  V.  Pratt,  9  Md.  526. 
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judgment  was  the  error  of  the  clerk,  and  not  the  fault  of  the 
judgment  creditor  or  his  attorney,  will  not  authorize  the  Court 
of  Chancery  to  interfere,  to  deprive  another  judgment  creditor 
of  his  legal  priority  thereby  obtained.^  Judgments  of  a  court 
of  record  cannot  be  falsified  by  proof  aliunde.  Thus  where  a 
judgment  was  entered  by  the  clerk  as  upon  a  verdict,  the 
error  cannot  be  corrected  by  a  court  of  chancery,  upon  parol 
proof  that  the  judgment,  by  agreement,  should  have  been 
entered  ml  dievt  for  a  less  sum.^  But  where  A  commenced  a 
suit  against  B  on  a  valid  debt,  and  attached  a  large  amount 
of  property ;  the  writ  being  issued  by  a  derk  who  had  usually 
issued  such  writs,  but,  as  was  afterwards  decided,  without 
authority ;  and  B  brought  an  action  of  trespass  against  A  and 
obtained  judgment ;  and  A  filed  a  bill  to  enjoin  the  judgment : 
held,  he  was  not  entitled  to  relief.^ 

§  42.  A  defendant  in  chancery,  who  resists  the  complain- 
ant's injunction,  on  the  ground  of  a  judgment  against  the 
complainant  at  law,  must  exhibit  the  record,  that  the  court 
may  see  that  the  form  of  action  prosecuted  admitted  the  de- 
fence.^ 

§  43.  Equity  will  not  perpetually  enjoin  a  judgment,  upon 
the  ground  that  the  officer's  return  as  to  the  service  was 
Iklse.^  (a)  So  a  bill  for  an  injunction  did  not  allege  firaud  on 
the  part  of  the  plaintiff  in  the  judgment,  but  merely  ti)at  the 
deputy  sheriff  served  the  summons  out  of  his  bailiwick,  and, 
being  informed  of  the  defendant's  residence  out  of  his  baili- 
wick, failed  to  make  the  return  of  non  Mtsj&he  had  promised 
to  do.  The  bill  also  admitted  indebtedness  for  a  part  of  the 
amount,  but  did  not  state  how  much,  nor  o£kr  to  pay  it.  Held, 
no  sufficient  ground  of  injunction.^    So  (in   California)   a 

1  Bachan  v.  Sumner,  S  Barb.  Ch.  *  Williams  v,  Caplinger,  6  Humph. 

165.  S57. 

'  Bank  of  Tenn€8§ee  v.  Patterson,  8  ^  Walker  v.  Bobbins,  14  How.  584. 

Humph.  363.  *  Gardner  v.  Jenkins,  14  Md.  58. 

>  Stetson  V.  Goldsmith,  31  Ala.  649. 

(a)  As  to  the  eridence  on  which  it  was  held  that  service  mnst  be  considered 
good,  and  snch  as  to  prednde  relief  from  the  judgment,  see  Windwart  v.  Allen, 
IS  Md.  196. 
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judgment  by  de&ult  will  not  be  enjoined,  on  the  ground  that 
the  sheriff's  return  on  the  summons  does  not  show  the  place  in 
which  service  was  made,  where  it  is  proved  on  the  hearing, 
that  the  defendalit  was  served  in  a  certain  counly  in  the  State 
more  than  forty  days  before  the  entry  of  his  de&ult.^  But 
equity  will  enjoin  the  judgment  in  a  suit  where  the  plaintiff 
is  a  sheriff  and  serves  his  own  writ.^  So,  where  no  process 
was  executed  upon  a  defendant  in  an  action  at  law,  and  he 
did  not  appear  or  make  defence,  and  judgment  went  agdnst 
him,  of  which  he  had  no  notice  until  long  after  its  rendition  ; 
held,  he  was  entitled  to  an  injunction  against  the  judgment, 
whether  he  could  have  made  a  valid  defence  or  not.^  And  a 
judgment  obtained  by  means  of  a  &lse  return,  and  without 
any  notice  to  the  defendant,  may  be  relieved  against.  Thus 
where  it  was  uncertain  whether  the  notice  was  served  at  all, 
and,  if  it  was,  it  appeared  to  have  been  served  in  such  a 
manner,  by  reading  it  to  the  defendant,  who  was  a  laboring 
man  and  unacquainted  with  such  matters,  and  at  the  same 
time  handing  to  him  the  declaration  in  another  suit,  as  would 
naturally  mislead  him ;  and  it  appeared  that  he  had  a  good 
defence  to  the  action :  an  injunction  against  the  judgment  was 
ordered.* 

§  44.  That  a  debt  was  divided,  and  suit  brought  on  each 
portion  in  a  justice's  court,  which  would  have  no  jurisdiction 
over  one  suit  for  the  whole  amount ;  is  no  reason  for  enjoin- 
ing the  judgment  in  one  suit,  unless  it  also  appears  that  by 
means  of  the  division  the  defendant  was  deprived  of  some 
right  or  remedy,  and  that  he  had  not  consented  to  the  divi- 
sion.^ 

§  45.  Questions  often  arise,  in  reference  to  the  preeue  mode 
in  which  the  judgment  sought  to  be  enjoined  was  rendered. 

§  46.  Equity  will  relieve  against  a  judgment  obtained  on 
dtfauUy  by  the  fraud  of  the  plaintiff.^    Or,  where  there  is  no 

1  Pioo  9.  Snnol,  6  Cal.  294.  «  Owens  v.  B«ittMd»  S9  HI.  161. 

s  Knott  D.  Jarboe,  1  Met  (K7.)  MM.       ^  Piyor  v.  Emeraon,  2S  Tex.  16S. 
•  Bell  v.  Williaznfl,  1  Head,  229.  •  Porter  v.  Mo£Ebt»  1  MorriB,  108. 
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Bervice  and  a  default,  if  the  merits  require  it.^  So  where,  bj 
the  neglect  of  an  attorney  of  good  reputation,  a  partj  has 
been  de&ulted ;  if  he,  immediately  upon  discovering  the  de- 
fistult,  apply  for  redress,  more  especially  where  the  attorney  is 
insolvent.^  But  special  grounds  must  be  shown  for  relief.' 
Thus  where  a  defendant,  whose  counsel  was  elected  to  the 
bench,  heard  the  coml;  announce  at  the  next  term,  that  no  case 
in  which  he  had  been  employed  would  be  heard,  and  went 
away  and  was  defitulted  ;  held,  in  the  absence  of  any  substan- 
tial defence,  he  was  not  entitled  to  an  injunction.^  So  a  party, 
against  whom  a  judgment  at  law  is  rendered  by  default,  can- 
not obtain  relief  against  it  in  equity,  upon  the  ground  that  his 
attorney  failed  to  appear  for  him,  and  appeared  for  the  opposite 
party ;  when  he  had  only  requested  the  attorney  to  attend  to 
any  and  all  business  for  him,  and  had  not  mentioned  any 
particular  case.^  Nor  where  a  defendant  misnamed  in  the 
process  is  in  court  when  judgment  is  rendered  against  him  by 
de&ult,  and  faOs  to  defend  by  advice  of  his  coimsel.^  Nor 
where  one,  not  duly  served  with  process,  suffers  judgment  by 
default,  and,  on  the  execution  of  a  writ  of  mquiry  at  a  subse- 
quent term,  i^pears,  defends,  submits  evidence  to  the  jury, 
makes  various  motions,  files  a  bill  of  exceptions,  and  appeals, 
but  makes  no  proper  attempt  to  have  the  judgment  by  de&ult 
set  aside.    His  remedy  was  perfect  at  law.^ 

§  47.  A  judgment  may  also  have  been  rendered  by  cov^eB^ 
don. 

§  48.  In  order  to  induce  a  court  of  equity  to  declare  a  judg- 
ment confessed  for  a  certain  amount  to  be  merely  collateral 
security  for  whatever  sum  might  be  found  due,  they  must  be 
satisfied  beyond  a  reasonable  doubt  that  such  was  the  agree- 
ment ;  but  they  will  then  enjoin  the  judgment,  on  the  ground 
that  to  enforce  it  would  be  a  firaud.^  Thus  a  perpetual  injunc- 
tion will  be  granted  against  a  judgment  confessed  by  one  pari- 

1  Locas  V.  Waller,  1  Morris,  SOS.  *  Graham  v,  Roberts,  1  Head,  56. 

*  Hoeb0ch.9.  Baker,  7  Wis.  542.  ?  lb. 


"  Heighler  v.  Sayage,  &c,  12  Md. 
*  Watts  0.  Gayle,  20  Ala.  817. 


*  Georae  v.  Tntt,  86  Mis.  141. 

«  Canlui  V.  Jones,  28  Geo.  175.  388. 
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ner  against  the  firm,  without  consent  of  the  other.^  So  A 
held  a  note  against  B,  and  signed  the  following  indorsement : 
^^  If  B  does  not  bring  a  suit  against  G,  I  am  not  to  demand 
the  within."  B  confessed  judgment  at  law,  reserving  equity, 
and  in  his  bill  charged,  that  the  note  was  given  for  services 
to  be  rendered  in  prosecuting  a  caveat,  and  prayed  discovery. 
A  answered  that  he  did  not  remember  for  what  suit  the  note 
was  given.  A  perpetual  injunction  was  decreed.'  So,  in 
August,  1844,  B  recovered  a  judgment  against  A,  who  was 
then  seised  of  certain  lands.  On  the  6th  of  January,  1845, 
A  conveyed  an  undivided  half  of  the  lands  to  C.  On  the  14tli 
of  January,  1845,  A  confessed  a  judgment  to  D,  upon  which 
execution  was  immediately  issued,  and  levied  on  all  the  rights 
of  A.  On  the  19th  of  August,  1845,  execution  was  issued 
on  B's  judgment,  and  levied  on  all  the  lands.  An  injunction 
was  allowed,  restraining  the  sheriff  from  selling,  under  the 
judgment  confessed  to  D,  the  undivided  half  which  had  been 
conveyed  to  C  prior  to  the  entry  of  his  judgment.  The  bill 
fiirther  charged,  that  the  judgment  to  D  was  collusively  con- 
fessed, and  taken  for  the  purpose  of  defeating  the  prior  judg- 
ment, and  of  protecting  A's  property  fi'om  his  creditors;  and 
prayed  that  B's  judgment  might  be  declared  the  prior  lien  on 
all  the  lands.  A  demurrer  to  the  bill  was  overruled.'  So  a 
scire  facias  on  a  dormant  judgment,  obtained  during  the  sick- 
ness of  the  defendant  and  in  the  absence  of  his  attorney,  by 
an  unauthorized  confession  of  judgment  by  an  inexperienced 
attorney,  upon  a  note  outlawed  by  the  statute  of  limitations, 
which  had  been  duly  pleaded,  is  properly  restrained  by  injunc- 
tion, until  the  complainant  can  establish  the  facts  alleged  in  his 
bill,  in  which  case  either  the  judgment  should  be  decreed  sat- 
isfied, or  the  suit  to  revive  it  perpetually  enjoined.^ 

§  48  a.  But  it  will  require  a  veiy  strong  case  to  justify  an 
injunction  upon  a  judgment  rendered  by  confession  on  a  debt 
due  for  more  than  thirty  years,  fix)m  which  no  appeal  has  been 
taken.^  So  where  judgments  were  rendered  on  confession  be- 
fore a  justice  of  the  peace,  no  warrants  having  been  issued  or 

1  Christy  V.  Sherman,  10  Iowa,  535.         *  Cheek  v.  Taylor,  S2  Geo.  137. 

s  Dayeiss  v.  M'Kee,  1  Bibb,  381.  «  Gravely  v.  Southeiiand,  89  Geo. 

*  Oakley  V.  Young,  2  Halflt  Ch.  453.    835. 
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served  on  the  defendants ;  on  a  bill  for  mjxinction  to  restrain 
executions,  it  was  held,  that  relief  should  be  sought  at  law,  by 
appeal,  and  not  in  equity.^ 

§  49.  Where  contractors  on  a  railroad  agreed  with  the  com- 
pany to  refer  all  disputes  and  differences  to  the  engineer  of  the 
company,  whose  decision  should  be  conclusive  and  without 
appeal ;  and  the  engineer  was  a  stockholder  to  the  amount  of 
ten  thousand  dollars,  which  was  unknown  to  the  contractors 
at  the  time  of  making  the  agreement :  held,  on  a  bill  filed  by 
the  contractors,  equity  might  set  aside  the  award,  and  order 
an  account  for  their  damages  by  breach  of  the  contract.^  So 
where  a  defendant  agreed  that  the  justice  should  render  a  con- 
ditional judgment  against  him,  and  the  justice  entered  an  abso- 
lute judgment,  by  confession ;  held,  chancery  had  jurisdiction 
to  relieve  against  the  judgment' 

§  50.  Equity  wiQ  not  grant  relief  against  a  decree  of  the 
Probate  Court,  l>ecause  it  was  rendered  without  notice  to  the 
parties,  when  the  rendition  of  the  decree  was  suspended  by 
consent,  untO  the  opinion  of  the  Supreme  Court  in  another 
case  between  the  same  parties  ^^  could  be  had,"  and  the  de- 
cree was  not  rendered  until  after  such  opinion  had  been  ob- 
tained.^ 

§  51.  Where  an  illegal  contract  has  been  partially  per- 
formed,  and  the  party  who  has  received  the  benefit  of  such 
performance  gives  a  judgment  for  the  value,  equity  will  not 
relieve  him  from  the  judgment,  although  the  amount  could 
not  have  been  recovered  at  law,  on  account  of  the  illegality.^ 

§  52.  An  equitable  jurisdiction  is  exercised  over  judgments 
entered  by  confession,  upon  bands  and  warroTUs  of  attorney^  by 
courts  of  law.^  But  where  a  debtor  who  is  under  arrest  gives 
to  the  creditor,  as  the  consideration  for  his  discharge,  a  war- 
rant of  attorney  for  the  whole  amount  of  the  debt,  together 

1  Bnunbaugh  v.  Schnebly,   2   Md.  '    *  Stein  r.  Burden,  SO  Ala.  270. 
S90.  *  Young  v.  Bearddey,  11  Paige,  93. 

*  MOnor  o.  Geoigia,  &c.,  4  Geo.  385.        «  Lake  v.  Cooke,  15  JQI.  353. 

*  Gwinn  v.  Kewton,  1  Hnmph.  710. 
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with  the  sums  due  on  other  acconnts ;  his  being  under  arrest 
will  not  be  a  ground  for  relief,  if  the  arrangement  has  been 
entered  into  by  him  deUberatelj,  advisedly,  and  with  full 
knowledge  of  the  circumstances.  So,  although  one  of  the 
debts  is  barred  by  the  statute  of  limitations.^ 

§  58.  A  bill  for  relief  against  a  judgment  at  law,  rendered 
by  default,  alleging  that  the  writ  was  not  served  upon  the 
complainant,  that  an  attorney  entered  his  appearance  for  him 
without  his  knowledge,  and  that  judgment  was  rendered  with- 
out the  knowledge  of  the  attorney,  and  showing  a  good  defence 
at  law,  the  allegations  being  wholly  unsupported  by  proof,  was 
dismissed,  and  the  injunction  dissolved.'  So  where  a  regular 
attorney  of  the  court  appears  and  answers  for  the  defendant 
in  a  suit  at  law,  a  judgment  recovered  by  the  plaintiff  will  not 
be  vacated  nor  execution  enjoined,  though  the  attorney  ap- 
peared without  authority,  unless  it  is  shown  that  the  attorney 
is  not  of  sufficient  ability  to  answer  for  the  damages  caused  by 
his  unauthorized  appearance,  or  there  has  been  collusion  be- 
tween him  and  the  plaintiff  in  the  suit  at  law.' 

§  54«  Equity  will  not  relieve  against  a  judgment,  where 
the  plaintiff  has  given  a  forthcorning  hand  which  was  forfeited, 
although  the  judgment  on  the  bond  was  erroneous,  the  party 
having  a  remedy  for  the  error  at  law.^ 

§  55.  Equity  will  not  reexamine  and  readjust  settiements 
made  by  compromi9e  judgments  in  courts  of  law  having  juris- 
diction of  the  subject-matter,  unless  in  case  of  fraud,  accident, 
or  mistake.^ 

§  56.  A  bill  will  not  lie  to  enjoin  a  judgment  upon  an  awards 
upon  the  ground  that  the  arbitrators  received  hearsay  evidence, 
and  committed  other  irregularities  at  the  hearing.*  (a) 

1  Richards  v.  Cnrlewis,  81  Eng.  Law  '  Bun  ton  v.  Ljfbrd,  37  N.  H.  518. 

&  Eq.  419.  «  Robb  v.  Halaey,  11  S.  &  M.  140. 

>  rrather  v.  Prather,  11   Gill  &  J.  »  Hahn  9.  Hart,  12  B.  Mon.  4S6. 

no.   See  Cayoe  V.Powell,  20  Tex.  767.  *  Hant  v.  Coachman,  6  Rich.  Eq.  886. 

(a)  There  is  no  original  jurisdiction  in  the  Ck>urt  of  Chaaceiy,  in  die  nature  of 
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§  57.  Where  the  execution  of  a  judgment  has  been  enjoined, 
and  the  defendant  admits,  upon  being  interrogated,  a  partial 
payment,  the  injunction  should  be  perpetuated  for  this  amount, 
and  dissolved  for  the  remainder.^  So  where  part  of  the  judg- 
ment appears  from  the  petition  to  be  just,  an  injunction  as  to 

^  Perry  v.  Kearney,  14  La.  An.  400;  Tapp  «.  Bererley,  1  Leigh,  80. 

a  writ  of  prohibition,  to  restrain  an  arbitrator  from  making  an  award.  "  The 
only  jurisdiction  to  stop  the  proceedings  before  arbitration  is  founded  upon  the 
conduct  of  the  parties.  If,  for  example,  defendants  are  seeking  to  enforce  cer- 
tain rights  which  th^  conceive  they  are  entitled  to  exercise  nnder  a  deed  for  sub- 
mission to  a  reference,  and  the  court  should  be  of  opinion  that  they  haye  debarred 
themselTes  from  exercising  those  rights  by  the  course  of  conduct  which  they  have 
adopted,  there  arises  an  equity,  which  prerents  them  from  prosecuting  proceed- 
ings, howerer  they  might  otherwise  be  entitled  to  do  so  under  the  particular 
jurisdiction  which  is  beyond  the  control  of  this  court."  These  remarks  were 
made  in  a  case,  where  a  railroad  contractor  and  the  railroad  had  agreed  to  refer 
any  questions  which  might  arise  between  them,  reserving  the  right  to  the  corpo- 
ration of  taking  possession  of  the  road  upon  certain  contingencies;  and  it  was 
fUimftii  that  by  thus  taking  possession  the  jurisdiction  of  the  arbitrator  was 
ousted.  The  -rice-chancellor's  order,  restraining  the  reference  till  the  hearing 
or  further  order,  was  discharged  on  appeal,  **  the  reference  to  go  on,  the  defend- 
ants undertaking  not  to  take  any  proceedings  upon  any  award  without  the  leave 
of  the  court"  Pickering  p.  Cape  Town,  &c,  Law  Rep.  (Eng.)  Eq.,  January, 
1866,  pp.  84-7-8.  In  a  case  of  arbitration  by  rule  of  court,  the  defendant  obtains 
an  injunction  against  proceeding  with  the  arbitration.  The  plaintiff  answers, 
and  appeals  from  the  ixgunction,  grringbond.  Pending  the  appeal  the  arbitrator 
fiks  his  award.  Held,  the  bond  suspends  the  iijunction  till  judgment  on  appeal, 
and  the  arbitrator  might  go  on  with  the  case.  Northern,  &c.  v.  Canton,  &c.,  24 
Hd.  506 ;  Code,  art.  5,  §  23.  The  defendant  recovered  judgment  against  the 
plaintiff,  being  at  the  same  time  surety  for  A  upon  a  bond,  for  submitting  to  arbi- 
tntion  differences  between  the  plaintiff  and  A.  The  plaintiff  obtained  an  award 
against  A,  and  then  filed  a  bill,  to  have  the  amount  of  the  judgment  credited  on 
the  award.  Held,  as  the  defendant's  liability  to  A  was  contingent,  he  should 
not  be  enjoined  from  collecting  his  judgment,  unless  alleged  to  be  insolvent  or 
about  U>  leave  the  State.    Hinrichsen  v.  Beinback,  27  HI.  295. 

In  a  case  relating  to  the  purchase  of  shares  in  a  copper  company,  where  the 
controversy  arose  out  of  a  mistake  in  the  office  copy  of  an  answer,  substituting 
"per  shares  "  for  "toi  shares ; "  the  master  of  the  rolls  remarked :  "  I  do  agree 
the  court  ought  to  be  very  tender  how  they  help  any  defendant  after  a  trial  at  law 
in  a  matter  where  such  defendant  had  an  opportunity  to  defend  himself.  But 
Btin  such  cases  there  are,  in  which  equity  will  relieve  after  a  verdict,  in  a  mattei 
where  the  defendant  at  law  might  properly  have  defended  himself;  as  if  the 
plaintiff  at  law  recovers  a  debt  against  the  defendant,  and  the  defendant  after- 
wards finds  a  receipt  under  the  plaintiff's  own  hand.  Here  the  plaintiff  recov- 
ered a  verdict  against  conscience,  and  though  the  receipt  were  in  the  defendant's 
own  custody,  yet  he  not  being  then  apprised  of  it,  seems  entitled  to  the  aid  of 
equity.  So  if  the  plaintiff's  own  book  appeared  to  be  crossed,  and  the  money 
before  the  action  brought."    Gainsborough  v.  Gifibrd,  2  P.  Wms.  425. 
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the  whole  should  be  reversed.^  (a)  So  where,  in  reducing  to 
writing  a  contract  for  the  sale  of  land  and  the  crops  thereon, 
valued  at  $100  in  the  contract,  the  undertaking  of  the  seller 
to  put  the  purchaser  in  possession  of  the  crops  was  omitted  by 
mistake,  and  he  did  not  thus  put  him  in  possession,  but  recov- 
ered judgment  for  the  whole  amount  of  the  puichase-iqoney ; 
held,  the  judgment  should  be  enjoined  for  f  100.'  So  where 
foreigners  were  sued,  in  an  action  which  gave  them  no  notice 
of  the  particular  claim,  and  new  counts  were  filed  at  the  trial, 
covering  a  claim  not  before  embraced  in  the  declaration,  and 
a  verdict  was  given  for  the  plaintiff,  which  could  not  have 
been  obtained  upon  &cts,  which  the  defendants  would  have 
mxppUed  on  having  notice ;  held,  a  case  of  sutprise,  and  that 
an  injunction  should  issue  as  to  so  much  of  the  verdict  as  was 
clearly  wrong,  and  which  would  not  have  been  given  but  for 
the  surprise.'  So  where  the  parties  to  a  suit  submit  to  arbi- 
tration, and  an  award  is  made  that  the  defendant  pay  a  certain 
sum,  with  costs,  which  he  does,  for  the  debt,  by  note  with 
security,  but  fails  to  pay  the  costs,  and  the  plaintiff  recovers 
judgment  for  the  whole  debt,  the  defendant  not  appearing 
and  pleading ;  equity  will  relieve  on  the  ground  of  surprise.* 
So  A,  having  a  judgment  against  B,  agreed  to  receive  firom 
the  trustee  of  B  the  amount  of  the  judgment,  without  interest, 
in  satis&clion,  and  a  part  was  accordin^y  paid.  A  afterward 
took  out  execution  for  the  whole  amount.  Held,  on  a  bill  by 
the  trustee,  that  he  might  have  the  interest  enjoined,  or  his 
obligation  to  pay  the  judgment  cancelled.^  So  in  an  action  at 
law  on  accounts,  the  defendants  applied  for  an  injunction  to 
the  judgment.  Held,  that  a  mistake  and  miscalculation  on  the 
part  of  the  juiy,  which,  if  discovered  in  time,  would  have 
furnished  good  grounds  for  a  new  trial,  entitled  the  appellant 
to  relief  in  equity,  when  ascertained  by  after-discovered  testi- 

1  CrissweU  v.  Bledsoe,  22  Tex.  656.         «  Sneed  o.  Town,  4  Eng.  535. 

*  Booth  V,  Keder,  6  Qratt  850.  *  Thomaa  v.  Brashear,  4  Monr.  65. 

*  BeU  0.  Cunningham,  1  Snmn.  89. 

(a)  An  injunction  was  granted  of  a  judgment  lecoyered  for  an  exeeniTe 
amount,  after  an  executed  agreement  of  settlement,  set  up  by  the  defendant  in 
the  action,  but  made  on  Sunday  and  therefore  inyalid.  Blakesley  o.  Johnson,  13 
Wis.  590.  In  replerin,  the  judgment  was  for  a  return,  or  $160  damages,  the  yalue 
of  the  property.  The  party  may  tender  the  property  in  reasonaUe  time,  and  en* 
join  an  execution  for  the  money.    M'CleUan  o.  Marshall,  19  Iowa,  561. 
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monj.^  Held,  also,  that  the  relief  should  be  by  reference  to 
a  commissioner  to  ascertain  the  real  amount  due.'  So  where 
a  judgment  debtor  delivered  to  the  creditor  a  bill  of  exchange, 
to  be  credited  on  the  judgment  when  collected ;  on  a  bill  to 
enjoin  the  judgment,  held,  the  creditor  must  credit  the  bill 
upon  the  judgment,  or  deliver  it  back  to  the  debtor.'  So 
where  a  justice's  judgment  was  enjoined  upon  proof  that  it  was 
had  without  service ;  upon  admission  of  the  debt,  the  court, 
having  acquired  jurisdiction,  continued  the  injunction  as  to  the 
justice's  costs,  but  gave  judgment  to  the  respondent  for  the 
debt.^  But  an  injunction  was  reftised  where  there  should 
have  been  credits,  and  counsel  were  instructed  that  they  should 
be  allowed  in  the  judgment  or  upon  the  execution  sale.^  So 
where  one  ground  of  injunction  against  a  judgment  was  that 
ihe  plaintiff  in  the  suit  enjoined  had  received  payment  of  a 
hrge  part  of  the  debt,  in  consideration  of  which  he  had  agreed 
to  dismiss  the  suit  at  his  own  cost,  and  that  he  had  not  done 
so,  but  had  taken  judgment  for  the  whole  amount ;  held,  it 
did  not  appear  that  he  was  seeking  to  enforce  payment  with- 
out giving  the  proper  credits,  and,  if  he  was,  the  complainant 
could  not  enjoin  the  whole  judgment  because  of  the  payment 
of  a  part* 

§  58.  When  the  amount  of  the  fi,  fa.  exceeds  that  of  the 
judgment,  the  right  to  enjoin  is  limited  to  the  excess.^ 

§  59.  Equity  will  grant  relief  against  a  judgment  obtained 
by  firaud,  to  the  extent  of  the  injury,  and,  if  it  applies  only  to 
part  of  the  land,  relief  will  be  granted  to  that  extent.' 

§  60.  Where,  on  relieving  against  a  judgment,  there  is  no 
means  of  ascertaining  how  fiur  it  is  correct,  but  only  that 
it  is  unconscionable  to  some  extent,  it  will  be  set  aside  in 
toto.^ 

1  Rust  V.  W§n,  6  Gratt  SO.  *  Alexander  v,  Baylor,  20  Tex.  660. 

*  ni.  ^  Barrow  p.  Bobicjiaiiz,  14  La.  An. 

*  Newman  v.  Meek,  1  8.  &  M.  Ch.    SOT. 

SSI.  "  Dnnlap  v.  Stetson,  4  Bias.  349. 

*  WiDia  o.  Gonlon,  22  Tex.  241.  *  McRae  v.  Woods,  2  Wash.  Va.  SO 

*  Shrieker  v.  Field,  9  Iowa,  366. 
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§  60  a.  A  judgment  at  law  against  two  may  be  annulled  by- 
decree  of  a  court  of  chancery  as  to  one,  and  remain  binding 
as  to  the  other.^ 

§  61.  Equity  has,  under  ordinary  circumstances,  no  power 
to  reduce  an  assessment  of  damages  by  a  jury  in  an  action  of 
covenant,  or  to  enjoin  the  collection  of  any  part  thereof.^ 

§  62.  A  bill,  to  enjoin  a  judgment  on  account  of  usury, 
must  tender  the  amount  equitably  due.'  And  an  injunction, 
on  the  ground  that  the  defendant  is  entitled  to  a  credit  for 
part  of  the  judgment,  should  be  with  a  proviso,  that  the  plain- 
tiff may  proceed  by  execution  to  collect  the  balance.^ 

§  63.  Paymerd  may  be  set  up  as  the  ground  for  an  injuno- 
tion.  As  where  a  payment  is  made  in  conBdence  that  it  wfll 
be  credited,  and  the  credit  is  not  given,  but  judgment  taken 
for  the  whole  amount.^  So,  where  prior  judgments  have  been 
paid,  and  yet  the  holder  threatens  to  levy  on  land,  the  holder 
of  a  junior  judgment  may  have  this  cloud  on  the  tide  removed 
by  injunction.®  Judge  Story  says :  "  One  of  the  plainest 
cases,  which  can  be  put,  of  the  propriety  of  granting  an  in- 
junction to  a  judgment  at  law,  is,  where  it  has  been  in  fact 
satisfied,  and  yet  the  judgment  creditor  attempts  to  set  it  up, 
and  enforce  it,  either  against  the  judgment  debtor  or  against 
some  person  claiming  under  him  who  is  thereby  injured  in 
property  or  rights.  In  such  cases  a  court  of  law  would  often 
be  exceedingly  embarrassed  in  giving  the  proper  redress  if  it 
could  give  it  at  all.  But  courts  of  equity  deal  with  it  at  once, 
and  apply  the  most  complete  remedial  relief.^  Suppose  a 
party  is  sued  at  law  for  a  debt  of  long  standing ;  and  a  judg- 
ment is  obtained  against  him  for  the  amount,  although  he  has 
actually  paid  it,  but  he  is  unable,  after  due  search,  to  find  a 
receipt  or  release  which  would  establish  the  fact ;  and  then, 
after  judgment,  the  paper  is  unexpectedly  found,  either  in  his 

1  Kennedy  o.  Evans.  31  HI.  258.  *  DickenBon  v.  M'Dermott,  13  Tez» 

s  Reed  v.  Clarke,  4  Monr.  18.  248. 

*  Shelton  v.  Gill,  11  Ohio,  417.  «  Shaw  v.  Dwight,  16  Barh.  536. 

*  Hodges  p.  Planters',  &c,  7  Gill  &  ^  2  Story's  £q.  194,  sect  876. 
J.  306. 
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own  possession  or  in  that  of  a  third  person.  At  law  there 
would  be  no  redress  under  such  circumstances.  The  judg- 
ment would  be  conclusive.  But  a  court  of  equity  would  in 
such  a  case  afford  relief  by  a  perpetual  injunction  of  the  judg- 
ment." ^  Thus,  after  a  mandate  &om  the  Supreme  Court  of 
the  United  States,  ordering  the  Circuit  Court  to  enter  judg- 
ment for  the  plaintiff,  the  defendant  moved  the  Circuit  Court 
for  leave  to  file  a  plea  puis  darrein  coTUintianee  that  he  had 
paid  the  whole  amount  in  question  under  process  from  the 
State  courts ;  but  the  court  refused,  on  the  ground  that  they 
could  do  nothing  but  carry  out  the  mandate  of  the  Supreme 
Court.  Held,  such  defendant  was  entitled  to  an  injunction  to 
stay  proceedings  at  law  under  the  judgment  of  the  Circuit 
Court.'  So  (in  Maryland)  when  a  decree  of  the  Court  of 
Appeals  has  been  satisfied,  either  by  a  payment  in  money,  or 
money *s  equivalent,  but  the  party  is  proceeding  to  enforce  it 
by  execution ;  equity  may  and  is  bound  to  prevent  it  by  in- 
junction.^ 

§  64.  But  it  is  no  ground  for  relief  from  a  judgment,  that 
a  payment  on  a  bond  was  not  indorsed  on  the  bond.  Such 
defence  might  have  been  made  at  law.^  Nor  that  the  party 
did  not  prove,  on  the  trial,  payments  which  he  alleges  he  had 
made,  unless  he  shows  some  fraud  or  circumvention,  to  pre- 
vent his  making  the  proof.^  So,  it  is  held,  the  defendant  in  a 
judgment  has  a  full  and  complete  remedy  at  law,  by  super' 
sedeas^  to  obtain  credit  for  a  part  payment  of  the  judgment, 
and  consequently  such  payment  constitutes  no  ground  for 
equitable  relief.^  So  equity  will  not  interfere  with  a  judg- 
ment, recovered  after  a  settlement  between  the  parties,  prior 
to  the  commencement  of  suit.  The  remedy  is  by  appeal  or 
error.^  So,  in  Texas,  the  statute  (Hart.  Digest,  Art.  1599) 
manifestly  has  no  application  to  an  injunction  to  stay  execu- 
tion, for  causes  which  have  arisen  subsequent  to  rendition  of 
the  judgment.     As  that  the  debtor  had  placed  claims  in  the 

1 2  Stonr's  Eq.  196,  sect  879.  *  Hamsbarger  v.  Kinnej,  18  Qratt 

'HnmpJireTS   v.  L^gett,  9    How.  511. 
297.  *  Deaver  r.  Erwin,  7  Ired.  Eq.  250. 

>  M'Clellan   v.  Crook,  4   Md.  Ch.       *  Perrine  v.  Carlisle,  19  Ala.  686. 
Decis.  398.  ^  Dunn  v.  Fish,  8  Black.  407. 
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hands  of  the  creditor's  attomej,  to  be  collected  and  applied 
on  the  execution,  and  that  large  sums  had  been  collected  on 
these  chums.     These  fietcts  do  not  show  payment.^ 

§  65.  Where  the  defendant  in  a  judgment  pays  the  amount 
to  the  plaintiff,  after  notice  of  an  assignment  of  the  judgment, 
equity  will  not  relieve  him  firom  an  execution  thereon  for  the 
•benefit  of  the  assignee.^  But  where  an  agent  prosecuted  a 
suit  in  favor  of  his  principal  to  judgment,  and  indorsed  upon 
the  execution  that  a  part  of  it  was  for  his  own  benefit ;  and» 
before  the  execution  was  placed  in  the  hands  of  the  sherifl^ 
the  defendant  paid  the  whole  amount  to  the  principal,  and 
took  his  receipt  in  ftdl  discharge :  held,  equity  would  enjoin 
all  forther  proceedings  on  the  execution.' 

§  66.  On  a  bill,  filed  by  sureties  in  a  bond  given  for  the 
purchase-money  of  land,  to  have  a  judgment  thereon  agunst 
them  entered  satisfied,  or  perpetually  enjoined;  in  granting 
the  prayer  of  the  bill,  the  court  must  vacate  the  sale  of  the 
land ;  and,  to  do  this,  the  purchaser  or  his  heirs  must  be 
parties  to  the  bill.^ 

§  66  a.  Where  the  plaintiff  has  enjoined  the  execution  of 
a  judgment,  alleging  that  it  had  been  paid,  and  praying  that 
it  should  be  decreed  to  have  been  satbfied ;  it  is  error  to 
render  a  final  judgment,  on  overruling  the  defendant's  mo- 
tion to  dissolve  the  injunction.  The  conservatory  process 
of  injunction,  in  such  a  case,  is  separate  from  the  principal 
demand,  which  should  be  put  at  issue  regularly,  before  final 
judgment^ 

§  67.  Where  the  petitioner  avers  that  an  execution  had 
been  issued  ^^  for  the  amount  of  the  judgment  and  costs/'  and 
that  certain  payments  had  been  made  thereon,  but  not,  dis- 
tinctly, that  they  had  not  been  credited,  a  general  demurrer 
cannot  be  sustained.^ 

1  Williama  v.  Bndbary,  9  Tex.  4S7.  «  Bnchaiuui  v.  Tomiioe,  11  GHl  ft 

*  Holland  o.  Dale,  Minor,  265.  J.  342. 

*  Crawford  v.  Thiumond,  3  Leigh,  *  Knox  v.  Ck>foner,  18  La.  An.  8S. 
S6.  ^  Williams  v.  Bradlmrx,  9  Tex.  437. 
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« 

§  68.  Where  creditors,  after  the  debt  has  been  paid  to 
them,  seek  to  enforce  a  judgment  against  a  receiptor  of  the 
property  attached,  equity,  to  prevent  circuity  of  action,  will 
enjoin  the  suit.  The  judgment  against  the  receiptor,  being 
merely  collateral  to  the  debt,  is  in  the  nature  of  a  penalty ; 
and  if  payments  were  made  prior  to  that  judgment,  and  not 
allowed  for  in  making  it  up,  equity  will  restrict  the  creditor 
to  the  collection  of  the  balance.  Where  it  is  obvious  that  the 
creditors,  after  having  obtained  judgment  against  the  receiptor 
for  the  ftiU  amount  of  the  debt,  making  no  allowance  for  pay* 
ments,  received  from  the  receiptor  the  balance  actually  due  to 
them  upon  the  debt,  and,  by  words  and  actions,  gave  him  to 
understand  that  they  considered  the  judgment  against  him 
paid,  with  a  mere  view  of  keeping  him  along  until  his  remedy 
by  petition  for  a  new  trial  should  be  gone  by  lapse  of  time, 
and  then  pursuing  him  for  the  balance  appearing  due  upon 
the  judgment  against  him ;  there  can  be  little  doubt  that 
equity  may  enjoin  the  judgment,  upon  the  mere  ground  of 
fraud.^ 

§  69.  Equity  will  relieve  against  the  smng  out  or  levy  of 
execution  upon  a  judgment  enjoined,  which  has  been  dij^- 
charged  by  proceedings  in  bankruptcy.^  (See  Bankruptcj/,^ 
But  where  a  defendant  filed  a  bill  in  equity  to  set  aside  a 
judgment,  alleging  that  the  plaintiff,  after  a  defiiult  at  the 
first  term,  fraudulently  permitted  the  case  to  be  continued  to 
the  second,  third,  and  fourth  terms,  and  at  the  fifth  term  took 
his  judgment,  the  defendant  having  filed  no  plea  or  answer, 
notwithstanding  he  had  obtained  a  discharge  in  bankruptcy, 
subsequent  to  the  first  term,  supposing  judgment  had  been 
rendered  at  that  term ;  held,  on  demurrer  to  the  bill,  that  the 
demurrer  only  admitted  the  facts  alleged,  and  not  the  fraud  ; 
and  that  those  facts  did  not  constitute  a  fi*aud  in  the  procure- 
ment of  the  judgment,  so  as  to  authorize  a  court  of  equity  to 
set  it  aside.' 

§  69  a.  Analogous  to  payment,  as  a  defence,  is  that  of 

1  Paddock  v.  Palmer,  19  Vt  581.  •  Bellamy  r.  Woodson,  4  Geo.  176. 

2  Peatroas  v.  McLanghliii,  6  Qratt. 
64. 
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§  70.  The  allegations  in  a  bill  in  equity,  for  an  injunction 
against  a  judgment,  that  the  defendant  is  indebted  to  the 
complainant,  that  he  is  insolvent,  and  that  the  demand  sought 
to  be  enforced  at  law  is  satisfied,  are  sufficient  to  give  the 
court  jurisdiction.^  So  an  assignee  of  a  dormant  judgment^ 
against  one  who  is  insolvent,  may  bring  a  suit  to  have  it 
revived,  and  set  off  against  a  judgment  which  has  since  been 
recovered  against  him,  by  the  defendant  in  the  dormant  judg- 
ment, which  the  latter  is  about  to  enforce  ;  and  in  the  mean 
time  execution  on  the  latter  judgment  will  be  enjoined.'  So 
A  obtained  two  judgments  against  the  administrators  of  B, 
which  were  unsatisfied.  Commissioners  were  appointed  to 
sell  the  real  estate  of  B,  on  credit,  and  to  pay  over  the  pro- 
ceeds to  the  administrators.  A  purchased  at  the  sale,  giving 
his  notes  in  payment.  Held,  that  A  might  enjoin  a  judgment 
on  the  notes,  and  set  off  the  judgments  held  by  him  against  it, 
if  it  did  not  appear  by  the  answer  that  there  were  any  demands 
against  the  estate  entitled  to  precedence  ;  and  that  it  was  not 
necessary  for  A  to  aver  that  feet  in  his  bill.' 

§  71.  Where  G.,  and  L.  his  wife,  who  was  executrix  of  a 
will  by  which  she  was  required  to  educate  and  support  the 
wife  of  M.  during  her  minority,  boarded  M.'s  wife  under  an 
agreement  not  to  charge  her  for  such  board,  and  afterwards 
obtained  judgment  in  attachment  for  such  board,  and  at  the 
time  of  the  attachment  had  funds  in  their  hands  belonging  to 
M.  in  the  right  of  his  wife,  more  than  enough  to  satisfy  the 
judgment :  it  was  held  that  M.  was  entitled  to  be  relieved 
against  the  judgment ;  and  that,  independent  of  the  agree- 
ment, if  G.  and  his  wife  had  funds  enough  in  their  hands  to 
pay  the  board  of  M.'s  wife,  which  could  properly  be  applied  to 
such  payment,  the  court  would  compel  such  an  appropriation 
in  satisfiiction  of  the  judgment.^ 

§  72.  But  a  party  going  into  equity,  to  enjoin  a  judgment 
on  the  ground  of  ofi&ets,  must  show  as  strong  a  claim  to  be 
paid  the  ofisets  as  if  he  were  suing  on  them  in  law  or  equity.^ 

1  Bettison  v.  JenningB,  3  Eng.  287.  *  Moore  v.  Gamble,  1  Stockt.  246. 

s  Simpson  v.  Hnston,  U  Tex.  476.  •  Walker  v.  Ayres,  1  Clarke,  449. 

*  Dickinson  t*.  Chism,  2  Monr.  144. 
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And  a  defendant  in  an  action  at  law,  having  a  set-off  avail- 
able either  at  law  or  in  equity,  bnt  neglecting  to  plead  it, 
cannot  afterwards  make  it  a  ground  of  relief  in  equity  from 
the  judgment  against  him  in  such  action,  without  showing 
sufficient  excuse  for  his  neglect.  That  he  was  advised  the 
law  court  had  no  jurisdiction  of  the  set-off,  is  no  such  excuse.^ 
So  a  claim  which  could  have  been  set  off  in  the  probate  court 
before  the  decree  there,  but  which,  by  advice  of  counsel,  was 
not  there  presented,  is  no  ground  for  relief  in  equity  against 
that  decree.'  So  where  an  answer  admitted,  that  the  jury 
did  not  allow  a  credit  to  which  the  complainant  was  entitled, 
but  it  appeared  npon  calculation,  upon  the  data  on  which  the 
verdict  was  made,  that  the  credit  was  allowed ;  a  decree  en- 
joining the  amount  was  reversed.^  So  an  injunction  was  re- 
fused, where  a  party  was  guilty  of  negligence  in  omitting  to 
file  a  set-off,  though  he  alleged  sickness  in  his  family  and  the 
absence  of  his  counsel ;  there  having  been  no  motion  for  a 
continuance,  nor  affidavit  of  grounds  therefor.^  And  where, 
at  law,  the  defendant  was  prevented  by  unavoidable  accident 
from  setting  up  independent  ofi&ets  liable  to  be  enforced  at  law ; 
it  is  held  that  he  cannot  enjoin  the  judgment  and  set  up  his 
o£&et8  against  it,  but  must  pursue  his  remedy  at  law.  And  if 
his  offiets  are  only  recoverable  in  equity,  he  cannot  enjoin  the 
judgment  and  avail  himself  of  his  claims  against  it.^  So 
where  a  bill  was  filed  to  have  an  execution  enjoined,  on  the 
ground  that  the  plaintiff  in  execution  was  insolvent,  and,  at 
the  time  he  recovered  his  judgment,  was  indebted  to  the  de- 
fendant in  execution,  and  the  complainant  sought  to  have  this 
indebtedness  set  off  against  the  execution  ;  held,  the  bill  must 
be  dismissed  for  want  of  equity.^  So  A  obtained  a  judgment 
against  B  for  $1,200,  and  subsequently  B  purchased  and  took 
a  written  assignment  of  two  judgments  against  A  for  $1,384,  * 
and  filed  his  bill  to  have  them  set  off  as  a  satisfaction  of  A's 
judgment.  Held,  according  to  the  Georgia  judiciary  act  of 
1799,  it  should  affirmatively  appear  that  there  were  no  other 
judgment  liens  upon  the  defendant's  property,  before  equity 

1  Pearce  v.  Winter;  &€.,  82  Ala.  68.  *  Griffith  v.  Thompson,  4  Gratt.  147. 

*  Duckworth  o.  Duckworth,  35  Ala.  *  Hudson  v.  Kline,  9  Gratt  879. 

70.  •  BiTcs  V,  Rives,  7  Bich.  Eq.  853. 
"  Pogne  V.  Shotwell,  2  Dana,  281. 
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would  interfere  and  decree  satisfaction  of  a  particular  judg- 
ment therefrom  ;  and  that  the  complainant  had  an  ample  and 
adequate  remedy  at  law,  to  obtain  satisfiiction  of  his  judg- 
ments out  of  the  property  of  the  defendant.^  So  A  recovered 
a  judgment  against  B,  in  a  justice's  court,  on  a  store  account 
for  $75.  B,  alleging  that  A  was  indebted  to  him  in  the  sum 
of  $180  on  a  promissory  note,  which  he  could  not  have 
pleaded  in  offset,  in  a  justice's  court,  applied  for  an  injunction 
to  restrain  him  from  levying  his  execution  until  he  could  re- 
cover a  judgment  on  the  note,  when  it  could  be  set  off.  Held, 
the  petition  did  not  state  sufficient  cause  for  an  injunction,  but 
insolvency  or  special  circumstances  of  hardship  should  appear. 
Also,  that  the  petitioner  should  have  brought  suit  on  the  note, 
and  in  his  petition  have  prayed  an  injunction.  One  suit  then 
would  have  sufficed.' 

§  73.  So  equity  cannot  restrain  the  execution  of  a  judgment 
recovered  by  a  non-resident  plaintiff,  merely  because  the  de- 
fendant has  a  cross  action  at  law  growing  out  of  the  same 
transaction,  but  which  he  cannot  prosecute  in  the  courts  of  the 
State  as  long  as  the  plaintiff  remains  out  of  it.^ 

§  74.  Where  a  judgment  at  law  is  enjoined,  and  an  account 
directed  to  be  taken,  the  commissioner  ought  not  to  give  the 
plaintiff  at  law  credit  for  claims  not  exhibited  to  the  jury,  nor 
mentioned  in  the  answer,  and  which  are  prior  in  date  to  the 
commencement  of  the  suit  at  law.^ 

§  74  a.  But  all  the  reasons,  for  interference  by  injunction 
with  a  judgment  at  law,  are  to  be  considered  as  modified  and 
controlled,  by  the  general  consideration  already  adverted  to  in 
other  connections ;  that  a  trial  at  law  and  a  judgment  founded 
thereon  cannot  be  revised  by  a  court  of  equity,  unless  there  are 
special  equitable  reasons  for  such  interference.  The  general 
rule  is  applied,  of  rt%  judicata  and  estoppeL  (a)     It  is  said, 

1  Wellborn  v.  Bonner,  9  Geo.  S2.  *  Lipscomb  v.  Winston,  I  Hen.  &  M. 

Brady  o.  Hancock,  17  Tex.  S61.         453. 
*  Beall  V.  Brown,  7  Md.  393. 

(a)  This  point  is  illustrated  bj  a  late  case  in  Pennsylvania  reported  in  the 
Logal  Intelligencer.    District  Court.    City  v,  Fricke.    Opinion  by  Tbayer,  J. 
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^  There  are  cases  cognizable  at  law,  and  also  in  equity,  and 
of  which  cognizance  cannot  be  effectually  taken  at  law,  and 

Tlie  plaintiff  bronglit  a  scire  fiunas  on  a  mnnicipal  claim  for  curbing  and  paving 
Sharpnack  Street,  in  the  twenty-second  ward  of  the  dtf  of  Pbiladelpllia,  to  which 
the  defendant  pleaded  that  before  the  alleged  curbing  and  paving  had  been  done, 
he  filed  his  bill  of  complaint  in  the  Court  of  Common  Fleas  of  the  dty  and  county 
of  Philadelphia,  in  equity,  against  the  plaintiff  and  others,  averring  that  the  said 
Sharpnack  Street  had  always  been  and  remained  his  private  property,  that  he 
had  never  dedicated  it  to  the  public,  that  no  damages  had  ever  been  assessed,  and 
that  it  had  never  been  opened  by  authority  of  law,  and  praying  that  the  defend- 
ants might  be  perpetually  restrained  by  the  order  and  injunction  of  said  court 
fiom  curbing  and  paving  the  said  street  Whereupon  the  said  court  did,  on  the 
S5th  day  of  July,  1859,  afker  full  and  due  consideration,  and  after  due  notice  to 
the  said  defendmts,  ei\joxn  them  fh>m  curbing  and  paving  said  street  The  plea 
further  arers  that  afterwards  the  cause  was  so  proceeded  in  in  the  said  Court  of 
Common  Pleas,  that  the  said  court  did,  on  the  19th  day  of  November,  1859,  duly 
order  and  decree  that  the  said  city,  their  officers,  agents,  and  attorneys  be  and  are 
hereby  enjoined  from  filing  any  liens  against  the  said  complainant,  who  is  the 
defendant  in  this  suit,  in  any  court  whatever  for  the  work,  labor,  and  materials 
referred  to  in  the  complainant's  bill,  and  from  all  attempts  to  collect  the  amount 
thereof  from  said  complainant ;  and  that  the  said  orders  and  decrees  are  now  in 
ftdl  force  and  not  in  the  least  reversed,  satisfied,  discharged,  or  made  void  as  by 
the  record  remaining  in  said  Court  of  Common  Pleas  fully  appears. 

To  this  plea  the  plaintiff  has  demurred. 

The  law  laid  down  by  Lord  Chief  Justice  De  Ofresy,  in  the  Duchess  of  Kings- 
ton's case  (20  Howell's  St  Tr.  538),  in  reference  to  the  conclusiveness  of  judg^ 
menta  recovered,  with  the  distinctions  which  he  draws,  has  been  very  otbea 
recognized  and  acted  upon  in  Penn^lvania.  Hibshman  v.  Dulleban,  4  Watts, 
183 ;  Lenta  v.  Wallace,  5  H.  412 ;  Lamb  v.  Miller,  6  H.  448 ;  Martin  v.  Gemandt, 
7  H.  124.  The  principle  has  never  been  stated  in  a  clearer  or  more  condensed 
form  than  that  in  which  it  is  put  by  the  lord  chief  justice  in  the  leading  case. 
"From  the  variety  of  cases  in  respect  to  judgments  being  given  in  evidence," 
said  he,  "  these  two  distinctions  seem  to  follow  as  being  generally  true :  first, 
that  the  judgment  of  a  court  of  concurrent  jurisdiction  directly  upon  the  point,  is, 
as  a  plea,  a  bar,  or  as  evidence  conclusive  between  the  same  parties  on  the  same 
matter  directly  in  question  in  another  court ;  secondly,  that  the  judgment  of  a 
ooBTt  of  exclusive  jurisdiction,  directly  upon  the  point,  is  in  like  manner  conclu- 
sive upon  the  same  matter  between  the  same  parties  coming  incidentally  in  ques- 
tion in  another  court  for  a  diflerent  purpose.  But  neither  the  judgment  of  a 
eoncurrent  or  exclusive  jurisdiction  is  evidence  of  any  matter  incidentally  cog- 
nisable, nor  of  any  matter  to  be  inferred  by  argument  firom  the  judgment." 

Decrees  in  chanoeiy  stand  upon  the  same  footing  in  this  respect  as  judgments 
at  common  law.  Seitringer  v.  Ridgway,  9  Watts,  496 ;  Kelsy  v.  Murphy,  2 
Casey,  78;  Evans  v.  Tatem,  9  S.  &  R.  252;  Sibbald's  case,  12  Peters,  492; 
Spariu  9.  Walton,  4  Fhila.  R.  93. 

But  it  is  objected  by  the  plaintiff  in  his  assignment  of  cause  for  his  demuirer 
in  the  present  case,  that  the  plea  does  not  allege  a  final  decree.  In  this  we  do 
not  agree  with  him.  The  plea  alleges  that  the  cause  was  so  proceeded  in  that 
tte  Court  of  Common  Pleas  did,  on  the  19th  of  November,  1859,  order  and  de- 
cree that  the  said  dty,  their  officers,  agents,  and  attorneys  be,  and  are  hereby 
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therefore  equity  does  sometimes  interfere ;  so,  where  a  verdict 
has  been  obtained  by  fraud,  or  where  a  party  has  possessed 
himself,  improperly,  of  something,  by  means  of  which  he  has 
an  unconscientious  advantage  at  law,  which  equity  will  either 
put  out  of  the  way  or  restrain  him  from  using :  but  without 
circumstances  of  that  kind,  I  do  not  know  that  equity  ever 
does  interfere  to  grant  a  trial  of  a  matter  which  has  already 
been  discussed  in  a  court  of  law,  a  matter  capable  of  being  dis* 
cussed  there,  and  one  of  which  the  court  of  law  had  frdl  juris- 
diction." ^ 

§  75.  And,  in  conformity  with  these  views,  an  injunction 
will  not  be  maintained  in  arrest  of  an  execution,  on  grounds 
that  might  have  been  pleaded  in  defence  before  judgment ;  ^  or 
been  made  the  ground  of  motion.'  Where  a  defence  has  been 
made  to  a  suit  at  law,  the  defendant  has  elected  his  tribunal ; 
and,  from  that  time,  he  must  make  his  entire  defence  in  that 
court,  if  such  as  may  be  heard  by  it.^  Thus,  in  case  of  a  bill 
for  an  injunction  against  a  judgment  and  a  new  trial,  alleging 
the  same  facts  pleaded  in  answer  to  the  suit  at  law ;  held,  the 
judgment  was  conclusive,  and  the  bill  was  dismissed.^  So 
when  a  cause,  exclusively  of  legal  jurisdiction,  has  been  tried 
at  law,  and  a  judgment  rendered  against  the  defendant,  and 
there  was  no  fruud  or  concealment  by  the  plaintiff  at  law, 
chancery  has  no  jurisdiction  to  interfere.^  So,  as  we  have 
already  seen  in  another  connection,  the  execution  of  a  judg- 

1  Per  Lord  Bedesdale,  Bateman  o.       *  Dickson  v.  Richardson,    16  Ark. 
Willoe,  1    Sch.  &  Ijtt  201;  Qute  v.    114. 

Potter,  87  Barb.  199.  >  Forssrthe  9.  McOei^ifat,  10  Kich. 

2  McRae  v.  Porris,  12  La.  An.  85.        Eq.  308;  Yongue  r.  Billnps,  23  ICisB. 
•  Van  Vleck  v.  Clark,  38  Barb.  316 ;    407. 

McGollom  V.  Prewitt,  Ala.  Sel.  Cas.  498.        •  White  o.  Cahal,  2  Swan,  550. 

enjoined  from  filing  any  liens  against  the  said  complainant  in  anj  oonrt  what- 
ever, for  the  work,  labor,  and  materials  referred  to,  and  from  anj  attempt  to 
collect  the  amount  thereof.  The  decree  being  pleaded — not  as  a  decree  nntil  the 
further  order  of  the  court — but  as  a  decree  without  limitation  as  to  time  or  other 
qualification,  it  is  to  be  taken  as  a  final  decree,  and  is  a  complete  estoppel  of  the 
plaintiffs  in  this  suit  Even  if  this  were  otherwise,  our  regard  for  that  oomily 
which  should  exist  between  tribunals  of  concurrent  jurisdiction  would  compel  us 
to  pause  before  proceeding  with  a  cause  commenced  in  defiance  of  the  decree  of  a 
court  of  competent  jurisdiction,  which  had  preriouslj  taken  cognizance  of  the 
matter  in  dispute,  and  in  which  the  cause  is  still  depending.  Judgment  for  the 
defendant 


CH.  v.]  JUDGMENTS  AND  EXECUTIONS.  217 

ment  cannot  be  enjoined  on  grounds  whicli  might  have  been 
urged  as  a  defence  to  the  original  action.^  So  where  a  party 
first  submits  to  try  at  law,  with  a  knowledge  of  the  &cts  upon 
which  he  rests  in  support  of  his  title,  and  a  verdict  is  rendered 
against  him ;  he  cannot  come  into  equity  and  file  his  bill  for 
discovery  and  relief,  and  enjoin  the  operation  of  the  verdict, 
until  he  can  have  another  trial  in  equity  in  attempting  to  per- 
fect his  title.' 

§  76.  Of  four  obUgors,  joint  and  several,  A  and  B  were 
sued  separately  at  law.  They  defended  the  actions  on  the 
ground  of  fraud  and  misrepresentation,  but  judgments  were 
recovered  against  them.  The  four  then  paid  up  the  amount ; 
and  C  and  D  assigned  their  interest  to  A  and  B,  who  then 
filed  their  bill  against  the  obligee,  seeking  relief  on  the  same 
ground  on  which  the  actions  at  law  had  been  defended,  and 
at  the  trial  used  C  as  a  witness.  Held,  they  were  not  entitlea 
to  relief.*  So  equity  will  not  restrain  the  execution  of  a  judg- 
ment upon  a  contract,  the  consideration  of  which  was  illegal, 
when  the  plaintiff  knew  of  the  illegality,  and  might  have  set 
it  up  in  defence ;  and,  after  the  recovery,  executed  a  bond  for 
the  payment  of  the  judgment,  which  operated  as  a  second 
judgment  against  him.^  So  where  a  defendant  sets  up  a  former 
recovery  in  defence,  and  succeeds,  he  is  estopped  afterwards, 
in  an  action  against  him  upon  the  former  judgment,  to  deny  its 
validity ;  and,  on  a  bill  by  him  to  enjoin  the  judgment  ren- 
dered upon  the  former  judgment,  he  cannot  deny  the  validity 
of  the  judgments  in  his  fiivor.  And  it  makes  no  difference, 
that  the  plaintiffii  replied  nul  tiel  record^  as  the  reply  was  ap- 
propriate, and  necessary  to  elicit  the  opinion  of  the  court  on 
the  e£fect  of  the  record.  Nor  that  the  former  recovery  was 
had  in  a  different  State  firom  that  in  which  the  subsequent  suit 
is  brought.^ 

§  77.  Mutual  accounts^  if  not  complicated,  do  not  furnish 
ground  for  overhauling  a  judgment  at  law,  more  especially 
when  they  have  been  submitted  to,  and  passed  upon  by  the 

1  Minor  v.  Stone,  I  La.  An.  2S3.  *  Campbell  v.  Briggs,  4  Rich.  Eq.  370. 

'  Donaldson  v.  Kendall,  2  Geo.  Decifl.       *  Sample  v.  Barnes,  14  How.  70. 
227.  *  Lncas  v.  Bank,  &c,  2  Stew.  280. 


218  THE  LAW  OP  INJUNCTIONS.  [CH.   V. 

* 

court.^  So  a  defendant,  who  has  demurred  to  the  declaration, 
will  be  regarded  as  having  elected  to  defend  at  law,  and  will 
be  pi*eclnded  from  coming  into  equity  for  relief,  in  reference 
to  any  matter  of  defence  of  which  he  might  have  availed  him- 
self in  a  court  of  law.^  So,  if  a  defendant  at  law  makes  an 
equitable  defence,  if  it  be  such  as  courts  of  law  take  cognizance 
of,  he  cannot  come  into  chancery  for  relief  unless  unavoidable 
accident,  ignorance  of  fiicts,  surprise,  or  fraud,  have  prevented 
him  from  making  his  defence  at  law.^  And  a  defence  cannot 
be  set  up  in  equity  which  has  been  fully  and  fiiirly  tried  at 
law,  although  it  may  be  the  opinion  of  the  court  that  the  de- 
fence ought  to  have  been  sustained  at  law.  Thus  the  allega^ 
tion,  that  the  judgment  was  obtained  by  fraud,  was  denied  by 
the  answer,  and  not  established  by  proof.  The  bill  contained 
no  allegation  that  the  complainant  was  defeated  at  law  by 
accident  or  surprise,  nor  that  the  proof  he  offered,  upon  the 
question  there  decided,  came  to  his  knowledge  after  the  triaL 
Held,  a  court  of  law  would  have  refrised  a  new  trial,  and  there 
was  certainly  no  ground  for  claiming  the  interposition  of  a 
court  of  equity.* 

§  78.  But  a  matter  which  could  not  have  been  determined 
at  law,  in  which  the  interposition  of  equity  is  asked,  is  not 
within  the  estoppel  of  the  legal  decision.^  So  in  case  of  sur- 
prise, mistake  of  the  court,  and  manifest  injustice,  the  jud^ 
ment  may  be  set  aside  in  equity,  if  the  adjournment  of  the 
court  precludes  a  remedy  by  motion.^  And  the  rule,  that  such 
matters  of  defence  as  might  have  been  pleaded  on  the  merits 
cannot  form  legal  grounds  for  an  injunction,  in  arrest  of  the 
execution  of  the  judgment,  finds  an  exception  in  cases  of  per- 
sons incapacitated  from  contracting  generally  or  specially.  As 
long  as  the  disability  lasts,  a  judgment  obtained  against  them, 
under  such  circumstances,  and  which  has  not  acquired  the 
force  of  the  thing  adjudged,  is  liable  to  the  same  objection  as 
the  obnoxious  obligation.^ 

1  Powell  V.  Stewart,  17  Ala.  719.  «  Briesch  o.  McCaoler.  7  GHl,  189. 

*  Amngton  o.  Washington,  14  Ark.        *  White  v.  Crew,  16  Geo.  416. 
218.  *  Bihend  v.  Kreutz,  20  Cal.  109. 

>  Burton  v.  Hjnson,  14  Ark.  32 ;  7        ^  M^dart  p.  Faniatch,  15  La.  An. 

Gill,  189.  621. 
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§  79.  After  judgment  at  law  upon  a  security  given  foe  a 
gaming  debt,  the  defendant  maj  have  relief  in  equity,  although 
lie  did  not  resist  the  suit  at  law  on  that  ground.^ 

§  80.  On  the  other  hand  the  estoppel,  growing  out  of 
concealment  or  implied  fraud,  may  invalidate  the  judgment 
against  which  relief  is  sought.  Thus  the  complainant  in  his 
bill  stated,  that  in  January,  1842,  A  and  B  in  consideration 
ef  $10,000  conveyed  to  him  a  farm  ;  that  at  the  delivery  of 
the  deed  he  was  ignorant  that  C,  the  defendant,  had  a  judg- 
ment in  his  favor  against  A  and  B,  or  that  he  had  a  judgment 
bond  against  them ;  that  the  object  of  A  and  B  in  selling  the 
fiurm  was  to  raise  money  to  pay  their  creditors,  of  whom  C  was 
one,  and  that  the  money  was  thus  duly  applied ;  that,  during 
the  negotiation,  C  was  acquainted  with  the  whole  matter,  ad- 
vised the  sale,  and  knew  that  the  plaintiff  was  buying,  sup- 
posing there  was  no  judgment  in  C's  £Btvor ;  but  that  C,  after 
the  agreement,  and  on  the  19th  of  January,  1842,  had  a  judg- 
ment entered  upon  a  judgment  bond  against  A  and  B ;  that  A 
and  B  had  ample  real  estate  remaining  after  sale  to  satisfy  the 
judgment,  but  that  C  released  the  same  or  large  portions 
thereof  from  the  lien  of  the  judgment ;  that  C  before  the  sale 
held  two  judgments  against  A  and  B,  which  had  been  assigned 
to  him,  and  that,  on  the  7th  of  December,  1842,  they  trans- 
ferred to  him  a  draft  for  96,000,  drawn  and  accepted  as  collat- 
eral security  for  the  payment  of  such  judgments,  amounting  to 
about  $5,000,  C  agreeing  under  his  hand  and  seal  to  apply 
what  he  should  receive  on  the  second  draft,  first  to  his  two 
last-mentioned  judgments,  and  to  account  for  the  surplus ;  that 
C  received  on  the  draft  $5,287.52,  and  did  not  so  apply  the 
same,  but  raised  the  amount  of  the  judgment  by  sales  on  exe- 
cution, and  now  insists  on  appropriating  tlie  money  to  the  judg- 
ment entered  since  the  deed  to  the  complainant,  and  which  C 
holds  against  A  and  B,  leaving  older  judgments  unpaid,  and 
thereby  charging  the  complainant*s  farm  with  the  amount 
thereof;  and  that  C  has  caused  an  execution,  issued  on  his 
said  judgment  of  January  19,  1842,  to  be  levied  on  the  com- 
l^inant's  farm.     The  bill  prayed  relief,  and  an  injunction  re- 

1  Gongh  p.  Pratt,  9  Md.  526. 
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straining  sale  on  the  last-mentioned  execution ;  and  the  injunc- 
tion was  allowed.^  So  A,  while  difeme  9ole^  became  the  owner 
of  a  bond  and  warrant  of  attorney,  upon  which  judgment  had 
been  entered  up,  which  the  plaintiff,  B,  had  given  to  secure 
£1,200,  and  she  repeatedly  promised  not  to  enforce  them, 
upon  which  promise  B  contracted  irrevocable  engagements. 
A,  after  her  marriage,  jointly  with  her  husband,  took  proceed- 
ings at  law  to  enforce  these  securities.  Upon  a  bill  filed  by 
him,  the  court  granted  a  perpetual  injunction,  and  directed  sat- 
is&ction  to  be  entered  upon  the  judgment,  with  costs.' 

§  81.  With  reference  to  the  pleadings  in  cases  of  this  nature ; 
chancery  will  not  restrain  a  judgment  upon  a  bill  in  which  all 
the  material  facts  are  charged  upon  information  and  belief  only, 
without  any  allegation  as  to  whence  the  information  was  de- 
rived, or  any  affidavit  connected  with  the  bill.*  Nor  will 
equity  enjoin  a  judgment  at  law  and  grant  a  new  trial,  unless 
the  complainant's  bill  sets  forth  distinctly  his  causes  of  griev- 
ance.^ The  plaintiff  must  state  the  cause  of  his  not  defending 
at  law,  where  he  had  a  legal  defence,^  more  especially  in  a  case 
which  is,  in  general,  exclusively  cognizable  at  law.^  And  a 
court  of  chancery  will  not  grant  relief  so  readily  against  a  judg- 
ment in  attachment  to  an  absconding^  as  to  an  absent  or  nonr 
resident  debtor  ;  a  bill  should  therefore  state  in  which  of  these 
characters  the  attachment  was  taken  out  against  the  defendant.^ 
So  in  a  bill  for  relief  against  a  judgment,  on  the  ground  that 
the  defendant  was  prevented  from  defending  at  law  by  fraud 
or  accident,  the  matter  of  fi*aud  or  accident  must  be  set  forth 
with  certainty  and  precision,  and  it  must  also  be  alleged,  that 
the  fraud  or  accident  is  unmixed  with  any  negligence  on  the 
part  of  the  complainant.^  And  all  allegations,  that  a  judg- 
ment was  obtained  ihnmgh  fraud  and  other  HI  practices^  are 
too  general  to  authorize  the  arrest  of  its  execution.^ 

1  Van  Mater  v.  Holmes,  3  Halst.  Ch.       *  Yancj  v.  Fenwick,  4  Hen.  &  M. 
575.  423. 

2  Money  v,  Jordan,  11  Eng.  Law  &        •  Dilly  v.  Barnard,  8  Gill  &  J.  170. 
Ea.  182.  f  Moore  v.  Gamble,  1  Stockt.  246. 

>  Williams  v.  Lockwood,  1    Clark,  "  French  o.  Gamer,  7  Fort  549. 

172.  *  Brooks  v.  Williams,  13  La.  An. 

*  Gamble  v.  Campbell,  6   Florida,  374. 
347. 
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§  82.  An  injnnctioii  cannot  stand  based  on  a  written  agree- 
ment alleged  to  be  lost,  where  the  bill  does  not  allege  that  the 
party  in  whose  custody  it  was  placed  has  been  asked  to  pro- 
dace  it,  nor  that  its  contents  can  be  proved,  and  where  it 
appears  that  the  party  who  executed  it  is  dead,  and  its  exist- 
ence and  all  transactions  concerning  it  are  fiilly  denied  by  the 
answer.^ 

§  82  a.  A  complaint  for  injunction  of  a  justice's  judgment 
rendered  against  a  resident  of  another  township,  should  show 
that  it  was  rendered  without  the  party's  consent,  and  also  con- 
tain a  transcript  or  a  full  statement  of  the  proceedings.' 

§  88.  A  bill  to  enjoin  a  judgment,  on  account  of  irregularities 
which  can  be  reached  by  motion  or  appeal,  must  allege  that  the 
plaintiiF  has  paid  the  claim  for  which  the  judgment  was  ren- 
dered, or  has  some  other  valid  defence.^ 

§  84.  If  a  bill  of  injunction,  to  stay  proceedings  on  a  judg- 
ment, charge  the  plaintiff  at  law  with  having  failed  to  do  an  act 
on  which  the  equity  of  his  claim  depends,  and  in  his  answer 
he  take  no  notice  of  that  allegation ;  the  court,  on  the  hearing, 
will  consider  this  an  admission  that  he  has  not  done  the  act  in 
question,  and  will  decree  against  him  without  any  exception  to 
die  answer,  or  any  interlocutory  order,  taking  the  bill  for  con- 
fessed in  part^ 

§  85.  Where  a  bill  for  relief  firom  a  judgment  at  law  alleged, 
as  a  reason  for  not  making  a  defence,  that  the  plaintiff  was 
deceived  by  his  attorney  as  to  the  time  of  trial;  held,  this 
&ci  must  be  proved,  although  not  answered,  or  denied  by  the 
answer.* 

§  86.  All  the  partieito  a  decree,  the  execution  of  which  is 
sought  to  be  enjoined,  must  be  made  parties  to  the  injunction 
Ull.®    The  plaintiff  in  the  judgment  enjoined  is  a  necessary 

1  Kent  9.  De  Baan,  1  Beasl.  220.  ^  Cowan  v.  Price,  1  Bibb,  173. 

*  Gage  V.  Clark,  22  Ind.  163.  *  Hendrick  v.  Robinson,    7   Dana, 

•  Logan  V.  Hillegass,  16  Cal.  200.  165. 
«  Page  V.  Winston,  2  Munf.  298. 
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party.^  (a)  So,  to  a  bill  by  a  purchaser  of  land  from  a  judg* 
ment  debtor,  to  enjoin  the  judgment  creditor  firom  subjecting 
the  land  to  his  judgment,  the  debtor  is  a  necessary  party.'  So, 
to  a  bill  for  relief,  from  a  judgment  on  a  note  against  the 
maker,  in  favor  of  an  assignee  of  the  note,  the  payee  is  a 
necessary  party.*  So  the  assignee  of  a  judgment  is  a  neces- 
sary party  to  a  bill,  to  perpetually  stay  proceedings  thereon 
for  equities  existing  between  the  parties  previous  to  the  assign- 
ment.^ But  a  surety  need  not  be  made  party  to  a  bill  by  the 
principal,  for  an  injunction  against  a  judgment.'  Nor  a  sheriff, 
to  a  bill  brought  to  enjoin  the  execution  of  legal  process.* 
The  clerk  and  sheriff  are  not  proper  parties  to  a  bill  for  an 
injunction  to  stay  execution.^ 

§  87.  The  distinction  is  made,  that  no  person  can  enjoin  a 
judgment  at  law,  to  which  he  is  not  a  party ;  but,  if  he  is 
aggrieved  by  the  proceedings  thereon,  he  should  pray  for  an 
injunction  to  the  execution.®     Thus  A  bought  railroad  ties  of 

B,  and  sold  them  to  C,  who  mixed  them  with  other  ties  used 
on  the  track.  B  gave  notice  to  C  that  the  ties  were  his,  and 
then  C  revised  to  pay  A  for  them.    A  brought  a  suit  against 

C,  and  recovered  judgment  for  the  value  of  the  ties.  B  then 
brought  a  stiit  in  chancery,  and  alleged  fraud  in  A,  and  the 
court  enjoined  G  fi*om  paying  the  judgment  in  favor  of  A,  and 
ordered  the  sheriff  to  collect  it  for  the  benefit  of  B.  Held, 
that  it  is  not  a  proper  exercise  of  chancery  powers,  to  interfere 
with  the  collection  of  a  judgment,  fairly  obtained  as  between 
the  parties  to  it.®  (J) 

1  Daniel  v.  Hann^gaa,  5  J.  J.  ICanh.  *  Bentlej  v.  Ovef^iY,  7  Monr.  368. 

48.  «  OUn  t;.  Hangerford,  10  Ohio,  268.*! 

*  Soott  V.  Bennett,  1  Gilm.  646.  v  Ednej  o.  Kinr,  4  Ired.  Eq.  465. 

*  Elston  V.  Blanchaid,  2  Scam.  420.  "  Jordan  v.  WiUiams,  3  Rand.  501. 
^Momfbrd  v.  Sprague,    11    Paige,  *  Soott  o.  Whitlow,  20  HI.  310. 

438. 

(a)  A  ofien  fat  probate  a  paper  as  the  will  of  B,  in  which  he  is  made  executor 
and  a  legatee.  Verdict  against  the  will.  A  bill  in  equity  is  filed  by  C,  to  set 
aside  this  yerdict,  and  to  be  allowed  to  prove,  as  the  will  of  B,  all  that  part  of 
the  paper  in  which  A  has  no  interest,  alleging  that  the  verdict  was  fhtndnleat 
and  void.  A  was  not  made  a  party.  Held,  there  was  no  equity  in  the  bilL 
Barksdale  v.  Brown,  16  Geo.  95. 

(6)  A  late  English  case  suggests  an  exception  to  this  general  rule.  The  Com- 
ptmieM  Act  of  1862  declares,  that,  in  case  of  a  resolution  to  wind  up  a  company 


CH.  v.]        JUDGMENTS  AND  EXECUTIONS.  228 

§  88.  It  is  held  that,  where  property  of  one  is  levied  on  to 
satisfy  the  debt  of  another,  a  bill  of  injunction  may  be  main- 
tained by  him  to  restrain  the  sale,  notwithstanding  he  has  also 
remedies  at  law,  and  although  the  sheriff,  by  reason  of  his 
doubts  as  to  the  title  to  the  property,  takes  an  indemnifying 
bond.^  But  it  is  also  held,  that  a  sale  of  personal  property 
will  not  be  enjoined  at  the  suit  of  a  third  person,  claiming  the 
property,  but  he  will  be  left  to  his  legal  remedy.^  Thus  where 
slaves  were  levied  on,  and  were  claimed  by  a  third  person,  under 
a  prior  sale  from  the  debtor,  equity  would  not  ^strain  the  sale, 
unless  the  slaves  seem  to  possess  some  peculiar  value,  which 
cannot  be  recompensed  in  damages.'  So  (in  Louisiana)  the 
vendor  cannot  enjoin  the  seizure  and  sale  of  the  property  of 
his  vendee,  when  it  is  seized  under  execution  as  the  properly 
of  a  third  person,  on  the  ground  that  his  obligation  in  warranty 
may  attach.  In  such  a  suit  the  question  of  title  to  property  is 
involved,  and  it  therefore  partakes  of  the  nature  of  a  petitory 
action,  which  can  only  be  maintained  by  the  party  in  whom 
the  legal  title  is  vested.^ 

§  89.  An  execution  in  ejectment  will  not  be  restrained  at 
the  instance  of  a  stranger  holding  a  paramount  title ;  for,  if 
his  title  is  good,  the  judgment  does  not  affect  him.  It  makes 
no  difference,  that  after  judgment  the  defendant  attorned  to 
that  title  and  received  possession  under  it.^ 

§  90.  Where,  in  a  suit  between  A  and  B,  judgment  was 
rendered  that  A  recover  against  B  a  certain  sum,  and  that 
certain  land  be  sold  to  satisfy  the  judgment ;  another  claimant 
of  the  land,  in  order  to  obtain  an  injunction  against  the  sale, 
must  show  by  what  title  he  claims,  or  that  B  had  no  title ; 
must  state  facts  showing  that  the  judgment  was  obtained  by 

1  Wilton  p.  Buder,  3  Munf.  559.  '  Allen  v.  Freeluid,  3  Rand.  170. 

*  Poage  V.  Belly  3  Rand.  586.    See        *  Kelly  v.  Wiseman,  14  La.  An.  661. 
Bowyer  v.  Creigh,  3  Rand.  25.  *  Harper  v.  Hill,  35  Miss.  63. 

Tolnntarilj,  aU  the  creditors  shall  be  paid  pari  passu.  Each  creditor  is  therefore 
entitled  to  a  proportionate  share  of  the  assets;  and  if  one  creditor  commences 
an  action  or  signs  judgment  after  such  resolution  and  notice  thereof,  he  may  be 
enjoiiied  firom  issuing  an  execution.  Sablonifere,  &c.,  Law  Rep.  (Eng.)  £q.,  Jan- 
nmry,  1867,  p.  72. 
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fraud  and  collusion  between  A  and  B  ;  and  must  allege  that 
he  is  in  possession,  or  that  he  will  suffer  loss  or  damage  bj  the 
sale,  and  that  he  was  ignorant  of  the  pendency  of  the  suit.^ 

§  91.  A  perpetual  injunction  may  be  granted  to  stay  pro- 
ceedings on  a  judgment  at  law,  obtained  in  a  suit  brought  in 
the  name  of  a  person  not  interested,  for  the  purpose  of  pre- 
venting a  defence,  which  the  defendant  had  against  the  real 
plaintiff.^ 

§  92.  A  judgment  debtor  who  has  been  garnished  may 
compel  the  creditor  and  the  garnishee  to  interplead,  and  may 
have  the  execution  enjoined  until  the  interpleader  is  deter- 
mined.^ 

§  98.  A  defendant  in  replevin,  who  has  given  a  forthcoming 
bond  and  holds  the  property,  may  have  an  injunction  against 
a  sale  of  the  property  on  an  execution  against  the  plaintiff, 
without  alleging  that  the  property  is  his.^ 

§  94.  One  of  two  coobligors  filed  his  bill  for  relief  from  a 
judgment,  on  the  ground  that  the  bond  was  usurious.  Held, 
the  other  ought  to  have  been  made  a  party,  or  good  reason 
suggested  why  he  was  not.^ 

§  95.  A  and  B  confessed  judgment  in  favor  of  C  for  the 
amount  of  a  usurious  note.  A,  who  was  only  a  surety,  afler- 
wards  filed  his  biU  in  his  own  name  alone  against  C,  to  be  re- 
lieved  from  the  judgment  on  the  ground  of  usury.  Held,  B 
had  a  common  interest  with  A  in  the  subject-matter  of  the  bill, 
and  should  have  been  made  a  co-complainant  with  him,  unless 
some  sufficient  excuse  for  not  doing  so  was  stated ;  and  if  there 
were  a  sufficient  excuse,  he  should  have  been  made  a  party 
defendant ;  and,  no  reason  being  stated  in  the  bill  for  the  non- 
joinder of  B,  the  bill  was  dismissed  with  costs.® 

1  Henderson  v.  Morrill,  12  Tex.  1.  *  Ckraper  v.  Newell,  36  liiCss.  316. 

«  Greenleaf  v.  Maher,  2  Wash.  C.  44,  ^  Macey  v.  Brooks,  4  Bibb,  238.  Sm 

393.  Kendrick  v.  Rice,  16  Tex.  254. 

'Henderson   v.   Grarrett,  35   Miss^  'Bonghtoiip. Allen,  11  Paige, 321. 
554. 
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§  96.  When  several  complainants  join*  in  a  bill,  asking  re- 
lief against  a  judgment  at  law,  against  which  some  of  them 
show  no  ground  for  equitable  relief,  the  bill  is  demurrable.^ 

§  97.  When  an  injunction  to  a  judgment  is  made  perpetual 
at  the  instance  of  one  defendant,  who  has  been  required  to 
give  a  forthcoming  bond,  and  it  appears  that  there  is  no  equity 
in  favor  of  the  other  defendant,  on  whom  the  execution  was 
not  served  ;  the  court  should  so  extend  the  decree,  as  to  enjoin 
such  defendant  from  availing  himself  of  the  return  of  the  exe- 
cution and  forthcoming  bond,  to  prevent  proceedings  ag^unst 
him  on  the  original  judgment.^ 

§  98.  Equity  will  not  interfere  at  the  suit  of  one  of  the  de- 
fendants in  a  judgment  at  law,  to  compel  the  plaintiff  to  col- 
lect his  judgment  out  of  another  defendant,  who,  by  agreement 
with  his  co-defendant,  had  bound  himself  to  pay  it.^ 

§  99.  A  bill,  to  restrain  a  judgment  against  a  co-tenant  in 
common  should  expressly  charge  the  insolvency  of  the  defend- 
ant.* 

§  100.  An  injunction  upon  a  judgment  on  a  bill  of  exchange 
against  the  acceptor  does  not  enjoin  suits  against  the  other 
parties  to  the  bill.^ 

§  101.  Where  a  creditor  has  obtained  a  decree  against  the 
estate  of  his  deceased  debtor,  authorizing  a  levy  upon  the 
estate  in  whosever  hands  it  might  be,  he  will  not  be  enjoined 
from  proceeding  against  a  part  of  the  estate  in  the  hands  of 
specific  legatees,  on  the  ground  that  the  testator  set  apart  a 
portion  of  his  estate  for  payment  of  his  creditors.^ 

§  102.  Where  a  sheriff  levied  a^.  /a.  upon  the  lands  of  a 
deceased  debtor,  founded  on  a  judgment  recovered  during  the 

1  Tucker  v,  Hollej,  SO  Ala.  426.  *  Bohannon  v.  Combs,  12  B.  If  on. 

^Poindexter    v.    Waddy,  6    Munf.  563. 

418.  '  Maxwell  v.  Biaxwell,  Charl.  R.  If. 

s  Skinner  p.  Barney,  19  Ala.  698.  462. 
*  McLendon  v.  Hooks,  15  Geo.  533. 
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life  of  the  debtor,  without  a  %ci.fa. ;  the  court  refused  to  re- 
lieve,- on  the  ground  that  there  was  a  remedy  at  law.^ 


§  103.  A  judgment  suspended  by  an  injunction  may  be 
yived  on  the  death  of  either  party ;  and  the  injunction  operates 
on  the  judgment  or  9cire  faciM^  prohibiting  the  issue  of  exe- 
cution thereon.' 

§  104.  Where  there  has  been  a  diamiwMLl  of  a  bill  for  an 
injunction  against  a  judgment,  and  an  appeal^  it  is  irregular 
to  apply  in  flie  appellate  court,  pending  tlie  appeal,  for  a  new 
injunction  to  stay  proceedings  on  the  same  judgment.^ 

§  105.  When  application  is  made  for  relief  against  a  judg- 
ment, upon  &cts  in  relation  to  which  the  proof  is  contradic- 
tory, it  is  in  the  discretion  of  the  Court  of  Equity  to  decide 
the  facts,  or  to  send  an  issue  to  a  juiy.^  And  where  an  in- 
junction to  a  judgment  was  granted,  on  the  ground  of  im- 
proper practices  by  the  plaintiff  with  the  jury,  an  issue  was 
directed  to  ascertain  the  justice  of  the  plaintiff*s  demand.^ 

§  106.  On  a  bill  to  enjoin  a  judgment,  with  a  prayer  for  an 
account,  where  the  defendant  goes  into  the  account,  it  is  too 
late,  after  the  testimony  is  closed,  for  the  complainant  to  object 
that  the  court  has  not  jurisdiction  of  the  subject-matter  of  the 
account.^ 

§  107.  One  of  the  most  frequent  occasions  for  enjoining  a 
judgment  arises  in  connection  with  tide  to  lands.  Thus  an 
order  of  seizure  and  sale,  to  enforce  payment  of  the  pur- 
chase-money, may  be  enjoined,  on  the  ground  of  a  deficiency 
in  the  quantity  of  the  land  sold,  which  would  entitie  the  ven- 
dee to  a  diminution  of  the  price.^  So  a  vendee,  with  cove- 
nants of  warranty,  against  whom  a  judgment  is  recovered  on 
the  notes  given  for  the  purchase-money,  and  who  is  afterwards 

1  Perkins  o.  Ballinger,  1  Haj.  367.  *  Humphries  v.  Blerinfl,  1  OTerton, 

'Richardson  v.  Prince  George,  11  36. 
Gratt  190.  *  Head  v.  Genrais,  WaUnr,  431. 

'  Graves  v.  Grayes,  2  Hen.  &  M.  22.         '^  Davis  v.  MiUandon,  14  La.  An. 

«  Key  V.  Knott,  9  Gill  &  J.  342.  868. 
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evicted  through  title  paramount,  may  enjoin  the  judgment, 
when  his  vendor  is  insolvent,  and  the  defence  could  not  have 
been  made  at  law.^  More  especially  upon  alleging  the  ven- 
dor's fraudulent  representations  of  titlc.^  And  a  statutory 
remedy,  by  motion^  to  supersede  an  execution,  does  not  de- 
prive the  Chancery  Court  of  its  original  jurisdiction  to 
remove  a  cl6ud  upon  the  title  to  land.  Therefore  a  vendee, 
whose  land  has  been  sold  under  execution  (issued  on  a  judg- 
ment recovered  against  his  vendor  before  his  purchase),  and 
bought  in  by  himself,  may  come  into  equity  to  enjoin  the 
collection  of  his  bid,  and  all  further  proceedings  under  the 
judgment,  upon  an  allegation  that  the  judgment  had  been 
paid  and  satisfied  before  the  issue  of  the  execution.^  So  A 
and  B,  brothers,  and  owners  of  adjacent  tracts,  agreed  upon  a 
marked  line,  transferring  twelve  acres  to  B,  and  afterwards 
sold  the  land,  with  reference  to  this  line,  to  C,  who  had  previ- 
ously occupied  the  twelve  acres.  C  made  improvements,  and 
sold  to  D,  who  also  made  improvements,  of  all  which  A  had 
notice.  E,  a  purchaser  with  notice  from  A,  who  conveyed 
without  legal  title,  files  a  bill  against  the  heirs  of  A's  vendor, 
obtains  a  conveyance,  including  the  twelve  acres,  and  sells  to 
F,  who  brings  a  writ  of  right  against  D  for  the  twelve  acres, 
and  recovers  judgment.  Held,  D  was  entitled  to  an  injunc- 
tion against  this  judgment.^  So  the  grantee  of  a  judgment 
debtor  may  enjoin  the  collection  of  the  judgment  from  the 
property  granted,  where  it  might  be  collected  from  -other 
property  still  belonging  to  the  debtor.^  So  an  elder  patentee 
in  possession  brought  his  bill  against  the  junior  patentee,  for 
an  injunction  to  the  execution  of  a  writ  of  hob.  fac.  against 
his  tenants,  upon  whom  there  had  been  no  service  of  notice, 
and  for  a  release  of  the  claim.  Held,  that  the  bill  might  be 
sustained  under  the  statute  authorizing  the  holder  of  the 
elder  grant  to  try  the  merits  of  the  junior  patent,  though 
there  could  be  no  injunction  to  such  an  execution.^  But  an 
injunction  was  refrised  in  the  following  case :  A,  who  was 
the  equitable  owner,  under  articles  of  agreement,  of  a  tract 

1  Wray  9.  FnrniBS,  27  Ala.  471.  *  Stafford  v.  Carter,  4  Gratt  68. 

>  Walton  r.  Bonham,  S4  Ala.  513.  «  Hurd  v.  Eaton,  28  Ul.  122. 

*  Brewer  v.  The  Branch,  &c.,  24  Ala.  *  Jones  v.  Chiles,  3  Monr.  340. 
439. 
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of  land,  on  which  a  balance  of  purchase-monej  was  due  to  B, 
his  vendor,  contracted  to  sell  it  to  C,  and  to  give  him  a  clear 
and  unencumbered  title.  For  the  purpose  of  carrying  out  his 
agreement,  A  procured  from  B  a  deed  of  the  land,  and  gave 
his  bond  and  warrant  for  the  balance  of  purchase-money,  and 
B,  with  knowledge  of  the  contract  between  A  and  C,  took 
from  A  an  assignment  of  a  contract  between  C  and  a  third 
person,  as  collateral  security  for  the  payment  of  B's  bond. 
Held,  that  these  facts  gave  C  no  equity,  as  against  B,  to  re- 
strain him  from  levying  on  the  lands,  by  virtue  of  the  judg- 
ment entered  on  the  bond.^  And  equity  will  not  relieve 
against  a  judgment  for  the  purchase-money  of  land,  on  .the 
ground  that  the  vendor  had  not  title,  where,  at  the  time  of 
sale,  the  vendor  gave  notice  that  there  were  doubts  as  to  the 
validity  of  the  title,  but  gave  his  warranty  deed  of  the  land, 
he  being  of  undoubted  ability  to  answer  the  warranty.' 

§  108.  Equity  has  jurisdiction  to  enjoin  a  sale  of  land  on 
execution,  on  the  application  of  the  owner  of  an  equitable 
lien  prior  to  the  hen  of  the  judgment ;  and,  having  thus  ob- 
tained jurisdiction,  the  court  will  adjust  the  rights  of  all  the 
parties.* 

§  109.  The  withdrawal  of  a  claim  to  real  estate  does  not 
afiect  the  right  of  the  claimant  subsequently  to  file  a  bill, 
praying  for  a  perpetual  injunction  against  the  levy  of  execu- 
tions on  such  estate.^ 

§  110.  Equity  cannot  restrain  a  plaintiff,  who  has  obtained 
judgment,  on  a  writ  of  forcible  entry  and  detainer,  fit>m 
having  restitution  of  the  possession,  notwithstanding  he  is 
insolvent,  and  the  complainant  holds  the  undisputed  legal 
title.*^ 

§  111.  Similar  questions  arise  in  connection  with  the  obli- 
gation of  suretyship.  Thus  equity  will,  in  fiivor  of  a  surety, 
enjoin  a  judgment,  sufiered  by  him  on  the  promise  of  the 

1  Dent  V.  Bo68,  35  Penn.  337.  *  Cox  v.  Mayor,  &c,  17  Geo.  249. 

3  Merritt  v.  Hnnt,  4  Ired.  £q.  406.  *  Hamilton  v.  Adams,  15  Ala.  596. 

*  Parker  r.  Kelly,  10  S.  &  M.  1S4. 
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creditor,  that  it  shall  only  be  used  to  enforce  a  settlement  with 
the  principal ;  and  will  give  him  relief  if  the  judgment  is  too 
large.^  So  where,  in  conse<|uence  of  representations  made  to 
him  by  the  holder  of  a  note,  the  surety  upon  it  ceases  to 
maintain  a  valid  ground  of  defence,  proceedings  under  a  judg- 
ment so  obtained  will  be  enjoined.'  But  in  the  following  case 
equity  refused  to  interpose :  The  State  Bank  held  a  promis- 
sory note  against  A,  upon  which  B  was  surety.  A  died  in- 
solvent, and,  at  the  time  of  his  death,  the  State,  which  owned 
the  State  Bank,  was  indebted  to  A  as  a  member  of  the 
Senate,  and  otherwise.  The  General  Assembly  appointed  an 
agent  to  receive  the  money  due  to  A,  and,  after  defraying  his 
expenses,  to  pay  over  the  balance  to  A's  administrator.  The 
surety  notified  the  auditor  to  retain  in  his  hands  a  sufficient 
sum  to  pay  the  note,  which  he  did  not  do.  A  judgment  was 
recovered  against  the  surety  in  an  action  on  the  note,  and 
thereupon  he  filed  his  bill  in  equity,  praying  that  the  judg- 
ment might  be  perpetually  enjoined.  Held,  that  the  bill 
could  not  be  sustained ;  that  the  assets  of  the  bank  were  a 
fund  for  the  payment  of  its  creditors,  and,  however  it  might 
be  in  respect  to  the  power  of  the  Legislature  to  authorize  the 
agent  to  receive  the  money  and  to  apply  it  to  the  debts  of  the 
deceased  before  they  were  judicially  determined,  it  had  no 
right  to  retain  any  part  of  the  money  due  to  A,  and  apply 
it  to  the  note,  although  the  State  was  the  real  owner  of  the 
note.' 

§  112.  The  same  remedy  is  applied  in  cases  of  trust. 
Thus  a  bill  was  filed  for  an  injunction,  alleging,  that  A  made 
a  deed  of  property  in  trust  for  himself  and  wife,  remainder  in 
trust  for  their  children ;  that  he  was  possessed,  at  the  time  of 
making  such  deed,  of  property  &r  greater  than  the  amount  of 
his  liabilities ;  that  the  defendant  took  a  note  from  A,  exe- 
cuted B&eT  the  enrolment  of  the  deed  (of  the  existence  of 
which  deed  the  defendant  was  well  aware),  and  has  since 
taken  out  execution  on  a  judgment  on  such  note,  and  .caused 
a  levy  to  be  made  on  the  property  conveyed  in  trust,  alleging 

1  Cage  v.  Casridj,  23  How.  109.  *  Pike  o.  The  State,  Sac,  14  Ark. 

*  Dew  r.  Hamilton,  23  Geo.  414.  403.    (See  chap.  20.) 


230  THE  LAW  OP  INJUNCTIONS.  [CH.   V. 

that  such  conveyance  was  void  as  to  creditors,  and  intending 
thereby  to  injure  the  sale  of  such  property  on  the  execution, 
to  the  irreparable  injury  of  the  complainants,  the  wife  and 
child  of  the  grantor.  Held,  the  bill  disclosed  sufficient  ground 
for  injunction.  Held  further,  that,  on  appeal  from  the  order 
granting  such  injunction,  the  case  must  be  decided  on  the  bill 
alone,  without  reference  to  the  answer.* 

§  113.  Various  points  of  miscellaneous  practice  arise  in  con- 
nection with  the  injunction  of  judgments. 

§  114.  An  injunction  to  stay  execution  of  a  judgment  at 
law  is  a  release  of  errors  in  the  judgment,  by  the  Tennessee 
Statute  of  1801,  c.  6 ;  although  the  complainant  afterwards 
dismiss  his  bill.^   • 

§  115.  Where  a  statute  provides,  that  a  party  filing  a  bill, 
and  obtaining  an  injunction  to  stay  proceedings  upon  a  judg^ 
ment,  shall  release  all  errors  in  the  judgment,  and  that  no 
injunction  shall  be  granted  without  such  release ;  a  party  ob- 
taining such  injunction  is  estopped  to  deny  his  release  of 
errors,  the  effect  of  such  denial  being  to  work  a  fraud  on  the 
opposite  party.*  In  Kentucky,  it  is  irregular  to  grant  an  in- 
junction to  stay  proceedings  on  a  judgment  at  law  without  a 
release  of  errors,  and  such  injunction  may  be  discharged  on 
motion  ;  but  it  is  no  cause  for  reversing  a  decree  making  an 
injunction  perpetual.^  But  it  is  held  that  an  injunction,  to 
stay  proceedings  on  a  judgment  in  violation  of  law,  does  not 
operate  as  a  release  of  errors.^  And  where  a  bill  is  filed  to 
enjoin  a  judgment  without  release  of  errors,  the  chancellor 
can  do  no  more  than  dissolve  the  injunction  on  that  account ; 
he  cannot  dismiss  the  bill  for  that  reason.^ 

§  116.  Where,  on  a  bill  to  stay  proceedings  on  a  judgment, 
it  appears  from  the  report  of  the  commissioner,  that  the  com- 
plainant is  entitled  to  a  credit  which  the  defendant  had  not 

1  McCann  v.  Taylor,  10  Md.  418.  *  Bradley  v.  Lamb,  Hardin,  527. 

^  Henly  v.  Robertson,  4  Yerg.  172.  *  Barge  o.  Borns,  1  Morris,  287. 

'  McFarland  v.  Rogers,  1  Wis.  452.  «  Paulding  v.  Watson,  21  Ala.  279. 
See  Dickerson  v.  Board,  &c,  €  Ind.  128. 
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given  him;  the  bill  ought  not  to  be  dismissed,  because  the 
complainant  had  neglected  to  cany  into  effect  a  previous  or- 
der of  the  court,  referring,  by  consent,  the  account  to  a 
different  commissioner ;  but,  the  last  order  being  made  on  the 
defendant's  motion,  and  the  report  being  excepted  to  for 
waift  of  notice  to  the  complainant,  a  new  account  ought  to  be 
ordered*^ 

§  117.  In  Texas,  an  application  for  an  injunction,  to  stay- 
proceedings  on  a  judgment,  must  be  made  to  the  court  in 
which  the  judgment  was  rendered,  unless  made  by  one  who 
was  not  a  party  to  the  judgment,  and  whose  residence  is  in  a 
different  county.' 

§  118.  In  Missouri,  the  county  court  having  jurisdiction  to 
enter  a  judgment  sought  to  be  enjoined,  there  is  no  authority 
to  enter  into  an  examination  of  its  merits.  An  injunction  is 
a  release  of  errors  at  law,  and  the  proceedings  on  it  are  not 
appellate  in  their  nature.* 

§  119.  Though  the  petition  prays  for  an  injunction,  yet,  if 
the  matter  was  neither  passed  upon  by  the  court  below^  nor 
in  any  way  brought  to  its  notice,  the  Supreme  Court  will  not 
interfere.* 

§  120.  Mere  mistakes,  in  a  bill  of  exceptions  in  chancery, 
are  no  ground  for  enjoining  from  the  prosecution  of  a  writ  of 
error.* 

§  121.  In  a  suit  brought  to  enjoin  the  collection  of  a  justice's 
judgment,  after  demurrer  overruled,  for  want  of  verification 
of  the  complaint  and  of  bond  filed,  trial  by  the  court,  and 
motion  for  new  trial  overruled ;  it  is  not  error  to  allow  the 
affidavit  to  be  made  and  the  bond  to  be  filed,  where  no  steps 
have  been  taken  by  the  defendant  to  obtain  a  stay  of  proceed- 
ings or  to  have  the  complaint  set  aside.^ 

1  Roberts  v.  Jordant,  4  Munf.  488.  ^  Barads  v.  Carondelet,  16  Mis.  328. 

s  Winnie  v.  Orayson,  3  Tex.  429.  «.  Ford  v.  Weir,  24  Miss.  563. 

'  Price  V.  Johnson  County,  15  Mis.  *  Dennj  v.  Moore,  13  Ind.  418. 
438. 
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§  122.  The  precept  of  injunction  is  often  applied  directly  to 
executions  upon  judgments  at  law  ;  and,  in  what  has  been  said 
with  reference  to  judgments,  it  has  not  been  found  practicable 
to  omit  some  cases  which  would  seem  equally  applicable  to 
executions.^  It  remains,  brieflj'  to  consider  the  decisions  which 
relate  to  the  latter  alone. 

§  123.  It  is  held,  in  general,  that  the  jurisdiction  of  equity 
to  enjoin  a  sale  of  real  estate  is  coextensive  with  its  jurisdiction 
to  set  aside  and  order  to  be  cancelled  a  deed  of  the  property.* 
So  that,  if  a  valid  judgment  at  law  be  iniquitously  used,  equity 
will  annul  what  has  been  improperly  done  under  it^  So 
chancery  will  grant  an  injunction  to  prevent  a  party's  making 
use  of  a  legal  writ  of  execution  for  the  purpose  of  vexation 
and  injustice.^  Or  restrain  the  sale  of  property  illegally  taken 
in  execution.^  Or  service  of  an  execution  issued  too  late.^ 
Or  an  execution  issued  on  a  judgment,  the  record  of  which 
has  been  destroyed,  there  being  no  renewal  by  substitution.^  (a) 

§  124.  But,  on  the  other  hand,  it  is  held,  that  equity  does 
not,  as  of  course,  take  executions  upon  judgments  at  law  into 
its  own  hands,  as  such  power  would  be  oppressive  both  to  the 
debtor  and  the  court.^  And  the  presumption  is,  that  the  court 
which  renders  a  judgment  is  competent  to  enforce  it  by  its 
own  process,  and  it  is  only  in  special  cases  that  chancery  inter- 
feres.^ Thus,  that  a  court  of  law  improperly  issued  a  second 
execution,  is  an  error  not  cognizable  under  a  bill  in  equity  for 
relief  therefrom.^^  So  where  a  statutoxy  writ  of  possession  has 
been  awarded  by  a  court  of  law,  to  enjoin  the  issuing  of  such 
writ  in  favor  of  a  purchaser  of  lands,  atia  sale  under  an  execu- 
tion against  a  party  in  possession,  where  there  is  no  allegation 
or  pretence  that  waste  may  be  committed,  or  irreparable  mis- 

1  See  Strong  v.  Daniel,  5  Ind.  848 ;  *  Kenjon  d.  Clarke,  2  R.  I.  67. 

Shiff  V.  Carpreth,  14  La.  An.  801  ;  «  North  v.  Swing,  24  Tex.  193. 

Sowle  V,  FoUard,  14  La.  An.   287  ;  ^  Orrns  v.  Hicks,  20  Tex.  488. 

Gleises  o.  McHatton,  14  La.  An.  560.  *  Maoon,  &c.  v.  Parker,  9  (leo.  877. 

^  Pixley  V.  Huggins,  15  Cal.  127.  See  Macy  v.  Lloyd,  23  Ind.  60. 

*  Bisaell  v.  Bozman,  2  Dev.  Ch.  160.  >  lb. 

«  Colt  V.  Comwell,  2  Boot,  109.  ^  Gregory  v.  Ford,  14  CaL  138. 

■  " 

(a)  And  the  precise  form  of  the  petition  is  held  immaterial.    Dearborn  v. 
Fhillips,  21  Tex.  449. 
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chief  done  ;  it  is  held  to  be  a  clear  abuse  of  the  writ  of  injunc- 
tion.^ So,  where  the  object  of  a  bill  will  be  answered  bj 
restraining  the  proceeds  of  a  sheriff's  sale  in  his  hands,  the 
sale  of  the  property  ought  not  to  be  enjoined.'  Nor  merely 
on  the  ground  that  the  validitj  of  the  execution  or  the  justice 
of  the  judgment  is  denied  bj  the  partj  who  applies  for  the 
injunction.^  So,  where  the  plaintiffs  sought  to  restrain  the  de- 
fendants from  taking  and  selling  on  execution  specific  articles 
of  property,  on  the  ground  that  the j  consisted  of  family  relics, 
fiunily  pictures,  and  gifts  from  deceased  friends,  of  great  in- 
terest and  value  to  the  plaintifis ;  and  the  only  articles  within 
that  description,  which  had  been  levied  upon,  were  four  otto- 
mans, four  vases,  a  solar  lamp,  and  a  china  tea-set,  given,  in  the 
lifetime  of  the  testator,  to  his  wife  (now  his  widow),  by  friends 
and  relatives,  as  family  presents  ;  and  she  was  not  a  party  to 
the  suit ;  and  the  plaintifis  did  not  ofier  to  pay  the  value  of  the 
articles  which  they  sought  to  protect :  held,  the  court  would 
not  interfere.  In  such  case  it  would  not  strengthen  the  plain- 
tiff's claim,  that  the  execution  debtor  had  more  than  sufficient 
to  pay  all  her  debts,  other  than  the  property  in  question.  And 
where  the  plaintifis  in  such  bill  alleged,  that  the  defendants 
threatened  and  were  about  to  levy  their  execution  upon  the 
real  estate  of  the  deceased ;  and  that  such  levy  would  not  only 
be  illegal,  but  would  greatly  embarrass  the  settlement  of  the 
estate ;  and  it  appeared,  that  the  time  limited  for  the  settle- 
ment of  the  estate  had  long  since  expired,  without  any  man- 
ifestation of  a  desire,  by  the  plaintifis,  to  complete  the  settle- 
ment :  it  was  held,  1.  That  the  interference  of  the  court,  in 
the  manner  claimed,  would  enable  the  plaintiffs,  by  their  delay, 
e£^tually  to  shield  the  property  of  the  debtor  from  the  claims 
of  her  creditors ;  2.  The  levy  of  an  execution  upon  her  life 
estate  in  the  realty  would  not  affect  proceedings  in  relation  to 
the  settlement  of  the  estate  concerning  the  personalty.^ 

§  125.  We  now  proceed  to  state  the  specific  circumstances 
under  which  an  injunction  of  executions  has  been  granted  or 
refused. 

1  Blakenej  v.   Peigiuon,    14   Ark.        *  Willianu  v.  Wivht,  9  Hamp.  493. 
641.  *  Johnson  v.  The  Connecticnt,  &e.,  SI 

*  BweiTen,  &&,  3  Green,  Ch.  92S.       Conn.  148. 
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§  126.  An  execution  sale  may  be  enjoined,  where  it  would 
cause  a  cloud  on  the  title  of  the  complainant.^  And  this, 
although  a  sale  of  only  the  debtor's  ^^  right,  title,  and  will." 
So  although  in  fact  no  title  will  pass  thereby,  the  properly  not 
belonging  to  the  execution  defendant.^  (a)  So  it  is  held,  in 
general,  that  equity  will  interfere  to  prevent  a  sale  under  an 
execution  against  a  third  party.'  Or,  in  favor  of  one  in  quiet 
possession,  as  owner,  enjoin  a  writ  of  possession  on  a  judgment 
to  which  he  was  not  a  party .^  Or  an  execution  against  a  third 
person,  on  which  the  sheriff  is  about  to  seize  the  plaintiff's 
stock  in  trade ;  upon  the  allegation  that  it  will  destroy  his 
trade  and  credit,  and  deprive  him  of  the  means  of  support^ 
So  A,  a  young  man,  recently  established  in  a  profitable  trade, 
conveyed  and  delivered  his  stock  to  B,  being  a  miscellaneous 
retail  stock,  suitable  for  the  season,  and  intended  to  be  paid  for 
from  the  sales.  C,  a  creditor  of  B,  levies  an  execution  upon 
the  goods,  on  the  ground  of  a  fraudulent  transfer;  and  A  ap- 
plies for  an  injunction  of  such  levy.  Held,  the  sale  being 
adjudged  valid,  a  proper  case  for  injunction,  because  the  dam- 
ages, if  the  property  were  not  sold,  would  be  limited  to  the 
injury  done  to  it,  or,  if  sold,  to  its  value,  when  taken,  with 
interest  to  the  time  of  trial,  and  could  not  compensate  loss  of 
trade  and  credit,  failure  of  business  prospects,  and  commercial 
ruin,  being  collateral  or  consequential  results  of  the  seizure  on 
execution.^ 

§  127.  But  where  property  of  A  was  levied  on  under  an 
execution  against  B,  and  there  was  no  allegation  of  irreparable 
injury,  nor  of  the  pendency  of  a  suit  at  law,  nor  of  other 
equitable  ingredient  to  distinguish  the  case  from  a  simple  tort,^ 
for  which  adequate  reparation  could  be  made  by  the  recovery 
of  damages  at  law ;  it  was  held  that  equity  had  no  jurisdiction 

^  Key,  &c.  V.  Munsell,  19  Iowa,  805.         *  M'Creeny  v.  Satherland,  S3  Md. 
s  Pixley  V.  Hnggins,  15  Cal.  127.         4S1. 

"  Bell  0.  Greenwood,  21  Ark.  249.  >  Watson    v,  Sutherland,    5    WaU. 

*  Brush  ff.  Fowler,  36  HI.  54.  Amer.    Law   Beg.,  Noyember,   1867, 

p.  61. 

(a)  It  is  dsewhere  held,  that,  where  a  sheriff's  sale  would  not  |>aBS  ai^  tide  to 
the  purchaser,  such  sale  will  not  be  enjoined,  on  the  ground  merely  that  it  would 
cast  a  cloud  on  the  title.    Drake  v.  Jones,  27  Mis.  428. 
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to  enjohx  a  sale  nnder  the  execution.^  So  in  case  of  a  bQl  for 
an  injanction,  to  restrain  the  proceedings  upon  an  execution 
levied  npon  goods  in  a  store,  claimed  by  the  complainant  under 
title  from  the  judgment  debtor,  but  not  showing  that  the  prop- 
erty is  of  such  a  character  that  its  loss  cannot  be  adequately 
compensated  by  damages  at  law.* 

§  128.  It  is  further  held,  with  reference  to  conflicting  claims 
upon  the  property  in  question,  that,  where  the  title  of  a  claim- 
ant is  clear  and  unquestionable,  chancery  will  enjom  a  sale 
under  an  execution  against  a  stranger.^  So  the  sheriff  may 
be  enjoined  from  paying  over  money  received  fi^m  the  sale  of 
an  estate  under  executions  issued  by  individual  creditors, 
where  it  appears  that  the  complainants  had  a  specific  lien  on 
the  estate,  and  a  preference  over  individual  creditors,  and  that 
the  claim  was  pending  and  undetermined,  (a)  But  the  vendor 
cannot  enjoin  the  seizure  and  sale  of  the  property  of  his  ven- 
dee,  when  it  is  neized  tmder  execution  as  the  property  of  a 
third  person,  on  the  ground  that  his  obligation  in  warranty 
may  attach.  In  such  a  suit,  the  question  of  title  to  property 
is  involved,  and  it  therefore  partakes  of  the  nature  of  a  petitory 
action,  which  can  only  be  maintained  by  the  party  in  whom  the 
legal  title  is  vested.^    And  where  one  seeks  to  enjoin  an  exe- 

^  Da  IVe  V.  WUlianiB,  5  Jones,  Eq.  *  CapeitownD.HaddleBton,  7  Hump. 

96.  452 ;   Bead   o.  Dews,  Charl.  R.    M. 

'  Lewis  V.  Lerj,  16  Md.  85 ;  Freeland  855. 

V.  Beynolds,  ib.  416.  *  Kelly  v,  WisemaOi  14  La.  An.  661. 

(a)  Where  the  assignee  of  a  judgment  knew,  as  did  also  the  sheriff,  of  the 
Tolimtary  partidon  of  the  lands  held  in  common  by  the  judgment  debtor  and 
others,  and  that  the  lots  apportioned  to  and  accepted  by  the  latter  were  abun- 
dantly sufficient  to  satisfy  the  judgment,  with  the  expenses  of  sale,  yet  they  pro- 
ceeded to  sell  the  lot  set  off  on  the  partition  to  the  plaintiff,  one  of  the  tenants 
in  common,  wholly  regardless  of  her  rights  and  equities ;  held,  that  this  was  a 
fraudulent  act,  though  committed  under  the  guise  of  legal  sanction,  and  that 
an  action  would  lie  against  the  judgment  creditor  and  the  sheriff,  to  set  aside 
the  sale  and  cancel  the  certificate  of  the  sheriff. 

Also,  that  the  plaintiff  could  have  obtained  an  order  before  sale,  directing  the 
sheriff  in  the  execution  of  the  process,  and  after  sale  could  have  obtained  relief 
by  motion ;  that  she  had  also  a  remedy  by  direct  action,  and,  even  if  fraud  had 
not  been  cfaaiged,  proved,  or  found  by  the  court,  if  ftcts  were  stated  in  the  com- 
plaint, and  were  proved  and  found,  ftt>m  which  fraud  was  in  law  necessarily 
dedudble,  she  would  be  entitled  to  relief  in  such  action.  Contine  r.  Clark,  41 
Barb.  629. 
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cation,  on  the  ground  that  the  property  seized  does  not  belong 
to  the  judgment  debtor,  but  to  him ;  no  other  issue  can  be 
made  but  that  of  ownership.  An  affidavit  that  the  sheriff 
had  ^^  seized  '*  the  individual  property  of  the  defendant,  with- 
out any  description  of  the  property,  or  statement  of  its  value, 
is  too  vague  to  authorize  an  injunction,  and  a  petition  not 
sworn  to  cannot  supply  the  defect.^  So  where  Hie  plaintiff 
claimed  land  of  which  he  was  in  possession  through  A ;  against 
whom  B,  one  of  the  defendants,  had  some  years  before  recov- 
ered judgment,  and  levied  on  the  land :  held,  in  a  b31  to  set 
aside  the  levy,  the  plaintiff  was  not  entitled  to  an  injunction.^ 
So  equity  will  not  enjoin  a  levy  on  personal  property,  without 
exhausting  the  real  estate  upon  which  the  execution  is  a  prior 
lien,  and  which  is  otherwise  encumbered ;  and  a  bill  for  that 
purpose  alone  is  properly  dismissed.  The  party  has  a  perfect 
remedy  at  law,  by  motion  to  stay  the  proceedings  until  the 
land  should  be  sold.^  So  equity  will  not  set  aside  an  execu- 
tion issued  in  favor  of  the  defendants,  against  a  firm,  against 
whom  the  orators  had  a  claim  and  subsequent  attachment ;  on 
the  ground  that  the  defendant's  writ  was  made  returnable  to 
a  wrong  term  of  the  court,  and  because  the  execution  was 
taken  out  against  all  the  members  of  the  firm  upon  a  judg- 
ment confessed  by  one  only.^  So  a  prior  attaching  creditor 
of  personal  property  cannot,  after  judgment,  be  enjoined 
from  selling  the  property  under  his  execution  at  the  suit  of 
B,  a  junior  creditor,  unless  he  has  legally  agreed  not  to  do  it, 
and  irreparable  mischief  will  ensue.^ 

§  129.  As  in  case  of  judgments, /rai^dF  is  doubtless  a  ground 
for  the  enjoining  of  an  execution.  And  the  fraud  may  be 
constructive,  and  in  the  nature  of  estoppel.  Thus  where  one 
was  induced  to  indorse  a  note,  for  the  accommodation  of  the 
maker,  by  the  assurance  of.  the  payee  that  it  was  a  mere  form, 
and  that  he  should  not  be  troubled  about  it,  and  afterwards 
suit  is  brought  upon  the  note,  and  judgment  obtained  by  de- 
fault against  the  indorser;  the  judgment  is  binding.  But 
when,  aft^r  the  judgment,  similar  statements  were  made  by 

1  McRae  v.  Brown,  12  La.  An.  181.         *  Shedd  v.  Bank,  Ac.,  32  Yt  709. 
s  Hart  V,  Marshall,  4  Min.  294.  *  Bomec  o.  Stearns,  30  CaL  114. 

*  Farrell  v.  M'Eee,  36  Bl.  226. 
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the  parties  holding  it,  and  he  was  induced  thereby  to  believe 
that  he  wils  not  liable,  and  to  abstain  from  securing  himself 
when  he  might  have  done  so,  until  the  maker  became  insol- 
vent ;  held,  he  was  entitled  to  an  injunction  against  enforcing 
the  execution.^  So  A  obtained  a  judgment  against  B,  levied 
execution  on  lands,  with  notice  of  a  superior  equitable  title  in 
C  to  a  part,  and  purchased  at  the  sale.  Held,  that  he  took 
as  trustee  for  C,  and  might  be  enjoined  from  proceeding  on 
the  judgment  against  C*s  share,  and  required  to  release  such 
share  to  him.^  But  where  A  as  principal,  and  B  as  surety, 
gave  a  note  on  an  executory  contract  for  the  purchase  of  real 
property,  in  which  a  fraud  was  practised  on  A ;  it  was  held 
that  a  bill  filed  by  B  alone,  praying  for  an  injunction  to  stay 
an  execution  at  law,  and  setting  up  no  other  equity,  was  de- 
fective in  substance.^ 

§  130.  Payment  is  ground  for  an  injunction  of  an  execu- 
tion. Thus  where  an  insolvent  plaintiff  was  endeavoring,  by 
execution  regular  on  its  &ce,  to  enforce  a  judgment  recovered 
in  due  form  in  a  justice's  court,  which  judgment  had  been 
paid  and  satisfied,  and,  from  the  want  of  a  transcript  of  the 
record,  the  county  court  had  no  jurisdiction  of  a  motion,  for 
relief,  or  power  to  issue  a  judge's  order,  and  the  defendant,  if 
compelled  to  pay,  would  have  no  adequate  remedy,  and  no 
action  against  the  officer ;  held,  equity  might  on  an  action  in 
the  nature  of  a  bill  in  equity  enjoin  fruther  proceedings,  set 
aside  the  execution,  and  decree  the  judgment  satisfied.^  So  a 
bill  in  equity  will  lie  to  enjoin  a  sale  on  an  execution,  obtained 
by  the  creditor  of  A,  a  son  of  the  owner  of  the  estate,  and 
levied  upon  what  was  claimed  to  be  his  interest  in  the  estate 
of  his  father,  who  had  died  intestate,  leaving  real  estate,  but 
who  before  his  decease  had  made  an  advancement  to  A,  ex- 
ceeding what  would  have  been  his  portion  of  his  father's 
estate.^  So  an  injunction  lies  to  restrain  the  enforcement  of 
an  execution,  where  the  claim  upon  which  the  action  was 
founded  was  settled  before  the  sitting  of  the  court,  but  the 
action  wrongfully  entered,  judgment  recovered,  and  the  exe- 

1  Boberts  v.  Miles,  12  Mich.  297.  *  Malloiy  v.  Norton,  21  Barb.  424. 

s  Gntohall  v.  Salsbeny,  Wright,  127.        *  Dyer  v.  Armstrong,  5  Ind.  4S7. 
*  Emmoiis  v.  McKesson,  5  Jones,  Eq. 
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cution  afterwards  assigned.^  So  A  purchased  slaves  of  B« 
An  execution  against  B  had  been  returned  fuUj  satisfied ;  but 
shortly  after  the  purchase  the  return  was  set  aside,  and,  with- 
out notice  to  A,  another  execution  issued  and  levied  on  the 
property.  The  court  granted  a  perpetual  injunction  against 
proceeding  ftuiher  with  the  levy.'  So  A,  as  sheriff,  and  B, 
his  successor,  under  subsequent  levies  of  other  executions,  sold 
the  land  of  the  defendant,  of  which  C  became  the  purchaser, 
at  the  sale  made  by  A,  and  D  at  that  made  by  B.  D  paid  no 
money  on  his  bid,  but  receivied  a  deed  from  B,  and  D  com- 
menced an  action  against  C,  to  recover  possession.  C  and  D 
compromised  the  suit,  by  D's  executing  to  C  a  quitclaim  to 
the  land,  and  by  C*8  confessing  a  judgment  to  D  for  the 
amount  of  his  bid  at  the  sale  made  by  B,  with  the  under- 
standing that  this  judgment  was  not  to  be  enforced,  unless  B 
should  be  compelled  to  pay  the  amount  of  the  bid  to  some 
creditor  whose  execution  was  in  the  hands  of  B  at  the  time 
of  the  sale,  and  should  call  on  D  for  reimbursement.  C  then 
procured  an  assi£:nment  to  himself  of  the  only  operative  jndir- 
Lot  and  execution  which  could  chum  the  money  «isu.gfi^ 
sales,  and  D  afterwards  settled  with  B  the  amount  of  tlie  bid, 
by  delivering  up  to  him  evidences  of  debt  which  he  held 
against  him,  and  caused  execution  to  be  issued  on  the  judg- 
ment confessed  by  C,  and  levied  on  his  property.  Held, 
equity  had  jurisdiction  of  a  bill  filed  by  C  to  restrain  D  from 
enforcing  the  judgment,  and  the  answer  of  D,  which  merely- 
denied  that  the  judgment  was  confessed  ^^  upon  the  distinct 
agreement "  alleged,  was  insuificient  to  authorize  a  dissolution 
of  the  injunction.^ 

§  181.  But,  to  maintain  a  complaint  for  injunction  on  the 
ground  of  payment,  the  &jct  must  distinctly  appear.  Thus 
the  defendant  recovered  a  judgment  against  the  plaintiff,  upon 
which  execution  was  taken  out  and  deUvered  to  an  officer,  and 
payment  of  it  demanded.  The  plaintiff  refused  payment,  but 
afterwards  gave  the  officer  a  receipt  signed  by  himself  and  A 
as  for  goods  levied  on,  of  greater  value  than  the  amount  of 

^  DevoU  V.  Scales,  49  Maine,  SSO.  <  Moore  v,  Barclay,  16  AU.  158. 

*  Sevier  p.  McWhorter,  87  Miss.  442. 
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the  execation,  to  be  delivered  to  the  officer  on  a  certain  daj 
at  the  sign-post,  otherwise  the  amount  of  the  execution  to  be 
paid.  The  officer  advertised  the  gpods  to  be  then  and  there 
sold,  but  they  were  not  then  or  ever  delivered.  Both  the 
plaintiff  and  A  had  previously  disposed  of  all  their  property, 
and  nothing  could  be  collected  on  the  receipt.  Before  the  day 
named,  the  plaintiff  procured  an  injunction  of  proceedings 
upon  the  execution,  which  continued  for  more  than  a  year,  and, 
when  dissolved,  there  was  no  property  which  could  be  levied 
upon.  A  levy  being  then  made  upon  the  body  of  the  plaintiff, 
held,  such  levy  should  not  be  restrained  by  injimction,  and  that 
the  judgment  had  not  been  either  technically  or  equitably  sat- 
isfied.^ And  an  agreement,  by  a  third  person,  with  the  de- 
fendant in  the  execution,  to  pay  it  off,  is  no  ground  for  an 
injunction  against  the  enforcement  of  the  execution.^ 

§  182.  The  question  of  part  payment  may  also  arise. 

§  133.  An  injunction  on  part  of  the  ftmds  in  the  hands  of  a 
sheriff  is  no  reason  why  he  should  not  pay  over  the  remainder, 
to  diflferent  judgment  creditors  entitled  to  it,  pro  rata.^ 

§  184.  When  a  judgment  creditor  is  proceeding  by  execution 
to  raise  the  full  amount  of  his  iudirment,  which  has  been  in 
feet  reduced  by  payments  or  otheiwiS,  a  subsequent  execution 
creditor  is  entitled  to  restrain  him  from  selling  under  the  exe- 
cution, until  the  payments  are  ascertained  and  credit  given 
for  them.^  When  there  is  a  dispute  between  the  debtor  and 
the  prior  creditor  as  to  the  amount  of  credits,  the  statements 
of  the  bin,  as  to  *what  the  credits  should  be,  should  not  be 
taken  as  conclusive.^  An  answer,  admitting  receipt  of  certain 
goods,  but  alleging  that  the  defendants  were  forbidden  to  sell 
them  for  less  than  the  invoiced  price ;  that  the  goods  were  not 
worth  this  price,  and  were  therefore  in  their  hands  subject  to 
the  debtor's  order :  does  not  authorize  the  dissolution  of  an  in- 
junction.^   Held,  also,  that  these  goods  constituted  a  fund  on 

1  Tatde  v.  Bishop,  31  Conn.  511.  *  Peshine  v.  Binns,  8  Stockt  101. 

'Tr^ettv.  Turner,  2  J.  J.  Mar.  >Ib. 

475.  •  lb. 
«  Phillips  V.  Behn,  19  Geo.  29S. 
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which  only  the  prior  creditor  had  a  lien,  and  that  the  later 
creditor  was  entitled  to  have  them  appropriated  under  a  decree 
to  the  prior  creditor's  claim.^  Held  also,  that,  if  the  defend- 
ants' allegations  were  true,  as  to  the  terms  upon  which  they 
received  the  goods,  then  the  court  would  direct  the  manner  of 
their  disposal,  and  that  their  net  proceeds  should  be  credited.' 

§  134  a.  A  bill  in  equity  cannot  be  maintained,  to  restrain 
collection  of  an  execution  in  favor  of  the  assignee  of  an  insol- 
vent debtor,  on  the  mere  ground  that  the  plaintiff  has  claims 
against  the  debtor,  which  might  be  the  subject  of  9droff ;  there 
being  no  averment  to  show  that  the  plaintiff,  for  any  reason, 
could  not  have  availed  himself  of  his  right  of  wXr^M  in  the 
action  in  which  the  judgment  was  recovered.' 

§  135.  As  in  case  of  judgments,  the  levy  of  an  execution 
will  not  in  general  be  enjoined,  where  the  party  might  have 
effected  the  same  object  by  availing  himself  of  his  rights  at  law. 
Thus  the  claimant  of  personal  property,  taken  on  several  ex- 
ecutions against  the  same  person,  cannot  maintain  a  bill  to 
enjoin  the  proceedings ;  his  proper  remedy  is  at  law.^  So  an 
injunction  will  not  be  granted,  to  stay  a  sale  under  an  execu- 
tion on  the  ground  of  usury,  that  being  a  good  defence  at 
law.^  Nor,  as  is  sometimes  held,  upon  the  allegation  that  the 
judgment  has  been  satisfied,  the  remedy  at  law,  in  such  case, 
being  prompt  and  adequate.^  So  a  bill  for  an  injunction 
brought  against  the  sheriff,  to  stop  the  sale  of  property  on  exe- 
cution, alleging  a  h(ynA  fide  purchase  on  the  part  of  the  complain- 
ant, previous  to  the  execution ;  was  dismissed,  on  the  ground  that 
the  remedy  was  at  law.^  So  where  personal  property  is  improp- 
erly levied  on,  the  party  claiming  it  cannot  enjoin  the  creditor 
from  proceeding  at  law,  on  the  ground  that  another  person  has 
interposed  a  claim  to  it  by  mistake.  The  true  owner  has  an 
adequate  remedy  at  law,  by  suit  or  interposing  a  claim,  under 
the  statute  (of  Alabama).'  So  equity  has  no  jurisdiction  to 
enjoin  the  sale  of  property  seized  on  execution,  on  the  appli- 

A  Peshine  v.  Biims,  3  Stockt.  101.  •  *  Lansing  v.  Eddy,  1  John.  Ch.  49. 

« lb.  •  lb. 

"  Wolcott  V,  Jones,  4  Allen,  367.  ^  Kendrick  v.  Arnold,  4  Bibb,  835. 

*  Henderson  v.  Bates,  3  Blackf.  460.  *  Harriot  v.  Girens,  8  Ala.  694. 
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cation  of  a  third  party,  claiming  it  as  his  own,  ihoagli  lie  is  a 
trustee  of  the  property.^    And,  in  general,  a  debtor  cannot 
resort  to  eqnitj  to  enjoin  an  execution  against  him,  if  he  has 
had  an  opportunity  to  apply  to  the  court  from  which  it  issued 
for  redress.'    And  it  is  held,  that  it  would  take  a  very  strong 
case  of  fraud,  mistake,  surprise,  or  accident,  to  induce  equity  to 
interfere  with  the  completion  of  a  sale  upon  an  execution  at 
law.'     Thus  equity  will  not  grant  relief  against  an  execution, 
if  the  party  can  equally  well  be  relieved,  upon  motion,  in  the 
court  that  issued  the  execution  or  has  control  of  it.^    As  where 
execution  issues  against  a  party  who  has  never  been  served 
with  notice  of  an  action  before  a  justice ;  inasmuch  as  he 
might  move  the  justice  to  set  it  aside,  and  have  an  appeal,  if 
seasonably  claimed,  fix>m  a  denial  of  this  motion ;  or,  if  not,  a 
review  by  certiorari.^    So  upon  a  bill  in  chancery,'by  a  re- 
plevin-bail, to  enjoin  the  proceedings  upon  an  execution  which 
had  been  levied  on  property  of  the  complainant,  on  the  ground 
that  a  prior  execution,  issued  on  the  judgment,  had  been  levied 
on  property  of  the  principal,  a  bond  for  the  delivery  of  the 
property  forfeited,  and  a  judgment  recovered  against  the  prin- 
cipal and  surety  on  the  bond,  upon  which  an  execution  had 
been  issued,  and  a  part  of  the  judgment  collected  but  not 
credited ;  it  was  held  that  the  proper  remedy  was  to  have 
made  a  motion  in  the  circuit  court  to  set  aside  the  execution.^ 

§  136.  Upon  similar  grounds,  after  reftisal  to  grant  a  new 
trial,  equity  will  not  restrain  the  execution  upon  the  same  &cts 
on  which  the  motion  for  a  new  trial  was  made.^ 

§  187.  So  injunction  cannot  be  substituted  for  a  writ  of 
error  or  an  appeal.  Thus  September  1850  A  recovered 
judgment  against  B,  in  the  (Minnesota)  district  court,  upon 
confession,  under  a  warrant  of  attorney,  and  in  March,  1859, 
procured  an  order  for  an  execution.  B  unsuccessfrilly  moved 
to  set  aside  the  execution  for  irregularities  in  the  entry  of 
judgment.     The  execution  was  levied  upon  property  of  his 

1  Watkins  v.  Logan,  3  Mon.  20.  *  ConiBtock  v,  Clemens,  19  Cal.  77  ; 

>  Beeklej  v.  Palmer,  11  Gratt  625.  Partin  r.  Lnterioh,  6  Jones,  Eq.  341. 
s  SkUlman  v.  Holcomb,  1  Beasl.  131.        >  Cline  v.  Lowe,  3  Ind.  527.    ' 
«  hnlBj  r.  Carpentier,  U  Cal.  173.  f  Collins  v.  BuUer,  U  Cal.  223. 
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successor  in  interest,  who  enjoined  the  sale,  and  sought  to 
annul  the  judgment  for  irregularity,  and  as  not  giving  a  lien. 
Held,  the  judgment  was  valid,  fill  reversed  upon  appeal  or 
error,  or  unless  relieved  against  within  a  year  from  its  ren- 
dition for  mistake,  inadvertence,  surprise,  or  excusable  neglect 
of  B.i 

§  138.  And,  in  general,  the  party  complainant  must  have 
availed  himself  of  his  legal  rights,  and  cannot  set  up  any 
equity,  as  ground  for  an  injunction,  consisting  in  &cts  of  which 
he  had  full  notice.  Thus  in  February,  1858,  A  recovered  judg- 
ment against  a  gas  company  for  labor  on  their  building,  with 
order  for  a  mechanic's  lien,  and  in  April,  1859,  the  property 
was  sold  to  B  for  the  benefit  of  the  plaintiff,  the  company's 
creditors,- to  whom  he  assigned  the  sheriff's  certificate.  About 
the  same  time,  the  property  was  sold  under  trust  deeds  of  the 
company,  and  purchased  by  B  for  the  same  parties.  Decem- 
ber, 1856,  C  recovered  judgment  against  the  company  for  work, 
which  was  affirmed  on  appeal,  and  in  July,  1858,  he  had  a 
nunc  pro  tunc  order  for  a  mechanic's  lien  on  the  property  sold 
to  B.  Execution  was  issued  on  C's  judgment,  and  levied,  and 
the  plaintiffs  pray  to  have  it  enjoined.  Held,  as  they  had 
notice,  they  could  not  avail  themselves  of  the  fieu^t,  that  the 
lien  was  not  recognized  in  the  entry  of  judgment.  Also,  that 
the  lien,  dating  from  the  commencement  of  the  work,  was  not 
discharged  by  the  appeal  or  nunc  pro  tunc  order.*  So  where  a 
party  enjoins  a  seizure,  upon  the  ground  that  the  judgment  is 
null  and  void,  because  it  was  rendered  and  signed  at  chambers ; 
he  should  deny  under  oath,  that  either  he  or  his  counsel  con- 
sented to  the  submission  of  the  case  to  the  judge  to  be  decreed 
at  chambers,  before  he  attempts  to  avail  himself  of  the  omission 
of  the  clerk  to  enter  such  submission  upon  the  minutes  of  the 
court,  or  complains  that  it  was  not  reduced  to  writing,  and 
signed  by  the  parties  and  their  counsel.^ 

§  139.  With  reference  to  the  proper  parties  in  a  proceeding 
of  this  nature ;  it  is  held  that  a  bill  to  stay  proceedings  upon 

^  Marshall  v.  Hart,  4  Min.  450.  <  Bust  v.  Pansty  15  La.  An.  477. 

'  Jnlien,  &c.  v.  Hurley,  11  Iowa,  520. 
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an  execution  is  addressed  to  the  execution  creditor,  instead  of 
the  officer,  and  such  creditor  should  be  a  party  to  the  bill.^ 

§  140.  Where  the  seizure  of  land  was  enjoined,  upon  the 
ground  that  the  plaintiffs  in  injunction  had  acquired  such  land 
at  a  sheriff's  sale,  and  the  defendant  raised  the  objection  of 
want  of  registry  of  such  sale  in  the  recorder's  office ;  it  was 
held,  that,  where  the  evidence  disclosed  no  title  in  the  seised 
debtor,  the  defendants  having  no  interest  in  the  matter,  this 
objection  could  not  be  urged  by  them.^ 

§  141.  At  the  trial  of  a  replevin,  brought  by  A,  of  property 
in  the  hands  of  an  officer  under  an  execution  against  B,  judg- 
ment was  rendered  for  the  officer  for  the  full  value  of  the 
property,  which  exceeded  the  amount  of  the  original  execution. 
Held,  that  the  assignment  by  B  of  his  interest  in  the  surplus 
of  the  property,  after  satisfaction  of  the  execution  against  him, 
to  A,  gave  A  no  equitable  right  to  enjoin  the  officer  from  col- 
lecting the  whole  of  the  judgment  against  him.' 

§  142.  Questions  have  often  arisen  in  reference  to  mccessive 
executions. 

§  148.  Where,  pending  an  issue  to  try  the  right  to  personal 
property  taken  on  execution,  other  executions  are  issued  on 
the  same  judgments,  and  levied  on  the  same  property,  an  in- 
junction will  be  granted  to  restrain  proceedings  on  the  latter.^ 
So  an  injunction  will  issue,  at  the  instance  of  an  execution 
creditor,  to  restrain  the  debtor  and  a  prior  execution  creditor, 
from  selling  or  removing  any  of  the  personal  property  levied 
on,  unless  by  sale  under  the  execution,  until  the  second  exe- 
cution is  satisfied.^  So  A  and  B  had  severally  attached 
certain  personal  property  of  C,  the  attachment  of  A  having 
precedence,  and  both  had  obtained  judgment,  the  property 
being,  however,  insufficient  to  satisfy  either  judgment.  On  a 
petition  brought  by  B  against  A,  praying  that  A  be  enjoined 

1  Bean  o.  Blanton,  3  lied.  Ch.  59.  *  Hantington  v.  Bell,  2  Porter,  51. 

*  fiiaillon  V.  Lynch,  15  La.  An.  547.         *  Edgar  v,  Clevenger,  1  Green,  Ch. 

*  Hohenthal  v.  Watoon,  34  Mis.  183.    258. 
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against  levying  his  execution  on  the  property,  it  having  been 
found  by  the  court  that  B's  judgment  was  based  on  a  just 
and  legal  claim,  but  that  A's  judgment,  though  nominally 
based  on  a  payment  of  money  for  C,  was  yet  founded  wholly 
on  a  liability  of  A  as  makef  of  a  note  indorsed  by  C  and  by 
one  F,  and  which  C  had  agreed  but  had  failed  to  pay ;  held^ 
the  judgment  of  A  ought  to  be  postponed,  and  the  injunction 
was  granted.^  So,  between  1832  and  1889,  judgments  were 
rendered  against  A  and  his  sureties.  In  October,  1839,  the 
defendants  A,  B,  and  C,  conveyed  their  property  in  trust,  to 
sell  and  pay  judgment  and  other  creditors,  according  to  their 
legal  priorities.  In  1840  and  1841,  the  trustees  sold  parcel 
of  the  estate  to  E,  and  the  purchase-money  was  applied  by 
him  in  discharge  of  elder  judgments,  which  were  thereupon 
assigned  to  the  purchaser.  A  full  and  fair  value  was  paid  for 
the  land.  In  1838,  F  and  G  obtained  judgments  against  A 
and  others,  and,  in  1844,  revived  them  by  scire  facias  against 
A  and  his  terre-tenants,  of  whom  E  was  one.  The  judgment 
of  F  and  G  was  junior  to  those  paid  off  by  E.  The  pur- 
chaser, when  the  set.  fa.  issued,  was  a  non-resident,  and  not 
returned  summoned  under  that  writ.  The  judgment  being 
revived,  F  and  G  were  proceeding  to  a  sale  of  the  land, 
under  the  lien  of  their  judgments  of  1838.  It  appearing 
that  the  amount  of  the  judgments,  prior  to  1838,  was  more 
than  the  value  of  the  whole  estate ;  it  was  held  that  an  in- 
junction obtained  by  E  should  be  continued  until  final  hear* 
ing,  unless  F  and  G  would  bring  into  court  the  sum  paid  by 
E  in  discharge  of  the  senior  judgments.  That  the  defend- 
ants, F  and  G,  not  having  assented  to,  nor  participated  in,  the 
formation  of  the  trust  created  by  A,  B,  and  C,  nor  having 
ratified  it,  were  not  boimd  by  it  That  the  complainant,  E, 
having  no  defence  at  law,  could  not  have  successfiilly  pleaded 
to  the  scire  facias^  or  have  maintained  payment,  satisfac- 
tion, or  release  of  the  judgment  of  F  and  G  at  law,  or  that 
A  was  not  seized  at  the  rendition  of  the  judgment.  But, 
that  in  equity,  as  no  combination,  fi^ud,  or  unfairness,  ap- 
peared in  the  purchase  of  the  land,  as  it  was  sold  for  its  full, 
utmost  value,  as  the  whole  purchase-money  had  been  applied 

1  Norton  i;.  Hicikok,  25  Ck>iiii.  356. 
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by  the  purchaser  to  the  jadgments  prior  in  date,  and  pre- 
ferred Hens  to  the  land,  as  there  then  remained  due  on  judg- 
ments a  large  amount  against  A,  prior  in  point  of  date  to  the 
judgment  of  F  and  G,  and  as  the  payment  of  the  judgment 
of  F  and  6,  out  of  this  land  was  hopeless;  the  purchaser  was 
entitled  to  relief  by  injunction,  as  against  such  revived  judg- 
ment, and  execution  thereon.^  But  on  a  bill  to  enjoin  an 
execution  against  particular  property,  the  allegation,  that  a 
prior  execution  in  &vor  of  another  plaintiff  against  a  part  of 
the  same  defendants  had  been  enjoined,  is  not  ground  for 
equitable  relief,  it  not  appearing  but  that  the  ground  for  the 
prior  injunction  had  reference  to  the  judgment  or  process 
itself,  and  not  to  the  property,*  And  two  executions  of  the 
same  kind  may  be  issued  upon  the  same  judgment,  and,  as 
courts  of  law  have  authority  to  prevent  abuse  of  their  own 
processes,  equity  will  not  interfere  for  that  purpose.*  (a) 

I  Bames  v.  Dodge,  7  GiU,  109.  "  Elliott  v,  Elmore,  16  Ohio,  27. 

*  Dmm  V.  Bank,  &c.,  S  Aia.  152.  , 

(a)  The  foUowing  recent  case  is  found  in  the  (Philadelphia)  Legal  Intelli- 
gencer. Bitter  v.  Brendlinger  et.  al.  In  Equity.  Opinion  by  Agnew,  J. 
**  This  is  rather  a  norel  proceeding.  One  who  is  a  subsequent  judgment  creditor, 
and  an  assignee  in  trust  for  creditors  of  the  defendant  in  his  judgment,  seeks  to 
natrain  a  prior  judgment  creditor  of  the  same  defendant  from  using  his  execu- 
tion to  collect  his  debt.  The  only  ground  alleged  is,  that  the  prior  judgment 
creditor  used  the  cancelled  stamps  of  a  former  note  to  place  upon  the  single  bill 
upon  which  his  judgment  was  afterwards  entered.  It  is  difficult  to  know  what 
head  of  equity  this  belongs  to.  There  is  no  allegation  that  the  note  is  a  fraud, 
or  that  the  debt  represented  by  it  is  not  justly  due,  except  the  averment  in  the 
bill  that  the  defendant  in  the  judgment  says  he  has  a  defence  to  the  note  on  the 
merits.  It  is  not  alleged  that  there  is  any  fraudulent  collusion  between  the 
plaintiff  and  the  defendant  in  the  judgment,  to  hinder  or  delay  his  creditors. 
The  real  case,  as  it  appears  in  the  bill  and  answer,  is  an  attempt  of  one  creditor 
to  stay  the  execution  of  another  on  the  ground  that  the  single  bill  was  not  duly 
stamped.  It  is  not  easy  to  see  what  he  has  to  do  with  that.  The  judgment  is 
not  Toid  which  was  finally  entered  upon  the  bills.  The  judgment  is  the  act  of 
the  court,  and  if  erroneous  the  error  can  be  reached  only  by  tibe  party  defendant. 
No  stranger  can  contest  it,  and  especially  in  this  collateral  way.  If  the  defend- 
ant has  not  mored  to  set  aside  the  judgment,  certainly  the  plaintiff  in  this  bill 
cannot  complain  for  him  or  for  the  goyemment  The  plaintiff  having  a  judg- 
ment nnimpeached  for  fraud  upon  the  rights  of  creditors  standing  upon  the 
record  unreversed  and  in  full  foroe,  no  other  judgment  creditor  can  intervene  for 
the  government  or  for  the  defendant  As  a  purchaser  the  plaintiff  in  the  biU 
has  no  better  right.  He  took  subject  to  the  lien  of  the  judgment  and  as  a  mere 
volunteer  for  the  use  of  creditors  and  his  title  must  give  way  to  the  judgment   If 
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§  144.  A  few  miscellaneous  points  remain  to  be  noticed. 

§  144  a.  Where  an  injunction  to  stay  the  sale  of  particular 
property  on  oxecution,  but  not  in  any  way  affecting  the  judg- 
ment or  the  collection  of  it  out  of  other  property,  is  dis- 
solved, no  decree  ought  to  be  rendered  against  the  com- 
plainant.^ 

§  145.  Where  property,  in  possession  of  a  debtor  under  a 
parol  loan,  for  more  than  five  years,  was  levied  on  for  his 
debt ;  on  a  bill  to  enjoin  the  sale  by  the  owner,  an  issue  was 
granted  to  try  the  question  whether  the  claim  of  the  execu- 
tion creditor  was  fair  or  fictitious.' 

§  146.  Where  a  sheriff,  with  full  knowledge  of  the  facts, 
neglects  to  levy  an  execution  upon  the  property  of  the  princi- 
pal, and  proceeds  first  upon  the  property  of  a  co-defendant 
who  is  only  a  surety ;  it  seems  that  the  Court  of  Chancery, 
upon  a  bill  filed  for  that  purpose,  will  relieve  the  surety,  if 
the  surety  cannot  obtain  satisfaction  for  the  injury  by  an  action 
upon  the  case  against  the  sheriff.*     (See  Chap.  XX,) 

§  147.  Where  an  injunction  has  been  issued  to  prevent  the 
completion  of  a  levy  against  one  charged  as  trustee  upon  de- 
fault, the  case  will  be  retained,  after  a  new  trial  has  been 
granted  the  trustee,  for  the  purpose  of  controlling  the  injunc- 
tion and  of  determining  the  ultimate  question  of  costs.^ 

§  147  a.  Where  an  injunction  is  granted  on  a  judgment, 
and  aft:erwards  dissolved,  and  the  judgment  is  collected  pend- 
ing the  bill,  the  court,  on  final  decree  perpetually  enjoining 

1  Hammond  r.  St  John,  4  Terg.  "  Bonghton  v.  Bank,  &c.,  2  Baib.  Ch. 

107.  458. 

s  Beale  v,  Bigges,  6  Gratt.  582.  *  Nashua,  &c  v.  Stimpson,  35  N.  H. 

286. 

he  has  made  a  good  sale  and  wishes  to  preserve  it,  all  he  has  to  do  is  to  paj  off 
the  judgment  and  thus  rid  himself  of  its  incumhranoe.  But  without  anj  chaigo 
of  fraud  in  the  contracting  of  the  debt,  he  cannot  stay  rightful  proceedings  upon 
the  judgment." 
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the  judgment,  maj  decree  the  money  to  be  refunded,  though 
there  is  only  a  prayer  for  general  relief.^ 

§  148.  An  injunction  will  not  be  granted  upon  an  execu- 
tion issued  against  the  complainants,  as  securities  on  a  twelve 
months'  bond,  given  under  the  17th  section  of  the  (Texas) 
execution  law  of  1840,  for  a  purchase  of  land  sold  under  fieri 
/acia^,  and  admitted  by  them  to  have  been  forfeited ;  on  the 
ground  that  the  execution  had  been  issued  without  the  author- 
ity of  any  court  of  justice,  and  without  the  sanction  of  the 
judicial  tribunals  of  the  land ;  nor  upon  an  allegation  that  the 
complainants  **are  informed  and  believe  that  the  bond  on 
which  said  execution  was  issued  was  not  taken  in  conformity 
with  law,  and  is  not  such  a  one  as  execution  could  issue  on."  ' 

§  149.  Where  a  sheriff,  who  had  levied  upon  perishable 
personal  property,  was  restrained  by  injunction  from  selling ; 
the  injunction  was  so  modified,  as  to  permit  the  sheriff  to 
seD,  and  pay  the  proceeds  into  court,  to  abide  the  event  of 
the  suit.^ 

§  150.  A  bill  to  enjoin  an  execution,  on  the  ground  that  a 
previous  execution  on  the  same  judgment  had  been  levied  on 
the  property  of  another  defendant,  must  be  filed  in  the  county 
where  the  judgment  was  recovered.  Objection  to  the  juris- 
diction may  be  taken  at  the  hearing.^ 

§  151.  Where  there  is  no  equity  in  a  bill  to  enjoin  a  sale 
on  execution,  it  is  not  proper  to  decree  a  sale  under  the 
execution ;  the  bill  should  be  dismissed  and  the  injunction  dis- 
solved.* 

§  152.  It  is  held  that  a  sheriff's  sale,  which  would  not 
pass  any  title  to  the  purchaser,  will  not  be  enjoined,  on  the 
ground  merely  that  it  would  cast  a  cloud  on  the  title.^  (See 
§  125.) 


^  Biyan  o.  Primm,  Breese,  S3, 
s  Biyan  o.  Knight,  1  Tex.  180. 
•  Heath  v.  Hand,  1  Paige,  829. 


«  Beckley  v.  Palmer,  11  Oratt  625. 
A  Lovett  o.  Longmire,  U  Ark.  839. 
>  Drake  v.  Jones,  27  Mis.  428. 
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§  158.  In  a  suit  to  enjoin  an  execution  (in  Texas),  on  the 
ground  that  the  judgment  has  become  dormant,  the  defendant 
may  plead  the  judgment  in  reconventunu^ 

§  154.  After  a  sheriff  had  sold  property  on  an  execution^ 
and  received  the  money  therefor,  an  injunction  was  issued  to 
stay  further  proceedings  ^^  until  the  further  order  of  the  court." 
Subsequently  the  county  court  passed  an  order  to  the  sheriff^ 
to  pay  the  money  over  to  the  owner  of  the  property.  Held, 
this  order  was  erroneous,  because  the  injunction  had  not  been 
made  perpetual.^ 

§  155.  The  (Ey.)  civil  Code  has  changed  the  mode  of  pro- 
curing an  injunction  or  supersedeeu^  but  not  its  force  and  e£Ebct, 
when  obtained.  When  execution  of  a  fieri  facias^  which  has 
been  levied,  is  thus  stayed,  such  levy  is  released,  the  lien  is 
discharged,  and  the  officer  should  return  the  subject-matter 
levied  upon  or  the  money,  if  it  has  been  sold  and  the  money 
not  paid  over  to  the  plainfcifl^  to  the  defendant.^ 

1  Oldham  v.  Erhart,  18  Tex.  147.  •  Emth  v.  Wilson,  3  Met.  (Ky.)  SOl. 

a  Dail  0.  Traverse,  8  Gill,  41. 
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§  1.  The  injunction  of  9uits  before  Jtidgment  is  as  common 
and  familiar  a  head  of  equity  jurisdiction  as  that  of  judg* 
ments.^  (a) 

1  See  Bagatz  v,  Dubuque,  4  Iowa,  Gordon,  231 ;  Honeywood  o.  Seiwin^ 
348;  DalgUsh  v.  Jaryie,  2  liacN.  &    8  Atk.  275. 

(a)  Some  topics  analogous  to  the  main  subject  of  this  chapter  may  properly 
be  noticed  in  the  present  connection.  Where  a  second  bill  is  filed,  after  dis- 
miMal  of  a  first,  or  allowance  of  a  demurrer,  a  court  qfkuo  will  stay  the  proceed- 
ings till  the  costs  are  paid,  and  in  this  respect  equity  follows  the  law.  Updike  o. 
Bartles,  2  Beasl.  231.  Where  a  suit  is  voluntarily  discontinued,  or  ended  by  the 
plaintiff's  neglect  at  defiuilt,  and  a  new  one  brought  for  the  same  cause,  or  to 


250  THE  LAW  OP  INJUNCTIONS.  [CH.   VI. 

§  la.  It  is  held,  that  the  great  purpose  of  a  court  of  equily, 
in  assuming  jurisdiction  to  restrain  proceedings  at  law,  is  to 
afford  a  more  plain,  adequate,  and  complete  remedy  for  the 
wrong  complained  of  than  the  party  can  have  at  law.^(a) 

1  Glenn  v.  Fowler,  8  Gill  &  J.  340. 

try  the  same  question ;  both  in  law  and  equity,  the  seoond  suit  may  Ce  stayed, 
tin  the  legal  costs  of  the  first  are  paid.  Sears  v.  Jacksoni  S  Stockt  45.  But 
tiie  rule  does  not  apply,  where  by  the  terms  of  a  trust  the  cestui  is  authorised  to 
appoint  a  successor  to  the  trustee,  who  dies,  after  suing  to  foreclose  a  mortgage, 
which  constitutes  the  truBt  fund;  and  the  suit  thereby  abates,  and  a  new  one  is 
brought  by  such  successor.  lb.  "  Where  the  objects  "  (of  a  bill  in  equity  and 
a  suit  at  law)  "  are  so  far  the  same,  that  what  is  sued  for  in  this  court  (equity) 
brings  with  it,  as  a  necessary  consequence,  that  which  is  sought  to  be  recorered 
by  the  action,  although  they  are  pot  technically  the  same,  the  court  will  treat 
them  as  identical,"  and  compel  an  election.  But  this  rule  was  held  not  to  apply, 
where  the  plaintiff  (acceptor)  filed  a  bill  against  the  defendant  (drawer)  for  the 
cancellation  of  bills,  which  were  accepted  in  part  fulfilment  of  a  contract,  of 
which  the  defendant  failed  to  perform  his  part,  abd  for  an  injunction  against  dis- 
posing of  or  suing  on  the  bills ;  and,  pending  the  suit,  the  plaintiff  commenced 
an  action  against  the  defendant  for  breach  of  such  contract  Equity  cannot 
give  any  relief  for  the  loss  arising  fix>m  such  breach,  except  under  Lord  Cairns' 
act,  which  permits  but  does  not  require  a  plaintiff  in  equity  to  claim  damages  as 
part  of  the  relief  sought.  Anglo-Danubian  Co.  o.  Bogerson,  Law  Bep.  (Bng.) 
£q.,  July,  1867,  p.  2.  "  After  an  answer  has  been  put  in,  and  the  plaintiff  pro- 
ceeds at  law,  the  defendant  may  then  require  to  elect  in  which  court  he  will  sue ; 
but  I  never  heard  that  after  a  decree  had  been  pronounced  whereby  the  subject 
of  the  cause  had  been  attached  in  this  court,  that  the  plaintiff  has  been  permitted  to 
proceed  at  law  for  the  same  matter ;  particularly  without  making  any  application 
to  the  court.  Where  a  decree  has  been  pronounced,  and  the  party  obtains  the 
relief  he  prayed,  it  is  a  contempt  of  the  court  to  proceed  at  law,  and  on  that 
ground  I  grant  the  injunction."  Per  Lord  Manners,  L.  C,  Mocher  v.  Beed, 
1  B.  &  B.  319.  In  case  of  a  suit  at  law  and  judgment,  and  a  bUl  in  equity  fbr 
the  same  matter ;  upon  the  coming  in  of  the  answer,  the  following  order  was 
entered :  "  Ordered,  That  the  motion  for  dissolving  the  injunction  be  denied  and 
that  the  plaintiff,  within  eight  days  after  notice  of  this  decretal  order,  elect 
whether  he  will  proceed  at  law  under  the  said  judgment,  or  in  this  court,  in  this 
suit ;  and  that  if  he  elects  to  proceed  at  law,  the  bill  shall  thereafter  stand  dis- 
missed with  costs ;  and  if  he  elects  to  proceed  here,  it  is  then  fiirther  ordend, 
that  he  proceed  no  further  by  execution,  or  otherwise,  on  the  judgment,  withcmt 
the  leave  of  this  court  first  had  and  obtained,"  &c  Bogers  v.  Vosbuigh,  4 
John.  Ch.  83. 

(a)  The  remedy  of  injunction  is  sometimes  applied  to  criminal  prosecutions. 
Thus  the  agents  of  a  receiver  in  a  cause,  acting  under  leave  of  the  court,  took 
fbrcible  possession  of  a  house  occupied  by  a  servant  of  one  of  the  defendants 
An  order  was  made,  restraining  that  defendant  from  prosecuting  an  imdietmtM 
against  the  agents.  Turner  v.  Turner,  S  Eng.  Law  &  £q.  ISO.  In  New  Toik, 
equity  may  restrain  a  creditor  from  proceeding,  under  the  act  abolishing  impris- 
onment for  debt,  and  to  punish  fhradident  debtors,  against  the  person  and  equitable 
interests  of  his  debtor.    Frost  v  Myrick,  1  Barb.  863.    See  chap.  1,  §  1,  n. 
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Tims  it  will  interpose,  to  correct  or  prevent  the  abuse  of  the 
process  of  common  law  courts.^  But  in  general  equity  will 
not  interfere  with  other  courts.'  And  equity  will  restrain  pro- 
ceedings at  law  when  necessary  to  the  attainment  of  justice, 
not  by  assuming  jurisdiction  over  the  courts  in  which  the  pro- 
ceedings are  pending,  but  by  controlling  the  parties  to  such 
proceedings  by  injunction.®  In  an  approved  work  upon  this 
subject,  it  is  said :  ^*  It  frequently  happens  that  a  person,  in 
consequence  of  some  circumstances  of  which  judicial  notice 
can  only  be  taken  in  a  court  of  equity,  has  an  advantage  in 
proceeding  in  a  court  of  ordinary  jurisdiction,  which  must 
make  that  court  an  instrument  of  injustice.  There  are  also 
many  cases  in  which  the  legal  defence  to  a  claim  set  up  at  law 
rests  either  exclusively  or  in  a  great  degree  within  the  knowl- 
edge of  the  party  advancing  the  claim,  by  which  means  that 
defence  can  only  be  obtained  through  the  assistance  of  a  court 
of  equity.  As  it  is  against  conscience,  therefore,  that  the  party 
should  in  the  one  case  make  any  use  of  the  advantage  of  which 
he  is  thus  inequitably  possessed,  or  that  he  should  in  the  other 
proceed  in  the  assertion  of  his  claim,  without  communicating 
the  information,  it  has  become  one  of  the  most  ordinary  modes 
of  equitable  interposition  to  afford  relief  by  injunctions  to  stay 
froceedings  at  UxwJ**  ^  So  it  is  said,  in  a  late  case,  ^^  Injunction 
to  restrain  proceedings  at  law  is  one  of  the  most  common  heads 
of  equity  jurisprudence.  It  is  a  preventive  remedy.  It  is  not 
used  for  the  purpose  of  punishment,  or  to  compel  persons  to  do 
right,  but  simply  to  prevent  them  from  doing  wrong.  Where 
the  right  of  the  plaintiff  is  doubtiul,  or  where  he  has  an  ade- 
quate remedy  at  law,  injunction  will  not  be  granted ;  but 
where  the  right  is  clear,  and  the  danger  probable  that  the 
right  will  be  defeated  without  this  special  interposition  of  the 
court,  it  will  in  general  be  granted."  * 

§  2.  The  restraining  of  suits  at  law  is  a  power  inseparably 
incident  to  courts  of  equity,  but  will  not  be  exercised  by  a 
court  of  law,  invested  by  statute  with  specific  and  limited 

1  Morris  v.  Thomas,  17  01.  112.  ^  1  Eden  (Am.  Ed.K  14. 

*  Bank,  Ac,  v,  Rntland,  Ac.,  28  Venn.  •  Per  Woodward,  J.,  Miller  v.  Qor- 

470.  man,  38  Penn.  312,  313. 
s  Burpee  v.  Smith,  Walker,  Ch.  327. 
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equity  jurisdiction.  Thus  the  court  in  Massachusetts  re- 
mark :  "  We  have  no  power  in  chanceiy,  except  by  statute ; 
and  the  general  authority  to  issue  injunctions  has  not  been 
given.  The  exercise  of  such  a  power  exists  only  when  the 
subject-matter  falls  within  the  jurisdiction  granted  by  the  1^- 
islature.  Injunctions  against  proceeding  at  law  are  within 
the  general  jurisdiction  of  chanceiy,  whidi  we  are  not  author- 
ized to  assume."  ^ 

§  3.  We  have  akeady  considered  the  remedy  of  injunction, 
as  applied  to  jydg7nmt%.  This  is  said  to  be  the  form  in  which 
equity  commonly  interferes  with  proceedings  at  kw.  It  is 
held  to  be  the  ordinary  course  to  restrain  the  execution^  but 
allow  the  pLuntiff  to  proceed  to  a  trial  and  judgment ;  and 
that  it  is  only  upon  an  averment  in  the  bill,  that  the  plaintiff 
in  equity  believes  the  answer  will  afford  discovery  material  to 
his  defence  at  law,  that  an  injunction  to  stay  the  trial  ought 
to  be  granted.' 

§  4.  With  regard  to  the  circumstances  under  which  equi^ 
will  interfere  to  restrain  a  suit  at  law ;  it  is  held  that  an  in- 
junction will  never  be  granted  to  stay  a  suit  before  judgment, 
merely  because  the  plaintiff  has  no  eavse  qf  aetion.^  So  an 
injunction  to  stay  proceedings  at  law,  because  another  bill 
was  pending,  which  embraced  the  same  cause  of  action  as 
that  asserted  in  the  suit  at  law,  was  held  to  have  been  im- 
providently  issued,  and  to  be  properly  dissolved  on  motion. 
The  proper  course  would  have  been,  to  file  a  petition,  or 
make  a  motion,  for  the  injunction,  in  the  suit  already  pend- 
ing.^ So  equity  will  not  restrain  a  creditor  from  prosecuting 
his  legal  remedy  against  the  personal  representatives  of  his 
debtor,  unless  there  is  a  decree  under  which  the  creditor  has 
a  right  to  go  in  and  prove  his  debt.^ 

§  5.  Where  the  equity  of  a  bill  is  fully  met  and  distinctly 
denied,  proceedings  at  law  will  not  be  restrained,  unless 

1  Per  Parker,  C.  J.,  Stone  v.  Hobart,  *  Washington  v.  Emeiy,  4  Jones,  Eq. 

8  Pick.  466.    See  Gen.  Sts.  S9. 

>  Williams  v,  Sadler,  4  Jones,  Eq.  37S.  >  EUicott  v.  The  United  States,  7  Gill, 

>  Chadoin  v.  Magee,  20  Tex.  476.  307. 
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under  special  circumstances.^  Nor  if  an  application  for  an 
injunction,  pendente  Ute,  leaves  the  plaintiff's  case  in  great 
doubt.^ 

§  6.  The  jurisdiction  of  a  court  of  equity,  to  enjoin  pro- 
ceedings of  a  special  nature  in  other  tribunals,  is  sometimes 
yery  liberally  construed.  Thus  a  statute  provided,  that  no 
order  of  the  poor  law  commissioners  should  be  removed  by 
eertiarari  into  any  court  of  record  except  the  King's  Bench, 
and  that  every  order  removed  into  that  court  should,  until  de- 
clared illegal,  continue  in  force  and  be  obeyed.  Held,  equity 
mi^t  still  restrain  the  conunissioner  and  the  guardians  of  a 
union  from  acting  upon  an  order,  pending  a  certiorari.  That 
the  effect  of  the  statute  was,  merely  that  the  removal  of  an 
order  by  certiorari  should  not  of  itself  be  conclusive  of  ittf 
iDegality,  leaving  to  an  individual  his  right  to  an  action  of 
trespass  or  any  other  legal  remedy.* 

§  7.  But,  on  the  other  hand,  a  more  strict  construction  has 
been  given  to  the  power  of  a  court  of  equity  in  tins  respect. 
Thus  chancery  has  no  jurisdiction,  to  restrain  quan  criminal 
proceedings  on  the  part  of  the  municipal  authorities  of  a  city, 
for  repeated  violation  of  an  alleged  invalid  ordinance.^  And  in 
a  suit  to  set  aside,  as  irregular,  proceedings  in  progress  under 
authority  of  law,  which  may  affect  the  title  to  property  ;  the 
complainant  must  point  out  and  establish  the  defects  in  the 
proceedings ;  otherwise,  the  court  will  leave  him  to  his  remedy 
at  law.  Such  proceedings  will  not  be  arrested,  nor  will  a  cor- 
poration be  required  to  show  their  regularity,  upon  a  mere 
suggestion  or  general  allegation  of  illegality  or  irregularity.* 
And  where  the  defendant  in  an  alternative  mandamus  exhib- 
ited a  bill  in  equity,  alleging  an  equitable  defence  to  the  de- 
mands of  the  plaintiff  and  praying  for  an  injunction,  and 
that  the  bill  might  be  received  as  a  return  to  the  writ ;  the 
injunction  was  refused,  and  a  return  ordered.® 

1  Brett  V.  Scllcrt,  27  Geo.  185.  »  Williams  ».  Detroit,  2  Mich.  660. 

*  Fredericks  v.  Mayer,  1  Bosw.  227.  •  Neuse,   &c.    ».  Comxnissioners,    6 

*  Freirin  v.  Lewis,  9  Sim.  66.  Jones,  204. 
«  Bimeu  V.  Craig,  SO  Ala.  135.    See 

p.  1. 
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§  8.  A  suit  to  recover  a  debt  will  not  be  enjoined,  merely 
because  the  plaintiff  in  such  suit  has  security  for  the  ddL 
Thus  a  debtor  sold  his  creditor  certain  goods,  which  were  to 
be  a  satisfaction  of  the  debt,  unless  they  were  taken  from  him 
by  superior  liens.  Held,  the  debtor  could  not  enjoin  the 
creditor  fix>m  proceeding  to  judgment  on  his  claim,  without 
showing  that  there  were  no  superior  liens  outstanding,  as  the 
creditor  had  a  right  to  reduce  his  claim  to  judgment,  though 
he  could  not  collect  it  so  long  as  he  held  the  goods.^  So 
equity  will  not  enjoin  proceedings  at  law  on  a  mortgage,  be- 
fore hearing  the  party  agamst  whom  the  injunction  is  prayed.^ 
So,  although  equity  has  undoubted  authority  to  compel  a 
creditor  to  satisfy  his  debt  out  of  a  particular  fund,  to  which 
he  alone  can  resort ;  yet  it  will  never  do  so  to  the  injuiy  of 
such  creditor,  or  where  that  course  will  work  injustice  to  other 
parties.  The  protection  of  the  creditors  in  their  just  rights, 
and  also  the  rights  of  others,  is  the  primaiy  duty  of  the  court.' 
So,  on  a  motion  by  the  defendants  for  a  new  trial,  in  an  action 
upon  a  special  contract,  the  Supreme  Court  of  Errors  decided, 
that  the  Superior  Court  had  erred,  in  instructing  the  jury 
that  the  defendants  were  estopped,  by  the  fiewjts  proved  by  the 
plaintiff,  from  alleging  that  they  had  no  power  to  make  the 
contract  declared  on,  and  advised  a  new  trial.  The  plaintiff 
brings  his  bill  to  restrain  the  defendants  from  fiulher  prosecut* 
ing  such  motion  for  a  new  trial,  on  the  ground,  that  the  de- 
fendants by  their  representations  had  induced  the  plaintiff  to 
enter  into  the  contract  and  alter  his  condition,  and  therefore 
that  the  defence  was  inequitable  and  unconscientious.  Held, 
1.  That  the  question  whether,  upon  the  fects  proved  on  the 
trial,  it  was  competent  for  the  defendants,  and  consequently 
would  be,  on  another  trial,  to  set  up  that  defence,  was  not 
involved  m  the  bill.  2.  That  the  defendants  would  not  be 
estopped  in  equity,  any  more  than  at  law,  from  setting  up  the 
defence.  3.  That,  inasmuch  as  the  plaintiff  could  have  ade- 
quate protection  at  law  on  such  new  trial,  if  he  was  entitled 
to  it  anywhere,  there  was  no  occasion  for  him  to  come  into 

1  Camp  V.  liaihesoii,  29  Geo.  351.  '  Morrison  v.  Kuitz,  15  Bl.  193.  See 

'^Todc[v.Pratt,lHar.&  J.465.   See    Dewey  9.  Bulkley,  1  Gray,  416;   Hil- 
chap.  2S.  Hard  on  Mortgages  (3d  ed.,  chi^  IS). 
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equity  for  that  purpose,  and  consequently  such  bill  was  not 
maintainable.^ 

§  9.  In  reference  to  the  restraint  of  a  9uit  in  chancen/,  it  is 
held  that  proceedings  in  the  Court  of  Chancery  will  not  be 
restrained  by  injunction  upon  an  original  bill,  whether  filed  by 
a  party  privy  or  stranger  to  such  bill ;  but  the  proper  course 
is  to  apply  by  petition  in  the  original  suit.^  So  an  injunction 
will  not  be  granted,  to  restrain  a  party  from  instituting  proceed- 
ings in  equity  for  an  account,  &c.,  where  the  complainant  has 
an  equitable  defence  to  such  proceedings,  which  he  can  set  up 
in  his  answer.^  But  the  court  by  which  a  receiver  is  appointed 
will  restrain  him  from  prosecuting  an  unjust  and  vexatious  suit 
at  law,  although  the  complainant  is  not  a  party  to  the  suit  in 
which  the  receiver  was  appointed.^  So,  where  a  bill  has  been 
filed  and  decree  made  for  an  account,  and  a  creditor  comes  in 
before  the  master,  but  afterwards  brings  an  action  ;  such  action 
will  be  enjoined,  but  without  costs,  if  he  has  not  applied  in  the 
first  instance.^  And  a  plaintiff  is  bound  to  put  under  the  con- 
trol of  the  court  his  rights  relating  to  the  subject-matter  of  lit- 
igation. Therefore,  where  a  party  brought  a  suit  for  specific 
performance,  and,  after  obtaining  a  decree,  an  action  for  dam- 
ages, an  injunction  was  granted.^  (a) 

§  10.  No  injunction  lies  against  a  suit,  if  the  bill  shows  a 
good  defence  to  such  suit ;  or  if  it  otherwise  appears  that  there 
was  such  a  defence.  As,  by  a  creditor,  who  has  received  pay- 
ment from  his  insolvent  debtor,  to  enjoin  the  prosecution  of  a 
suit  against  the  creditor  to  recover  the  amount  of  such  pay- 
ment ;  the  bill  alleging  that  the  payment  was  not  an  unlawful 

1  Hood  V.  New  York,  ftc.,  23  Conn.  «  liatter  of  Merritt,  5  Paige,  125. 

e09.  B  Hardcastle  v.  Chettle,  4  Bro.  Ch. 

*  Smith  V.  American,  Ac,  1  Clarke,  119. 163. 

a07  ;  Lane  r.  Clark,  I  Clarke,  309.  *  Frothero  v,  Phelps,  35  Eng.  Law  & 

s  Hall  r.  Piflher,  1  Barb.  Ch.  53.  Eq.  51 S. 

(a)  The  expression  "eqaitable  grounds,"  in  St.  17  and  18  Vict  c.  125,  §  83, 
means  grounds  depending  on  equitable  principles,  not  merely  on  the  practice  of 
amrU  of  equity.  Held,  therefore,  in  the  above  case,  that  a  plea  of  the  decree  in 
equity  was  not  such  a  plea  as  the  statute  contemplated,  and  that  its  being  over- 
mled  by  a  court  of  law  did  not  preclude  a  court  of  equity  from  granting  an  in- 
junetion.    85  Eng.  Law  &  Eq.  518. 
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preference.^  So,  where  a  defendant  at  law  filed  his  bill  in 
equity,  praying  for  an  injunction  on  proceedings  at  law  to  re- 
cover on  a  note,  which  he  alleged  to  he  usurious,  but  there  was 
no  allegation  of  any  defect  in  his  means  of  establishing  his 
defence  at  law,  nor  any  prayer  for  a  discovery ;  held,  the  biQ 
could  not  be  sustained.  Neither  can  a  bill  be  sustained  for 
the  purpose  of  restraining  such  action,  on  the  ground  that  the 
plaintiffs  therein,  a  corporation,  had  no  authority  under  their 
charter  to  receive  the  note,  and  that  the  transaction  was  a 
violation  of  the  restraining  act ;  it  not  being  shown  that  the 
defence  was  unavailable  without  the  aid  of  a  court  of  equity. 
Though  the  decree,  refusing  to  entertain  jurisdiction,  should 
provide,  that  the  plaintiff  shall  be  entitled  to  the  benefit  of  the 
grounds  of  defence,  upon  which  he  relies,  upon  the  trial  at 
law.^  So  a  bond  was  made,  with  penalty,  for  the  conveyance 
of  land  within  a  certain  time,  and  aTaction  brought  thereon  b^ 
the  obligee  for  the  benefit  of  his  assignee.  The  obligor  then 
conveyed  a  good  title  to  the  assignee,  who  accepted  the  deed, 
subject  to,  but  not  waiving,  his  claim  for  fidlure  to  convey  at 
the  time  agreed.  On  an  appUcation  for  injunction  of  the  suit, 
held,  the  acceptance  of  the  deed  was  either  a  complete  defence 
at  law,  or  coidd  be  shown  in  mitigation  of  damages ;  and  the 
injunction  was  refused.^  And  where  the  present  plaintiff  has 
a  good  defence  at  law,  the  mere  neglect  of  the  defendant  in 
chancery  to  object  to  the  jurisdiction  of  the  court  on  this 
ground  will  not  entitle  the  complainant  to  a  preliminary  in- 
junction, and  thus  make  it  the  duty  of  the  Court  of  Chancery 
to  assume  the  exclusive  jurisdiction  of  the  subject-matter  of 
the  suit.  But,  after  a  final  decree,  the  court  will  restrain,  by 
injunction,  any  proceedings  at  law  inconsistent  with  such  de- 
cree, and  a  clause  to  that  effect  will  be  inserted  in  the  decree.^ 
More  especially,  if  a  defendant  has  a  legal  defence  to  a  suit, 
and  ample  means  of  proving  it,  chancery  will  not  interfere  by 
injunction.^  Nor  where  the  petitioner,  if,  as  alleged,  he  is 
defrauded  in  such  suit,  has  a  remedy  by  certiorari/^    As  in 

^FuUer  v.  Cadwell,  6  Allen,  503;  >  Beaachamp  v.  Putnam,  34  111.  381. 

Hood  t\  New  York,  Sec,  23  Conn.  609 ;  *  11  Paige,  384. 

26  Geo.  167 ;  New  York,  &c.  v,  Amer-  >  ChamUess  o.  Taber,  26  Geo.  167. 

lean,  &c,  11  P%e,  384 ;  20  Tex.  661.  «  Smith  v.  Bjan,  20  Tex.  661. 

'  Mintnm  v.  Farmers',  &e.,  3  Comst 
498. 
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case  of  an  action  of  forcible  entry  and  detainer  brought  before 
a  jnstice  of  the  peace,  although  the  land  is  worth  more  than 
$100.^  And,  in  cases  of  doubt,  an  injunction  jpendefnU  lite 
ought  not  to  be  granted,  unless  there  is  reason  to  believe  that, 
during  the  necessary  delay  before  trial,  the  plaintiff  may  sus- 
tain injury  which  the  court  will  be  unable  fully  to  redress,  or 
that  acts  may  be  committed  which  will  prevent  the  full  relief 
which  the  plaintiff  seeks  by  his  action.^  Thus,  pending  a  suit 
on  a  note,  though  the  defendant  was  not  served  and  has  not 
appeared,  he  cannot  have  an  injunction  against  the  collection 
of  the  note,  merely  on  the  ground  that  he  has  a  good  defence.* 
So  one  injured  by  the  worthlessness  of  a,  patent  assignment, 
delivered  as  good,  has  a  remedy  at  law  against  his  vendor,  and 
therefore  equity  will  not  enjoin  a  suit  on  the  notes  for  the  pur- 
chaser-money, in  the  absence  of  some  equitable  ground,  such  as 
insolvency.^  So  an  injunction  will  not  be  granted,  to  stay  a 
suit  at  law  for  breach  of  warranty  of  seisin,  upon  the  ground 
of  the  loss  of  an  unrecorded  deed,  it  not  appearing  that  such 
loss  will  endanger  the  complainant's  defence.^  So,  in  suits  by 
creditors,  a  receiver  was  appointed  of  certain  property  of  the 
debtor.  The  debtor  afkerwarda  made  an  assignment  for  cred- 
itmrs,  and  the  assignee  claimed  the  property.  Held,  the  dis- 
pute, whether  the  receiver  or  th6  assignee  should  have  the 
paroperty,  was  a  pure  questi<m  of  law,  not  free  from  di£Sculty, 
and  of  the  construction  of  the  statute,  and  a  judgment  in  a 
suit  brought  by  either  woidd  be  conclusive  in  a  suit  by  the 
other ;  and  therefore  the  assignee  could  not  maintain  a  bill  to 
restrain  the  receiver  from  prosecuting  an  action  against  him 
fi^  the  property.  Though  all  the  parties  submitted  to  the 
jurisdiction,  the  bill  was  not  retained.^ 

§  11.  Equity  wiU  not  by  injunction  enable  a  party  to  tiy  in 
equity  a  case  the  defendant  has  begun  to  try,  and  which  can 
and  shoidd  most  properly  be  tried  at  law.^ 

A  Smith  V.  Ryan,  20  Tex.  661.  *  Black  v.  Stone,  33  Ala.  327. 

'  Spring  o.  StrauBS,  3  Bo«w.  607.  ^  Bogen  v.  Cross,  3  Chand.  34. 

>  Smith  V.  Sparrow,  13  Cal.   596.        *  Newkirk  v.  Morris,  1  Beasl.  62. 
See  McGregor  p.  Axe,  10  Ind.  362 ;        '  Reeves  v.  Cooper,  1   Beasl.  223, 

Maxwell  v.  MalUs,  12  Ind.  99.  498. 
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§  12.  Where  a  debt  is  justly  due,  proceedings  under  the 
(New  Jersey)  act  of  1866  are  not  to  he  restrained,  on  the 
ground  that  the  statute  is  unconstitutional  or  has  heen  repealed, 
or  that  the  attachment  was  not  properly  executed  by  the  sheriff, 
or  that  the  property  is  not  liable  to  attachment ;  as  the  com- 
plainant cannot  ask  the  aid  of  equity  to  escape  payment  of 
his  just  debts,  and  the  questions  should  be  tried  in  a  court  of 
law.i 

§  18.  In  New  York,  a  defendant  who  has  an  equitable  de- 
fence, being  authorized  under  the  present  rules  of  practice  to 
interpose  it  by  answer,  is  bound  to  do  so,  and  cannot  bring  a 
separate  action,  merely  to  restrain  another  action  pending  in 
the  same  court.^  Nor  can  one  court  enjoin  a  suit  in  another 
court  of  the  Siate,  having  equal  power  to  grant  the  relief 
sought  by  the  complaint.  No  injunction  can  be  had  against  a 
vnandamuSy  inasmuch'  as  the  same  court  may  stay  the  process, 
by  which  it  was  issued.^  So  an  injunction  will  not  be  granted 
against  the  process  oi  forcible  entry  and  detainer^  unless  in  case 
of  fraud,  accident,  surprise,  &c.^  So  (in  Maryland)  chancery 
will  not  grant  an  injunction  to  prevent  the  execution  of  a  writ  of 
replevin,.^  So  the  (Cal.)  district  court,  to  which  all  actions 
pending  in  the  Superior  Court  were  transferred  by  the  statute 
abolishing  the  latter,  can  arrest,  on  motion,  all  void  processes 
issued  by  the  latter ;  therefore,  equity  has  no  jurisdiction  to 
arrest  them.® 

§  IS  a.  An  action  will  not  be  enjoined  upon  the  ground 
covered  by  an  equitable  plea  to  the  action,  if  the  party  can 
have  the  same  relief  at  law.  But  if  not,  an  injunction  maybe 
had,  subject  to  any  equitable  order  as  to  the  costs  of  the  plea.^ 

§  14.  The  limitations  to  the  rule,  that  an  injunction  will  not 
lie  to  restrain  a  suit  at  law,  where  the  plaintiff  in  equity  has  a 
good  legal  defence  to  such  suit,  are  well  illustrated  in  a  late 

^  Reeves  v.  Cooper,  I  Beasl.  223,  *  Glenn  p.  Fowler,  8  Gfll  &  Jolm. 

498.  340. 

<  Winfield  v.  Bacon,  24  Barb.  154.  >  Chipman  v.  Bowman,  14  Cal.  157. 

'  Wutn^r  V.  Zimmerman,  23  Md.  56.  ^  Waterlow   v.   Bacon,    Law    Rep. 

*  Lamb  v.  Drew,  20  lowa^  15.  (^n^*)  ^v  Angnst,  1868,  p.  51S. 
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case  in  Connecticut.  In  an  application  for  injunction  against 
a  suit  at  law,  founded  upon  an  alleged  discharge  or  satisfaction 
of  the  claim  sued  on,  the  court  remarked  as  follows :  ^^  Even 
if  this  settlement  was  not  founded  on  a  good  pecuniary  consid- 
eration, as  it  certainly  is,  it  might  be  received  as  a  family 
settlement,  and  as  such  it  should  be  sustained  and  upheld  in  a 
court  of  equity,  and  viewed  in  that  character ;  if  one  part  of  it 
is  good,  every  other  part  is  equally  so,  as  there  is  the  same 
general  consideration  for  the  whole.  But  it  is  said  that  if  we 
hold  that  the  petitioner  is  released  from  the  debt,  there  is  a 
good  defence  of  the  action  at  law,  and  for  that  reason  a  court 
of  equity  should  not  interfere  by  injunction.  This  may  pos- 
sibly be  so.  A  plea  could  perhaps  be  so  framed  in  that  action, 
as  to  present  this  discharge  as  a  sufficient  answer  to  the  plain- 
tiff^s  declaration ;  still  the  writing  is  not  a  technical  discharge, 
and  we  think  that  the  remedy  is  not  so  clear,  certain,  and  ad- 
equate, as  that,  in  the  exercise  of  a  sound  discretion,  we  ought 
on  that  account  to  dismiss  the  bill,  and  hand  the  case  over  for 
further  investigation  elsewhere ;  nor  would  such  a  course  be 
of  the  least  benefit  to  the  respondents.  The  effect  of  the 
writing  is  a  question  of  law  and  not  of  fact,  and  a  trial  by 
jury  or  in  a  court  of  law,  would  not  enable  the  administrators 
to  escape  the  legal  construction  which  the  court  in  any  case 
will  give  it."  ^ 

§  14  a.  An  action  for  damages  may  be  enjoined,  where  the 
defence  is  an  agreement  for  performance  of  certain  acts,  which 
cannot  be  enforced  at  law.  Thus  a  bill  was  founded  upon  the 
allegations,  that  the  plaintiff  was  about  to  raise  the  party-wall 
between  his  own  premises  and  those  of  the  defendant  to  a 
considerable  height,  which  might  darken  the  defendant's  sky- 
light, and  the  parties  agreed  that  the  plaintiff  might  thus  raise 
the  wall,  but  he  should  not  call  on  the  defendant  to  contribute 
to  the  cost  of  rebuilding  it  under  the  Metropolitan  Build- 
ing Act,  and,  if  it  darkened  the  sky-light,  should  give  the  de- 
fendant new  and  better  sky-lights.  The  defendant  denied 
this  agreement.  It  was  held,  that,  although  the  plaintiff  had 
set  up  these  facts  in  defence  to  an  action  at  law,  he  was  still 

1  Per  Ellsworth,  J.,  Hurlbut  v.  Phelps,  80  Conn.  50. 


260  THE  LAW  OP  INJUNCTIONS.  [CH.  YI. 

entitled  to  a  bill  for  specific  perfonnance  and  an  injunction, 
inasmuch  as  a  court  of  law  could  not  compel  the  plaintiff 
to  supply  new  and  better  sky-Kghts.  The  injunction  was 
granted,  the  plaintiff  undertaking  to  give  judgment  on  the 
action,  not  to  be  entered  up  without  leave  of  court ;  to  submit 
to  any  order  as  to  costs,  and  the  construction  of  new  sky- 
lights,! 

§  15.  Equity  will  restrain  by  injunction,  not  only  the  suit 
at  law  itself,  but  also  the  introduction  of  evidence  in  such 
suit,  which,  though  perhaps  legally  admissible,  is  manifestly 
contrary  to  right  and  justice.  Thus,  where  the  defendants 
took  land  of  the  complainant  under  a  charter,  and  the  ap- 
praisers,  in  his  absence,  being  mided  as  to  some  material 
facts,  appraised  the  damage  at  one  dollar  when  it  really 
amounted  to  five  thousand  dollars ;  held,  equity  would  enjoin 
the  use  of  the  appraisers'  record  by  the  defendants  in  an 
action  at  law  for  the  damages.  The  formal  regalarity  of  the 
proceedings  was  held  no  objection  to  this  interposition,  but 
rather  an  additional  ground,  as  depriving  the  party  of  any 
remedy  at  law.  Held,  also,  that  a  new  appraisement  should 
be  made  under  tlie  direction  of  the  court,  and  the  injunc- 
tion should  stand  until  the  damages  thus  awarded  were 
paid.'  So,  although  payment  discharges  a  bond  or  judg- 
ment at  law ;  equity  may  enjoin  a  party  from  setting  up 
such  payment.^  So  the  plaintiff  gave  a  warranty  deed  of 
lands  upon  which,  with  the  knowledge  of  the  grantee,  the 
defendant,  a  railroad  had  acquired  a  permanent  easement, 
for  their  track,  and  for  gravel,  &c.  The  parties  agreed  to 
divide  the  damages,  which  the  company  should  pay,  in  certain 
proportions,  and  that  the  defendant  should  make  no  claim  on 
his  covenants.  He  having  commenced  an  action  upon  the 
covenants,  the  plaintiff  brings  a  bill  for  injunction.  Held, 
the  defendant  should  be  enjoined  not  only  from  prosecuting 
the  suit,  but  also  from  using  that  deed  and  its  covenants,  as 
evidence  for  the  purpose  of  enfercing  such  claim.^ 

^  Waterlow   v.   Bacon,   Law   Bep.        *M'Cormick  v.  Irwin,  35  Penn.  11L 
(EngO  Eq.,  Anenst,  1866,  p.  513.  «  Tajlor  v.  Gilman,  25  Vt  411. 

3  Wells  V.  Bndgeport,  &c,  31  Conn. 
31^, 


CH.  TI.}  mJUMCnON  OF  SUITS*  261 

§  16.  Eqnifj  wQI  sometimes  aid  as  well  as  restrain  a  suit  at 
law  bj  injonctioD.  (a)  Thus  an  injunction  will  be  granted 
to  restrain  the  assignor  of  an  equitable  claim  from  dismissing 
a  suit  for  such  claim,  brought  in  his  name  by  the  assignee.^ 
So  where  suits  had  been  brought  before  a  magistrate  against 
the  drawers  of  prizes  in  a  lottery,  for  the  purpose  of  a  for- 
feiture  to  the  State  under  the  statute,  held,  the  district  courts 
might  enjoin  the  owner  of  the  lottery  from  disposing  of  such 
prizes  until  the  suits  should  be  decided.^  So,  in  case  of 
necessity,  the  court  will  interfere  to  prevent  the  defendant 
from  affecting  pn^rty  in  litigation  by  contracts,  conveyances, 
or  other  acts ;  or  order  security  therefor.*  (()  Thus  A  sued 
B  and  C,  in  trespass,  for  malicious  injury  to  lus  property.  He 
then  filed  a  bill  in  equity,  alleging  the  &cts  of  the  trespass, 
and  that  B  and  C  were  engaged  in  it,  and  that  they  were  dis- 
posing o  their  property  to  avoid  its  being  taken  to  satisfy  his 
judgment.  He  also  prayed  for  a  discovery.  Held,  the 
ancillary  jurisdiction  of  a  court  of  equity  was  properly  in- 
voked, though  the  defendants  need  not  answer  anything 
tending  to  criminate  them.^  And  an  injunction  pendente 
Ute  prevents  incuinbranees  as  well  as  alienation.^  But  it  is 
sometimes  held,  that  the  court  has  no  jurisdiction  to  restrain 
the  defendant  in  a  suit  at  law  from  alienating  his  property,  for 
the  purpose  of  defeating  the  impending  judgment.^  (c)  Nor  to 
compel  parties  to  hold  goods,  pending  a  trial  at  law,  to  satisfy 

1  DeaTer  0.  EUer,  7  Ired.  £q.  34.  «  Cottrell   v.  Moodf,  12   B.   Mon^ 

3  People  9.  Kent,  6  Cal.  89.  600. 

'  Shrewsbnrjr,  &€.  v.  Same,  4  Eng.  '  Vanyant  v.  Yanyant,  28  HI.  536. 

L.  &  Eq.  171 ;  8  Bich.  849 ;  Miller  v.  *  Moran  v.  Dawos,  Hopk.  865. 
Washburn,  3  Ii«cL  Ch.  161. 

(a)  In  Texas,  writs  of  injunction,  umciHanf  to  a  snit  pending,  are  returnable 
onlj  to  the  ooun^  where  such  suit  is  pending.    Allen  o.  Menard,  5  Tex.  S78. 

(6)  A  special  injunction,  ordering  security  for  the  forthcoming  of  property  in  lit- 
igation, is  within  the  powers  of  the  Court  of  Equity,  and  in  South  Carolina  may 
be  granted  by  a  master  or  oommissioner,  under  the  8th  section  of  the  act  of 
1840.    Aldrich  p.  Srklsnd,  8  Bich.  349. 

(c)  Nor  will  an  injunction  be  granted  to  protect  property  during  litigation,  if 
the  complaint  shows  that  the  party  has  no  title  or  interest  in  the  property,  and 
no  cUum  to  the  ultimate  relief  sought  by  such  litigation.  State  o.  M'Glynn, 
20  Cal.  233.  Thus,  where  an  information  and  subsequent  complaint  were 
filed  in  the  (California)  district  court  to  set  aside  a  probate  decree  in  fivror 
of  a  will ;  held,  as  the  court  had  no  jurisdiction  for  this  purpose,  it  could  not 
grant  an  ii^unction  to  protect  the  property  during  the  litigation.    lb. 
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a  possible  judgment.^  So  it  is  doubted,  whether  equity  will 
by  injunction  restrain  the  defendant,  in  an  action  of  trover, 
from  disposing  of  the  property,  pending  the  suit.2 

§  17.  An  injunction  will  not  be  granted  in  aid  of  an  illegal 
proceeding  at  law.^  Nor  to  protect  a  legal  right  which  may 
be  tried  at  law,  unless  under  special  circumstances.^ 

• 

§  18.  An  injunction  upon  a  bill  of  discovery  in  aid  of  an 
action  at  law  may  be  dissolved,  though  the  complainant  has 
excepted  to  the  answer  for  impertinence  merely,  where  the 
bill  has  been  fully  answered.* 

§  19.  In  reference  to  the  parties  in  cases  of  this  nature  ;  it 
is  held  that  the  ffovemment  cannot  be  sued,  except  by  its  own 
consent,  given  by  statute ;  and,  consequently,  an  injunction 
to  stay  proceedings  at  law  cannot  be  allowed  against  the 
United  States.' 

§  20.  The  State  of  Connecticut  having  commenced  several 
ejectments,  the  State  of  New  York  brought  a  bill,  alleging 
title  to  the  soil  and  jurisdiction  of  the  land  in  dispute,  and 
prayed  a  discovery,  relief,  and  an  injunction.  Held,  as  New 
York  was  not  a  party  to  the  suits  below,  nor  interested  in 
those  decisions,  an  injunction  should  not  be  granted.  And 
as  the  State  of  Connecticut  did  not  appear,  and  a  subpoena 
had  not  been  served  sixty  days  before  the  return  day,  as  re- 
quired in  suits  in  equity,  the  complainant  should  not  be  at 
liberty  to  proceed  ex  parte  on  the  first  day  of  the  ensuing 
term,  if  the  State  did  not  appear,  but  an  alias  subpoena  should 
be  awarded.^ 

§  21.  Separate  purchasers  of  different  parcels  of  the  same 
lot  of  land  cannot  join  in  a  bill  against  the  former  owner,  to 

1  Phelps  V.  Foster,  18  111.  809.  *  Jewett  v.  Belden,  11  Paige,  618. 

>  Robertson  v.  Binglej,  1  McC.  Ch.        «  Hill  v.  The  United  States,  9  How. 
833.  386. 

*  Haight   V,  Bergh,  2    Green,  Ch.        ?  2^ew  York  r.  Connecticut,  4  Dal. 
886.  3. 

*  Wooden  v.  Wooden,  2  Green,  Ch. 
429. 
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enjoin  the  prosecution  of  separate  ejectment  suits  commenced 
bj  him  against  them.^ 

§  22.  Where  a  creditor  held  several  securities  for  a  debt, 
the  court  refused  to  enjoin  him  from  proceeding  to  enforce 
one  of  them,  in  order  that  the  debtors  might  have  opportunity 
to  settle  among  themselves  a  question  of  priority  as  to  their 
liabQides.* 

§  28.  Where  a  creditor,  on  receiving  a  judgment  bond, 
agreed  to  coUect  the  debt  secured  by  it,  ratably,  against  the 
obligors  and  others,  he  was  enjoined  from  proceeding  to  collect 
the  debt  of  the  obligors  in  the  bond  only.^ 

§  24.  With  regard  to  the  terma  on  which  a  suit  at  law  will 
be  enjoined  ;  it  is  the  prevailing,  rule,  that  where  a  defendant 
at  law,  before  judgment,  files  his  bill  for  relief  on  equitable 
grounds,  and  for  an  injunction,  the  injunction  should  be 
granted  only  on  condition  that  he  confess  or  agree  to  confess 
judgment,  though  he  may  have  grounds  of  defence  at  law 
distinct  Gcom  his  equitable  defence.^  In  such  case,  where  the 
injunction  is  dissolved  because  the  complainant  reAised  to  con- 
fess judgment,  and  there  is  an  appeal,  the  appellate  court  will 
not  examine  the  merits  of  the  case,  though  at  the  time  the 
order  was  made  the  cause  stood  for  hearing.^  So  on  a  bill 
filed  by  a  defendant  at  law,  on  the  ground  that  the  subject  is 
a  trust,  and  proper  for  equitable  cognizance,  an  injunction 
ought  not  to  be  granted,  staying  the  trial  at  law,  but  only 
execution  on  the  judgment  which  may  be  recovered.^  So 
where  a  defendant  at  law  transfers  the  case  to  a  court  of 
equity,  upon  an  allegation  that  his  defence  is  equitable,  the 
plaintiff  at  law  should  be  allowed  to  proceed  to  judgment, 
that  there  may  be  no  delay  of  execution,  if  the  defendant 
does  not  succeed  in  his  defence  J  So  it  is  held,  that  a  party 
applying  for  an  injunction,  to  stay  proceedings  at  law  upon  a 

1  Wood  V.  Perry,  1  Barb.  114.  Ired.   Ch.   178.     Contra,  Lawreoce  v, 

*  Goodwin  v.  State  Bank,  4  Desau.  Bowman,  1  McAll.  C.  C.  (Cal.)  419. 
3S9.  ^  1  Leigh,  96. 

*  Briggs  V.  Low,  4  John.  22.  *  Justice  v.  Soott,  4  Ired.  Eq.  108. 

*  Warwick  v.  Norwall,  1  Leigh,  96 ;  ?  Anderson  v.  Walton,  1  Freem.  Ch. 
Matthews  v.  Douglass,  Cooke,  136 ;  8  847. 
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monej  bond,  must  be  bound,  by  order,  to  bring  no  writ  of 
eiTor.^  Upon  this  ground,  in  New  York,  a  bill  for  an  in- 
junction to  stay  a  suit  at  law  must  state  whether  issue  has 
been  joined*;  for,  if  it  has,  a  provision  must  be  inserted  in 
the  injunction,  allowing  the  suit  to  proceed  to  judgment ;  and 
if  not,  the  master  has  no  authority  to  issue  an  injunction,  with- 
out the  security  required  by  statute.'  So  the  complainant 
must  show  in  his  bill  the  state  of  the  pleadings,  and  the  court 
in  which  the  suit  is  pending,  in  order  to  enable  the  officer,  to 
whom  the  application  is  made  for  the  injuncticm,  to  judge  of 
the  propriety  of  its  allowance,  and  to  prescribe  the  terms.' 

§  25.  The  terms  of  granting  an  injunction  in  this  class  of 
cases  often  depend  upon  the  statutory  law.  •  Thus  it  is  held, 
that  the  statute  of  Michigan  (R.  S.  874,  §  91)  is  peremptory, 
that  no  injunction  shall  be  granted  to  restrain  proceedings  at 
law,  when  a  cause  is  at  issue,  without  filing  a  bond  in  such  sum 
as  the  officer  allowing  the  injunction  shall  prescribe.^  So,  in 
Indiana,  upon  a  bill  for  discovery  in  aid  of  a  defence  to  an 
action  at  law,  also  praying  a  stay  of  proceedings  till  such  dis- 
covery ;  held,  the  latter  prayer  should  not  be  granted,  without 
a  statutory  bond.^ 

§  26.  Injunction  is  often  connected  with  dUeavery^  another 
important  and  leading  head  of  equity  jurisdiction.  In  New 
York,  an  injunction  master  cannot  stay  proceedings  in  a  suit, 
in  which  issue  has  not  been  joined,  except  in  case  of  a  mere 
bill  of  discovery  in  aid  of  the  defence,  or  where  the  only  relief 
prayed  is  merely  in  aid  of  the  defence.^  The  master,  if  no 
issue  has  been  joined,  should  direct  a  provision  in  the  injunc- 
tion, permitting  the  party  to  proceed  to  judgment,  unless  the 
bill  was  for  a  discovery  merely.^  In  the  same  State  it  is  held, 
that,,  upon  a  bill  of  discovery  in  aid  of  a  suit  at  law,  an 
ex  parte  injunction  to  prevent  the  defendant  from  proceed- 
ing to  trial  should  not  be  granted,  where  no  fact  is  positively 
sworn  to  as  being  within  the  knowledge  of  the  defendant, 

1 8  Ired.  Ch.  178.  •  lb. 

*  Teller  v.  Van  Deusen,  3  Paige,  33.  *  Lemon  v.  Morehead,  8  Blackf.  561. 

*  Carroll  v.  Farmers,  &c.,  Huring.  *  Melick  v.  Drake,  6  Paige,  470. 
Ch.  197.  7  Jenkins  v.  Wilde,  2  Paige,  394. 
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which,  if  proved,  would  defeat  the  defence,  and  enable  the 
plaintiff  to  recover.^ 

§  27.  Where  the  defendant,  in  an  action  of  trover,  filed  a 
bill  for  a  diacovery  and  an  injonction,  but  failed  to  obtain  a  dis- 
covery, the  court  refused  to  grant  the  injunction,  and  dismissed 
the  bill.^  So,  where  a  bill  is  filed  to  restrain  a  suit  at  law,  on 
the  ground  that  the  complainant  has  a  legal  defence,  but  that 
it  cannot  be  established  without  the  evidence  of  the  defendants 
to  the  bill ;  this  is  a  bill  of  discovery  merely,  and,  on  the  com- 
ing in  of  the  answer,  denying  the  equity  of  the  bill,  it  should 
be  dismissed  on  dissolving  the  injunction.' 

• 

§  28.  When  an  action  at  law  is  brought  on  a  penal  bond, 
conditioned  for  the  payment  of  money  on  performance  of  a 
condition  precedent,  and  the  defendant  files  a  bill  to  obtain  a 
discovery  as  to  the  execution  of  the  trust  which  constituted 
the  condition ;  if  the  answer  of  the  obligee  discloses  that  the 
trust  has  not  been  folly  executed,  the  court  may  enjoin  the 
action  at  law,  without  compelling  the  obligor  to  account  for 
the  benefit  received  from  the  partial  performance.^ 

§  29.  A  very  important  point  of  inquiry,  in  reference  to 
the  injunction  of  suits  at  law,  arises  from  the  conflicting  author- 
ity of  the  State  or  the  tribunal,  with  which  the  Court  of  Equity, 
whose  aid  is  invoked,  is  called  upon  to  interfere.  Upon  this 
subject,  in  a  late  English  case,  it  is  said,  **  Even  though  no 
decree  has  been  obtained  in  this  country,  yet  if  a  suit  insti- 
tuted abroad  appears  ill  calculated  to  answer  the  ends  of  jus- 
tice, the  Court  of  Chancery  has  restrained  the  foreign  action, 
imposing,  however,  terms  which  it  has  considered  reasonable 
for  protecting  the  party  who  was  suing  abroad."  *^  "  Where, 
pending  a  litigation  here,  in  which  complete  relief  may  be  had, 
a  party  to  the  suit  institutes  proceedings  abroad,  the  Court  of 
Chancery  in  general  considers  that  act  as  a  vexatious  harassing 

^  Bm^ess   v.    Smith,  2   Barb.  Ch.  *  Rives  v.  Tonlmin,  25  Ala.  452. 

276.  *  Per  Lord  Cranworth,  The  Carron, 

s  Brown  V.  Dickimon,  10  Bich.  Eq.  &c.  v.  Maclaren,  35  Eng.  Law  &  Eq. 

408.      ~  50 ;  Cotesworth  v.  Stevens,  4  Hare  (80 

*  Steele  v.  Lowrj,  6  Ala.  124.  Eng.  Cha.),  1S5. 
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of  the  opposite  party,  and  restrains  the  foreign  proceedings.''  ^ 
So  the  court  in  Massachasetts,  in  a  very  recent  case,  remarks 
as  follows :  "  The  authority  of  this  court,  as  a  court  of  chan- 
cery, upon  a  proper  case  being  made,  to  restrain  persons  with- 
in its  jurisdiction  from  prosecuting  suits  either  in  the  courts 
of  this  State  and  of  other  States,  or  foreign  countries,  is  clear 
and  indisputable.  In  the  exercise  of  this  power,  courts  of 
equity  proceed,  not  upon  any  claim  of  right  to  interfere  with 
or  control  the  course  of  proceedings  in  other  tribunals ;  but 
tlie  jurisdiction  is  founded  on  the  clear  authority  vested  in 
courts  of  equity  over  persons  within  the  limits  of  their  juris- 
diction and  amenable  to  process,  to  restrain  them  fix)m  doing 
acts  which  wiU  work  wrong  and  injury  to  others.  As  the  de- 
cree of  the  court  in  such  cases  is  pointed  solely  at  the  party, 
and  does  not  extend  to  the  tribuni^  where  the  suit  or  proceed- 
ing is  pending,  it  is  wholly  immaterial  that  the  party  is  prose- 
cuting his  action  in  the  courts  of  a  foreign  State  or  coun- 
try."» (a) 

§  30.  In  the  case  with  reference  to  which  these  remarks 
were  made,  a  citizen  of  Massachusetts  attached  in  Pennsyl- 
vania personal  property  of  an  insolvent  debtor  residing  in 
Massachusetts.  Held,  the  assignees  of  such  debtor,  under  the 
insolvent  laws  of  Massachusetts,  might  maintain  a  bill  for  an 

1  Per  Lord  Cranworth^  The  Carron,        *  Per  Bigelow,  C.  J.,  Dehon  v.  Fos- 
&c.  V.  Madaren,  35  £ng.  Law  &  £q.    ter,  4  Allen,  550. 
49. 

(a)  So  it  is  said  by  the  court  in  New  Hampshire :  "  It  would  he  a  great  defect 
in  the  administration  of  the  law^  if  the  mere  fact,  that  the  property  was  out  of 
the  State,  conld  deprive  the  court  of  the  power  to  act.  As  much  ii^jastioo  maj 
be  perpetrated  in  a  given  case,  against  the  citizens  of  this  State,  by  going  oat  of 
the  jurisdiction  and  committing  a  wrong,  as  by  staying  here  and  d<Mng  it.  Aa 
the  Legislature  has  conferred  upon  the  court  the  power  to  issue  injunctaons  when* 
ever  it  is  necessary  to  prevent  injustice,  it  is  the  duty  of  the  court  to  exerdse 
that  power  upon  the  presentation  of  a  proper  case,  and  when  it  can  be  done  oon* 
sistently  with  the  acknowledged  practice  in  courts  of  equi^.  As  the  principle 
which  is  sought  to  be  applied  here,  has  been  recognised  lor  nearly  two  hundred 
years,  we  have  no  hesitation  in  holding  that  the  court  has  jurisdiction.''  Per 
Gilchrist,  C.  J.,  Great  Falls,  &c  v.  Worster,  3  Post.  470.  See  Penn  v.  Balti- 
more, 1  Ves.  444 ;  Arglasse  v.  Muschamp,  1  Vem.  75 ;  Toller  v.  Carteret,  2 
Vem.  494 ;  Cranstown  v.  Johnson,  3  Ves.  170 ;  Portarlington  v.  Soulby,  3  Bf. 
&  K.  104;  Massie  v.  Watts,  6  Cranch,  148;  Mitchell  v.  Bunch,  2  Paige,  606; 
Mead  v.  Merritt,  lb.,  404 ;  Hawley  v.  James,  7  Paige,  213. 
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injuiiction,  thougli  the  suit  was  commenced  before  the  institu- 
tion of  insolvency  proceedings,  more  especially  if  done  with 
notice  that  they  were  about  to  be  instituted,  and  in  order  to 
obtain  a  preference.^  (a) 

§  81.  Some  of  the  leading  cases,  which  fully  justify  these 
views,  are  as  follows :  — 

§  82.  In  Portarlington  v.  Soulby,'  Lord  Brougham  re- 
strained  the  indorsee  of  a  bill  from  suing  the  plaintiff  in  the 
Irish  courts  on  such  bill,  upon  certain  equitable  grounds  which 
would  have  warranted  a  similar  injunction  against  any  action 
in  the  English  courts.  So  where  a  decree  had  been  obtained 
for  the  execution  of  the  trusts  of  a  deed  for  the  benefit  of 
creditors,  and  a  receiver  of  real  estates  in  England  and  Ireland 
appointed,  and  some  of  the  trustees  af)»rwards  filed  a  bill  in  Ire- 
land for  executing  the  toists ;  Lord  Eldon  restrained  them  fi*om 
prosecuting  that  suit,  on  the  ground  that  it  sought  the  same 
relief  as  might  be  had  under  the  decree  obtained  in  England. 
But  his  lordship  said  that  he  would  not  prevent  them  from 
filing  a  bill  in  Ireland  for  the  mere  .purpose  of  calling  on  the 
receiver  there  to  account  for  his  receipts  and  payments,  with- 
out making  it  a  general  suit  for  administering  the  trusts  of  the 
deed.'  So,  after  a  decree  in  England  for  an  account  on  a  bill 
to  redeem  a  West  India  mortgage.  Sir  John  Leach  would  not 
suffer  the  mortgagee  to  prosecute  a  suit  in  Jamaica  for  fore- 
closing the  same  mortgage,  on  the  ground  that  full  relief 
might  be  obtained  under  the  decree  in  England.^  So  where 
a  bill  was  filed  by  the  obligor  in  a  bond,  against  the  obligee 
and  a  person  claiming  under  him  by  assignment,  to  have  the 
bond  delivered  up  and  cancelled ;  the  court  would  not  permit 
the  assignee,  who  was  a  Scotchman  and  had  real  estates  in 

1  DelKm  V.  Foster,  4  Allen,  545 ;  7  "  Harrison  v,  Gumej,  2  Jac.  &  W. 
lb.  S7.  563. 

*  3  My.  &  K.  104.  *  Beckford  v.  Kemble,  1  Sim.  &  St.  7. 

(a)  It  was  intiinated  that  the  decision  might  be  different  if  it  appeared  that 
there  were  foreign  creditors,  who  would  by  the  injunction  of  the  suit  acquire  a 
preference.  With  regard  to  eo$tt,  it  was  ordered  that  the  defendant  should  be 
indemnified  for  the  costs  of  his  action,  up  to  notice  of  the  bill  in  equity ;  and  the 
plaindfi*  have  his  costs  in  equity  after  the  filing  of  the  bill.  Dehon  v.  Foster,  7 
Allen,  57. 
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Scotland,  to  prosecute  an  action  on  the  bond,  which  action  he 
had  raised  in  the  Court  of  Sessions,  even  though  the  Scotch 
proceedings  had  been  commenced  two  months  before  the  bill 
to  restrain  them  was  filed.  The  bond  was  alleged  to  have 
been  given  in  England  for  a  gaming  debt,  as  was  known  to  the 
assignee,  and  the  question  to  be  decided  in  any  form  was, 
whether  by  the  law  of  England  the  assignee  was  entitled  to 
recover.  Sir  John  Leach  thought,  first,  that  this  question  could 
be  better  decided  in  England,  where  the  courts  judicially  know 
the  law,  than  in  Scotland,  where  the  courts  could  only  know 
the  law  as  a  matter  of  fistct,  to  be  communicated  as  evidence ; 
and,  secondly,  that  the  remedy  in  England,  if  the  obligor 
should  make  out  his  title  to  relief,  would  be  more  complete 
than  could  be  had  in  Scotland.  He  therefore  restrained  the 
defendant,  the  assignee,  irom  going  on  with  the  Scotch  action, 
putting  the  plaintiff  on  terms  as  to  giving  a  judgment  for  secu- 
rity to  the  holder  of  the  bond.^ 

§  33.  In  another  recent  case,  a  distributee  in  Mississippi 
procured  the  administrator's  accounts  to  be  settled  in  the  Pro* 
bate  Court  in  that  State,  and  a  large  balance  was  found  due 
thereon.  He  then  sued  the  surety  on  the  bond,  and  persuaded 
him  to  make  no  defence,  by  telling  him  that  he  should  not  be 
molested,  but  that  the  judgment  was  wanted  only  to  bring  the 
administrator  to  a  settlement  The  surety  gave  his  note  for 
the  judgment,  and,  not  procuring  a  settlement  with  his  prin* 
cipals,  obtained  an  injunction  in  Tennessee  to  stay  suit  on  the 
note,  notwithstanding  which,  the  payee  sned  the  note  in  the 
Circuit  Court  Pending  that  suit,  the  probate  decree  in  Mis- 
sissippi was  reversed,  on  appeal,  and  a  very  small  balance  de- 
creed to  be  due.  Thereupon  the  maker  applied  for  an  injunc* 
tion  in  the  Circuit  Court  in  that  State  to  stay  the  suit  on  the 
note.  Meantime  the  Tennessee  court,  upon  sufficient  evidence* 
had  decreed  that  the  payee  should  cease  his  suit  upon  payment 
of  a  small  balance.  Held,  thereupon,  that  the  injunction 
should  issue  from  the  Circuit  Court  in  Mississippi.' 

§  34.  But  it  will  not  be  the  duty  of  the  court  to  restrain 

1  Bashbj  V.  MondAj,  5  Madd.  297.  *  Cage  v.  Cassidj,  23  How.  U.  S.  109. 
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foreign  proceedings,  if  substantial  justice  is  likely  to  be  pro- 
moted by  allowing  them  to  take  their  coarse.  Thus,  where 
the  fJaintif^  who  was  heir  of  taibie  under  a  Scotch  settlement, 
filed.a  hill  to  have  his  estate  exonerated  from  an  heritable  bond 
by  means  of  the  personal  estate ;  Sir  John  Leach  declined  to 
restrain  proceedings  in  Scotland,  where  the  question  as  to  the 
light  claimed  would  be  more  conveniently  discussed ;  and  or- 
dered the  cause  in  England  to  stand  over,  till  the  result  of  the 
Scotch  proceedings  should  have  been  determined.^  And  in  a 
late  case  in  Vermont  it  is  held,  that  a  suit  in  one  State  will  be 
enjoined  to  parties  in  another,  only  when  the  ends  of  justice, 
and  not  the  mere  convenience  of  parties,  require  it.^  So,  in 
late  cases  in  England,  from  one  of  which  the  remarks  of  the 
court  have  been  already  cited,  the  general  propositions  were 
laid  down,  that,  where  it  would  be  the  duty  of  one  domestic 
court  to  restrain  a  party  fr^m  instituting  proceedings  in  another, 
it  may  also  restrain  proceedings  in  a  foreign  court.  Also,  that, 
where  there  is  a  plain  equity  in  favor  of  an  injunction,  and  the 
representatives  of  the  real  and  personal  property,  who  seek  it, 
are  in  this  country,  the  court  will  grant  it,  and  restrain  pro- 
ceedings in  the  courts  of  a  foreign  country.  In  such  a  case, 
the  court  will  decide  upon  a  consideration  of  all  the  circum- 
stances, and  require  parties  here  to  take  or  omit  such  steps  in 
a  foreign  court  as  the  ends  of  justice  may  require.  The  par- 
ticular provisions  of  the  foreign  law,  applicable  to  a  transac- 
tion, proceedings  as  to  which  in  a  foreign  court  kre  thus 
restrained,  must  not  be  disregarded.  But  still,  under  the  cir- 
cumstances of  llie  case,  an  injunction  was  refused.  The  facts 
of  this  case,  as  successively  reported,  were  as  follows:  A 
company  was  chartered  in  Scotlan4  for  the  manufacture  ci 
iron.  Its  manufactory  and  chief  office  of  management  were 
there ;  it  had  agents  for  the  sale  of  the  goods  in  different  parts 
of  Scotland  and  England ;  and  possessed  real  estate  in  both 
countries.  A,  a  large  shareholder  in  the  company,  and  pos- 
sessed of  real  and  personal  property  in  England  and  Scotland, 
was  the  company's  agent  for  the  sale  of  goods,  and  was  domi- 
cfled  in  London.  When  he  died,  he  made  a  will  in  the  Eng- 
lish form,  and  appointed  as  his  executors  persops  who  were 

1  Elliott  V.  Mj&tD,  6  Madd.  16.  >  Bank,  Ac  r.  Bathnd,  2  Wxns.  470. 
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resident  in  both  countries;  his  heir  was  one  of  these  persons, 
and  was  also  the  person  who  succeeded  him  in  the  London 
agency  for  the  company.  Probate  of  the  will  was  taken  oat 
in  England,  and  snch  of  the  executors  as  thought  fit  to  apply 
to  the  Scotch  court  were  according  to  the  Scotch  law  confirmed 
in  the  execution  of  the  will.  An  administration  suit  was  insti- 
tuted in  the  Court  of  Chancery,  and  the  usual  order  for  a  gen- 
eral account  of  the  debts  and  assets  hiade.  After  the  date  of 
this  order,  the  iron  company  took  proceedings  in  the  Scotch 
courts  against  the  real  and  personal  estate  of  the  testator  in 
Scotland.  Notice  of  an  injunction,  at  the  suit  of  the  execu- 
tors, was  served  on  the  company's  agent  in  London,  and  on 
the  company's  manager  in  Scotland ;  the  company  did  not  ap- 
pear and  the  injunction  was  issued.  The  company  then  moved 
to  dissolve  the  injunction.  No  order  was  made.  Held  (Lord 
St.  Leonards  dissenting),  that  the  injunction  should  not  be 
maintained.  In  another  case,  growing  out  of  the  same  trans- 
actions, a  bill  was  brought  by  the  executors  and  trustees  of  A, 
who  had  large  estates,  both  real  and  personal,  in  England  and 
in  Scotland,  for  the  administration  of  his  estate,  in  which  there 
was  the  ordinary  decree.  Suit  in  Scotland  by  a  Scotch  com- 
pany, whose  agent  in  London  A  had  been,  claiming  a  large 
balance  on  the  accounts  between  them  and  A.  The  Master 
of  the  Rolls,  on  motion  by  the  plainti£&,  restrained  the  Scotch 
company  firom  proceeding  in  this  suit ;  but  on  appeal  to  the 
House  of  Lords  that  order  was  reversed.  Lord  St.  Leonards 
dissenting.  A  second  bill  was  then  filed  in  England  against 
the  Scotch  company,  for  discovery  of  the  dealings  and  trans- 
actions between  the  company  and  the  testator.  There  was 
conflicting  evidence  as  to  whether  it  would  be  more  con- 
venient to  take  the  accounts  in  England  or  in  Scotland. 
Motion  in  both  suits  to  restrain  the  Scotch  company  from  pro* 
ceeding  in  their  suit  refused  with  costs.^  In  this  case,  heard 
in  the  House  of  Lords,  the  whole  subject  of  restraining  foreign 
suits  by  injunction  is  ftdly  gone  into,  and  elaborate  and  learned 
opinions  are  delivered  by  Lords  Cranworth,  Brougham,  and 
St  Leonards. 

1  Madaren  v,  Stanton,  85  Eng.  Law    Canon  v.'  Biadaren,  35  Eog.  Law  & 
&  Eq.  3S4 ;  15  Eng.  Law  &  Bq.  500 ;    Eq.37. 
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§  35.  It  was  held,  that,  where  there  has  been  a  final  decree 
in  a  suit  in  India,  npon  motion  by  the  defendant  in  a  similar 
suit  in  England,  between  the  same  parties  and  for  the  same 
purpose,  the  court  in  England  will  make  an  order  staying  all 
proceedings  in  the  English  suit,  without  prejudice  to  any  pro- 
ceedings which  the  plaintiff  may  be  advised  to  adopt  with 
reference  to  the  decree  and  proceedings  in  India.  That  an 
administrator  de  bonis  non^  &c.,  in  India,  appointed  by  the 
authority  of  the  plaintiff,  administrator  in  England,  is  sub- 
stantially the  same  party  for  this  purpose.  That  such  admin- 
istrator in  India  is  authorized  to  assent  to  a  compromise,  under 
the  authority  of  the  court  in  India,  and  a  decree  adopting  that 
compromise  is  a  final  decree.  And  that,  after  such  decree, 
the  plaintiff  in  England  cannot,  by  supplemental  bill  or  amend- 
ment under  the  new  practice,  continue  the  English  suit,  in 
order  to  obtain  discovery  of  &cts  which  would  enable  him  to 
set  aside  the  decree  in  India.^  But  in  the  same  case  it  was 
subsequently  decided,  that  before  equity  interposes,  upon  an 
interlocutory  application,  to  stay  proceedings  in  a  suit,  by  reason 
of  a  decree  or  judgment  in  a  foreign  country,  it  must  be  satis- 
fied that  the  foreign  decree  or  judgment  does  justice,  and 
covers  the  whole  subject  of  the  suit.' 

§  86.  In  reference  to  the  right  of  one  court  to  restrain  pro- 
ceedings in  another,  and  the  question  of  conflicting  jurisdic- 
tion ;  in  a  late  English  case,  brewing  utensils,  hops,  &c.,  hav- 
ing been  seized  under  execution  from  a  county  court  against 
the  goods  of  A,  were  claimed  by  B.  On  the  5th  of  October, 
the  bailiff  caused  an  interpleader  summons  to  be  issued,  calling 
on  the  parties  to  appear  on  the  18th,  when  the  claim  would 
be  adjudicated  upon.  The  county  court  judge  decided  that 
the  goods  were  the  property  of  B.  The  goods  having  been 
given  up,  B  commenced  an  action  against  the  execution 
creditor  for  damages,  for  wrongfully  depriving  him  of  the 
possession  of  the  goods,  by  means  whereof  he  was  prevented 
from  carrying  on  his  trade  as  a  brewer,  alleging  special  dam- 
age.    The  court  refused  to  interfere  to  stay  the  proceedings 

1  Often  V.  LqMge,  17  Eng.  Law  &       >  Ib.»  21  Eng.  Law  &  Eq.  640. 
Eq.  57. 
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at  the  instance  of  the  defendant.  It  seems  that,  if  the  pro- 
ceedings on  the  interpleader  summons  constituted  a  defence  to 
the  action,  it  should  have  been  pleaded*^ 

§  37.  In  England,  a  court  of  common  law  cannot  grant  an 
injunction  in  an  action  of  ejectment,  under  §  82  of  the  common 
law  procedure  act,  1864, 17  and  18  Vict.  c.  125.* 

§  38.  A  court  of  equity  will  not  enjoin  a  suitor  in  lliat 
court  from  moving  for  relief  in  the  same  court.^  And  the 
court  will  not  enjoin  its  own  proceedings,  though  it  may  sus- 
pend its  own  order.* 

§  39.  Where  executors  applied  for  leave  to  amend  a  bill 
filed  by  their  testators,  and  for  an  injunction  against  suits 
begun  in  the  United  States  Circuit  Court,  or  to  reinstate  an 
injunction  against  suits  in  a  State  court,  which  had  been  dis- 
solved ;  held,  the  bill  could  be  amended  by  adding  new  matter, 
without  excuse  for  its  being  originally  omitted,  and  notwith- 
standing the  denial  of  the  matter  proposed  to  be  added  by 
affidavits.  The  injunction  against  the  suits  in  the  Circuit 
Court  was  denied,  and  the  petitioners  left,  to  apply  there  for  a 
stay  of  proceedings,  until  the  matter  of  equitable  relief  was 
finally  heard  in  the  State  court.  The  other  injunction  was 
refused  by  the  vice-chancellor,  as  the  case  had  been  ap- 
pealed, and  the  chancellor  had  control  of  the  appellate  pro- 
ceedings.* 

§  40.  Where  the  defendant  in  an  ejectment  suit,  brought  on 
the  law  side  of  the  Circuit  Court  of  the  United  States,  by 
one  claiming  under  a  patent  of  the  United  States,  filed  a  bill 
on  the  equity  side  of  the  court,  for  an  injunction  upon  the 
plaintiff  in  ejectment,  alleging  that  the  patent  was  fraudulently 
obtained,  and  on  the  hearing  no  fraud  was  proved ;  held,  the 

1  Jones  V.  WiUioms^  4  Hurl.  &  Nor.  *  Medlock  v.  Cogbiini,  1  BIdi.  Cb. 

706.  477. 

«  Baylis  v,  Legros,  40  Eng.  Law  &  »  Coster  v.  Qriswold,  4  Edw.  Ol 

Ea.  272.  864. 

"McReynolds  v.  Harshaivr,  2  Lred. 
Ch.  195. 
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bill  must  be  dismissed,  and  the  merits  of  the  case  left  to  be 
settled  in  the  trial  at  law.^  (a) 

§  41.  Equity  often  interferes  with  suits  at  law  by  injunction, 
for  the  purpose  of  preventing  or  stopping  tiseiess  or  vescatiam 
UtigaJbion?  Thus  in  a  recent  case  it  was  held,  that,  where  land 
has  been  laid  out  in  town  lots,  or  otherwise  divided  among 
many  occupants,  who  are  threatened  with  numerous  suits,  a  bill 
in  equity  lies  to  quiet  the  title,  and  enjoin  a  suit  at  law  for  a 
particular  fractional  part,  although  the  complainants  have  a 
legal  title,  and  therefore  an  adequate  remedy  at  law  in  each 
particular  case.  The  object  of  such  bill  is  to  relieve  the  title 
from  the  embarrassment  of  the  adverse  claims,  and  also  to 
restrain  a  multiplicity  of  suits.'  So  on  a  bill  for  mjunction 
against  a  fifth  ejectment,  threatened  by  the  defendant  after 
two  dismissals  and  two  judgments  for  the  complainant,  one  of 
which  was  affirmed  in  the  appellate  court,  the  bill  should  be 
sustained,  and  an  answer  directed,  according  to  the  rules  of 
equity.^  And  injunction  is  a  suitable  process,  to  prevent  a 
party  who  has  commenced  proceedings  in  one  court  from  pro- 
ceeding in  the  same  matter  in  another ;  more  especially  where 
the  former  court  has  made  a  decision  against  him.^    So  a 

1  Gaines  o.  Nicholson,  9  How.  356.  ^  Dedman  v.  Chiles,  3  Monr.  426. 

*  Woodruff  V.  Fisher,  17  Barb.  224.  ^  Conover  v.  Mayor,  &c.,  25  Barb. 

*  Crews  V.  Bnrcham,  1  Black,  352.  513. 
See  Woodruff  o.  Fisher,  17  Barb.  224. 

(a)  The  practice,  in  reference  to  the  particular  conrt  with  whose  proceedings 
equity  will  interfere  by  injunction,  depends  in  this  country,  to  some  extent, 
upon  local  usage.  It  is  held  that  the  Court  of  Chancery  of  New  York  will  not 
grant  an  injunction  to  stay  the  proceedings  in  a  suit  commenced  in  a  court  of 
competent  jurisdiction  in  another  State,  except  in  a  rery  special  case.  Buigess 
9.  Smith,  2  Barb.  Ch.  276.  And  by  a  later  case  the  rule  seems  to  be  established 
without  any  exception.  Williams  v.  Ayrault,  81  Barb.  364.  The  conrt  will 
not  grant  an  injunction  to  stay  proceedings  in  a  court  baring  the  same  power  to 
grant  relief.  Grant  v.  Quick,  5  Sandf.  612.  In  Tennessee,  suits  in  courts  of 
law,  on  notes  executed  for  the  purchase-money  of  estates  sold  at  a  chanoeiy 
sale,  are  improper,  and  may  be  enjoined,  but  not  in  any  other  court  than  that  in 
whidi  the  original  chancery  suit  is  pending.  Deaderick  v.  Smith,  6  Humph. 
13S.  The  Supreme  Court  cannot  issue  an  injunction  to  restrain  proceedings  in 
a  eanse  in  the  Circuit  Court  Barry  v.  Green,  5  Hey.  67.  Where  A  and  B 
both  daim  a  ftmd  in  the  hands  of  C,  as  stake-holder,  and  A  files  a  bill  in  equity 
against  C  without  making  B  a  party ;  B  may  by  interpleader  bill  restrain  sudi 
fonner  mit.  Prudential,  &c  v.  Thomas,  Law  Rep.  (Eng.)  Eq.,  January,  I86S, 
p.  74. 

IS 
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court  of  chancery  may  compel  a  party,  who  is  prosecuting  two 
suits  for  the  same  thing,  to  abandon  one  or  the  other,  and  se- 
lect in  which  tribunal  he  will  continue  to  prosecute.  But  this 
rule  only  applies,  where  a  recovery  in  one  would  be  a  bar  to 
a  judgment  or  decree  in  the  olher.^  So  equity  wiU  enjoin 
suits  which  are  in  substance  if  not  literally  violations  of  a 
former  order.  Thus  a  perpetual  injunction  was  granted,  re- 
straining the  defendant  from  interfering  with  the  navigadan 
of  the  plaindffi'  canal.  He  afterwards  brought  fifteen  actions 
against  the  plainti£b  for  the  passage  of  that  number  of  baiges 
over  the  land  claimed  by  him.  Held,  a  violation  of  the  spirit 
of  the  former  decree,  and  the  actions  were  enjoined.^  And  a 
bill  in  equity,  to  enjoin  several  lawsuits,  will  be  retained,  to 
setde  the  whole  controversy,  especially  where  the  legal  rights 
of  the  parties  have  already  been  settled  by  a  decree  in  the 
suit.^ 

§  42.  But  where  the  groxmd,  on  which  a  party  seeks  relief 
in  the  court  against  the  operation  of  a  city  ordinance,  would 
be  equally  valid  as  a  defence  to  a  suit  at  law  for  a  breach  of 
such  ordinance,  the  court  will  not  grant  an  injunction  to  pre- 
vent a  multiplicity  of  suits  for  such  breaches,  until  the  inva- 
lidity of  the  ordinance  has  been  settied  in  a  suit  at  law.^  So 
a  bill  to  enjoin  proceedings  in  some,  out  of  a  large  number  of 
actions  of  ejectment,  and  to  permit  the  plaintifi  at  law  to  pro- 
ceed in  as  many  as  might  be  deemed  necessary  to  try  the  title 
to  the  lands  in  question,  the  parties,  tide,  and  testimony  being 
the  same  in  each  suit,  was  dismissed,  on  the  grounds  that  the 
relief  sought,  if  proper  at  all,  could  be  afforded  as  well  at  law 
as  in  equity,  and  that  the  application  was  premature,  before 
several  verdicts  had  been  rendered.^  So  where  A,  pending  a 
suit  at  law  in  the  Supreme  Court  against  B,  fer  obstruction  of 
a  watercourse,  commenced  a  new  suit  before  a  justice  of  the 
peace,  every  week,  for  the  continuance  of  the  obstruction ;  it 
was  held  that  B,  not  having  established  his  titie  at  law,  was 
not  entitied,  on  a  bill  of  peace,  to  an  injunction  upon  A  to 

^  LaraiiMmi  v,  Carqnette,  24  ^88.  *  DweUe  v.  Roath,  S9  G«o.  733. 

151.  «We8t   V.  Mayor,  &c»  10   F^Qga^ 

*  The  Grand,  &c.  v.  Dimes,  17  Sim.  539. 

38.  *  Peten  r.  ProT08t»  1  Paine,  64. 
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prevent  litigation.^  So,  in  a  case  of  two  creditor's  bills,  the 
first  alleged  that  the  defendant  —  the  widow  and  personal 
representative  of  the  debtor — had  carried  on  his  trade,  and 
prayed  for  an  acconnt  of  the  profits.  The  second  prayed  only 
for  the  common  relief,  and  a  decree  was  rendered  in  the 
second.  Held,  the  first  suit  had  an  advantage  over  the 
second,  and  should  not  be  enjoined.^  And,  in  general,  in 
order  to  entitle  a  party  to  maintain  a  bill  of  peace  to  restrain 
ejectment  on  the  ground  of  preventing  vexatious  litigation ;  it 
must  appear  that  the  title  has  been  fully  and  satis&ctorily 
established  at  law ;  it  is  not  enough  that  suits  have  been 
instituted  and  abandoned  before  trial.^ 

§  43.  The  interference  of  the  court  in  this  mode  may  some- 
times be  affected  by  the  question  of  amfmiA.  A  writ  for  more 
than  is  due  will  be  enjoined.^  But  llie  court  refused  to  stay 
by  injunction  an  action  to  recover  certain  instalments  due  for 
work,  in  order  that  the  amount  might  be  ascertained  by  a 
reference,  or  issue  of  quamJivmi  damnificatui ;  the  amount  of 
the  instalments  sued  for  appearing,  by  the  answer,  not  to  ex- 
ceed an  adequate  compensation  for  the  materials  found  and 
work  done.^ 

§  43  a.  On  a  bill  by  one  in  possession  of  land,  for  the  specific 
performance  of  an  alleged  agreement  by  the  defendant  to  pm> 
chase  the  land  at  sheriff's  sale,  on  execution  against  the  com- 
plainant, and  take  a  mortgage  for  the  amount  advanced  by 
him  to  pay  incumbrances ;  an  injunction  to  stay  proceedings 
to  recover  possession  fix)m  the  complainant  will  not  be  retained 
until  the  hearing,  if  the  amount  due  is  large  in  proportion  to 
the  value  of  the  land,  and  the  responsibility  of  the  complain- 
ant is  comparatively  limited.^ 

§  43  b.  The  question  of  9droff  or  discount  often  arises  in 
this  class  of  cases.  Thus  an  action  on  a  forthcoming  bond 
was  enjoined  at  the  instance  of  the  surety  therein,  on   the 

^  Eldridge  v.  Hill,  2  John.  Ch.  281.  *  Harper  v.  Teny,  16  La.  An.  216. 

'  Underwood  v.  Jee,  17  Sim.  119.  *  Skinner  v.  Dayton,  2  John.  Ch. 

*  Patterson  p.  McCamant,  28  Mis.  ^26.. 
210.  *  Clark  v.  Wood,  2  Halst  Ch.  458. 
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ground  that  he  had  a  debt  of  larger  amonnt  agiunst  the 
plaintiff,  and  that  the  latter  was  insolvent^  So  where  cove- 
nants,  in  form  independent,*  are  in  fiict  part  of  the  same 
transaction,  and  mutual,  equity  will  restrain  the  collection  of 
one,  upon  the  failure  of  the  other.'  So  the  insolvency  of  the 
vendor  of  a  diseased  slave  is  sufficient  ground  to  enjoin  the 
payment  of  a  note  of  a  third  party,  assigned  by  the  vendee  to 
the  vendor,  the  note  being  at  the  time  unpaid.^  But  where  a 
lessee,  entitled  to  away-going  crops,  was  evicted  by  a  prior 
mortgagee,  during  the  term,  and  while  the  crops  remained 
upon  the  land ;  the  court  revised  to  stay  a  suit  for  the  rent,  to 
enable  the  lessee  to  offset  the  damages  for  the  loss  of  his  crop, 
the  allegations  in  the  bill,  that  the  plaintiff  was  out  of  the 
jurisdiction,  and  insolvent,  being  fully  denied  in  the  answer.^ 
So  an  action  of  trespass  will  not  be  enjoined,  upon  the  ground 
that  the  plaintiff  is,  and  was  at  the  time  of  the  alleged  tres- 
pass, indebted  to  the  defendant,  and  is  insolvent.^ 

§  44.  The  following  remarks  of  Lord  Loughborough,  though 
immediately  applicable  to  the  equitable  remedy  o(  interpleader^ 
have  a  bearing  upon  the  subject  of  injunction :  **  A  party 
claiming  no  right  in  the  subject,  is  doubly  vexed  by  having  two 
legal  processes  in  the  names  of  different  persons  going  on 
against  him  at  the  same  time.  He  comes  upon  the  most  ob- 
vious equity  to  insist,  that  those  persons  claiming  that  to  which 
he  makes  no  claim,  should  settle  that  contest  among  them- 
selves, and  not  with  him.  It  may  be  said  in  all  cases  of  inter- 
pleader—  ^  stand  the  action.'  If  A  proceeds  first,  and  you 
have  a  good  defence  against  him,  that  puts  an  end  to  his  claim ; 
if  not,  that  is  a  defence  against  the  claim  of  B.  That  is  pre- 
cisely the  situation  in  which  the  plaintifis  ought  not  to  be 
placed."  ®  And  where  one  of  the  defendants  to  a  bill  of  inter- 
pleader is  suing  the  plaintiff  in  equity,  and  another  at  law,  the 
court  will  enjoin  both  suits.^ 

1  Mcaellan  v.  Einnaird^  6  Gratt        ^  Hairison  v.  WCniy,  1  Ala.  SeL 

352.  Gas.  619. 

*  King  c.  Lindsay,  8  Ired.  Ch.  77.  *  Langston  v.  Bojlston,  S  Ves.  Jr. 
'  Brownston  v.  (Copper,  1  Litt  173.  108. 

*  Tone  V.  Brace,  1  Clarke,  291.  7  Crawford  v,  Fisher,  10  Sim.  479. 


CH.  VI.]  INJUNCTION  OP  SUITS.  277 

§  45.  Suits  relating  to  retU  property  are  perhaps  more  fre- 
qaendjthan  any  others  the  subjects  of  applications  for  injunc- 
tion, whether  brought  directly  to  recover  the  land  itself,  or 
growing  out  of  incidental  and  collateral  contracts  and  liabilities 
connected  therewith.^  (See  Chap.  XXVIII.)  Where  one 
has  obtained  a  patent  for  land,  with  knowledge  of  a  prior 
equitable  title,  of  which  the  legal  title  is  outstanding  in  a  third 
person,  and  has  brought  a  writ  of  right  for  the  land ;  equity 
will  stay  the  proceedings  at  law  for  a  reasonable  time,  to 
afford  the  tenant  an  opportunity  to  get  in  the  legal  title.^  So 
it  is  held  that  equity  will  restrain  an  ejectment  against  the 
owner  of  an  entry,  to  give  him  an  opportunity  of  obtaining  a 
grant'  So  where  one  has  a  legal  as  well  as  an  equitable  tide, 
equi^  will  enjoin  an  ejectment  brought  against  him  by  a  party 
who,  if  successftd  in  the  action,  would  be  a  trustee  for  him.^ 
So  a  bill  fbr  an  injunction  lies  to  restrain  an  ejectment,  and 
for  other  relief  where  the  original  parties  actually  hold  and 
possess  as  tenants  in  common,  and  the  complainants  have  made 
valuable  improvements.^  So  a  claimant,  resting  on  an  equi- 
table title,  depending  on  a  deed  and  a  bond  for  title,  both  lost, 
may  go  into  equity  and  obtain  an  injunction  to  stop  suits  at  law 
for  the  premises,  and  also  obtain  ftdl  relief.^ 

§  46.  An  ejectment  for  land  may  sometimes  be  restrained 
upon  the  ground  of  equitable  estoppel  or  implied  trust.  Thus 
the  route  of  a  raceway  of  an  incorporated  company  was  located 
over  certain  lots  of  A.  The  company  appointed  a  committee 
to  negotiate  with  the  land-owners  for  the  purchase  of  the  land 
over  whidi  the  route  was  located.  B  was  president,  and  also 
an  acting  manager,  of  the  company,  and  offered  to  negotiate 
for  the  committee  the  purchase  of  A's  land  for  the  company, 
and  the  committee  thereupon  intrusted  the  negotiation  to  B. 
B  bought  A's  lots  for  fifty  dollars  a  lot,  and  took  a  deed  in  his 
own  name,  the  deed  stating  the  amount  paid  as  one  hundred 
dollars  per  lot.    The  company  offered  B  what  he  had  paid  for 

1  See  The  State  v.  Murphy,  S  Blackf.  *  Crofts  v.  Middleton,  35  Eng.  Law 

493.  &  Eg.  466. 

*  Goodwin  v.  McClner,  3  Oratt  291.  *  Jackson  v.  Jones,  25  Geo.  93. 

s  Hendrick  v.  Ballun,  Cooke,  220 ;  «  Erith  v.  Boe,  23  Geo.  139. 
1  Orert.  App.  4S9. 
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the  lots,  and  went  on  and  constructed  their  raceway  over  the 
land.  B  was  perpetually  enjoined  from  bringing  ejectment  to 
recover  possession.^  In  the  same  case,  B  owned  another  lot 
over  which  the  raceway  was  located  and  constructed,  and  was 
president  and  acting  manager  of  the  company  at  the  time  of 
such  location  and  construction,  and  made  no  objection,  but  was 
active  in  the  direction  and  proceedings  of  the  company  in 
locating  and  constructing  the  raceway  on  and  over  the  lot. 
He  was  perpetually  enjoined  from  bringing  ejectment  to  re- 
cover possession.  An  issue  was  ordered  to  ascertain  the  value 
of  the  lots.'  So  a  colliery  proprietor  constructed  a  railroad 
frt)m  the  colliery  across  the  lands  of  several  other  persons,  by 
agreement,  and  his  solicitor  wrote  a  letter  to  the  defendant, 
whose  lands  he  wished  to  cross,  in  which  he  referred  to  an  act 
of  Parliament,  as  authorizing  him  to  take  lands,  and  offered  to 
pay  for  the  land  at  a  fair  valuation.  Some  time  afterwards, 
the  plaintiff  and  defendant  met,  but  did  not  agree  as  to  the 
price.  The  road  having  been  made,  three  or  four  years  after- 
wards, the  defendant  brings  ejectment.  Held,  an  injunction 
should  be  granted  against  the  suit,  upon  the  plaintiff's  giving 
judgment  therein,  and  paying  into  court  a  sum  equal  to  the 
utmost  valuation  of  the  land.^ 

§  47.  The  same  remedy  is  sometimes  applied,  to  relieve 
from  the  consequences  of  failure  in  the  strict  performance  of  a 
condition  or  eontracL  Thus  A  conveyed  land  .to  B,  with  con- 
dition that,  if  B  should  pay  one  hundred  dollars  to  C,  and 
certain  other  sums  to  certain  other  persons,  in  one  year  from 
the  decease  of  A,  the  deed  should  be  good  and  valid,  other- 
wise null  and  void.  On  the  14th  of  February,  1841,  A  died ; 
and  within  one  year  B  paid  the  sums,  except  the  one  hundred 
dollars  to  C.  On  the  7th  of  March,  1842,  B  tendered  that 
sum,  with  interest,  to  C,  which  C  did  not  accept.  On  a  bill 
in  chancery,  brought  by  B  against  C  and  the  heirs  at  law  of 
A,  praying  for  a  confirmation  of  B*s  title,  and  an  injunction 
against  the  frulher  prosecution  of  an  action  at  law  then  pend- 
ing, brought  by  D,  one  of  the  heirs  at  law  of  A,  to  recover 

1  Trenton,  &c.  v.  McKelway,  4  Halst.        *  lb. 
Ch.  S4.    See  p.  283.  '  Powell  v.  Thomas,  6  Hare,  SOO. 
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poBsession  of  the  land;  held,  B  was  entitled  to  the  relief 
sought.^ 

§  48.  Bnt  it  is  held  that  a  party,  whose  right  to  land  has 
not  been  established  at  law,  will  not  be  protected  by  injunc- 
tion against  a  snit  to  recover  the  land.^  So  where  no  final 
verdict  in  ejectment  has  been  obtained  by  the  complainant, 
eqnity  cannot  enjoin  the  bringmg  of  an  ejectment ;  and  this 
objection  may  be  taken  after  the  filing  of  the  answer,  and  even 
when  the  court  is  charging  the  jury.*  And  equity  will  not 
enjoin  such  suit,  on  the  ground  of  any  claim  arising  under  the 
statute  of  limitations,  that  being  a  matter  peculiarly  proper 
fcr  the  consideration  of  a  court  of  law.^  So  an  injunction  to 
restrain  heirs  from  prosecuting  an  ejectment,  to  recover 
property  of  inheritance  sold  by  a  trustee,  to  whom  their 
mother,  who  had  a  life  estate  in  the  premises,  had  conveyed 
it  in  trust  for  the  use  of  her  minor  children,  or  an  order  to 
execute  releases  thereof,  will  not  be  granted,  where  there  is 
no  evidence  of  consent  to,  or  consideration  received  for,  the 
sale  bj  them  after  their  majority.^  So  it  is  a  rule  of  practice 
in  the  Circuit  Court  of  the  United  States,  not  to  allow  an  in- 
junction to  stay  an  ejectment,  until  it  can  be  investigated  in 
equity,  unless  judgment  be  entered  therein.*  So  (in  Eng- 
hmd)  the  common  law  procedure  act  of  1854  does  not  au- 
thorize a  writ  of  injunction  in  an  action  of  gectment.^  And 
where  it  is  plain  that  the  deed,  under  which  the  plaintiff  in 
ejectment  claims,  is  invalid  in  law,  the  defendants  will  be 
left  to  make  their  defence  in  the  action,  and  cannot  have  it 
enjoined.* 

§  49.  Where  a  note,  given  for  the  purchase-money  of  land, 
to  which  the  payee  has  given  bond  to  make  title,  has  been 
assigned  to  a  thurd  party,  and  suit  instituted  upon  it,  and  the 
payee  is  unable  to  make-  title  to  the  land,  the  vendee  is  enti- 

1  Bowen  v.  Bowen,  SO  Conn.  137.  ^  Turner  v.  American,  &€.,  5  Mo- 

*  Thompson  v.  Engle,  3  Green,  Ch.    Lean,  944. 

271.  7  Baylis  v.  Le  Gro9,  8  C  B.  (N.  S.) 

'  Brown  v,  Bedwrne,  16  Geo.  67.  316. 

*  Caldwell  v.  Williams,  1  Bail.  Ch.  >  Morris  Canal,  ftc.,  Co.  v.  Dennis,  1 
175.  Beasl.  249. 

*  Farlejr  v.  Woodbnm,  2  Stockt  96. 
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tied  to  relief  in  equity.*  So  where  there  is  a  defect  in  th6 
title  to  land  sold,  and  the  solvency  of  the  vendor  is  doubtful, 
the  collection  of  the  purchase-money  will  be  restrained,  until 
the  purchaser  is  indemnified.^  And,  on  the  other  hand,  where 
a  vendee  of  land  had  purchased  a  prior  incumbrance,  and  had 
set  up  this  new  title  in  an  action  on  the  note  for  the  purchase* 
money,  brought  by  his  vendor,  as  showing  a  total  failure  of 
consideration  ;  held,  on  a  bill  in  equity  for  an  injunction  against 
such  defence,  the  remedy  in  equity  was  more  certain  and 
complete  than  that  at  law,  and  the  grantee  was  enjoined  from 
setting  up  his  new  title  as  a  defence  beyond  the  amount  which 
he  had  paid  for  it.^  But  the  mere  claim  by  a  third  person  of 
a  paramount  title,  not  alleged  by  the  bill  to  be  valid,  and 
bringing  suit  upon  that  claim  against  the  purchaser,  are  not 
sufficient  to  authorize  a  court  of  equity  to  stay,  by  injunction, 
the  vendor  who  has  warranted  the  title,  from  proceeding 
either  at  law  or  in  equity  to  collect  the  unpaid  purchase- 
money.^  So  an  injunction  should  not  be  granted  to  restrain 
a  suit  for  the  purchase-money  of  land,  upon  the  ground  that 
there  were  prior  liens  due,  and  that  the  compkinant  gave 
more  for  the  land  than  he  otherwise  would  have  done,  in  con- 
sequence of  misrepresentations  made  by  the  vendor  or  his 
agent  at  the  time  of  the  sale,  unless  the  plaintiff  sets  forth  in 
his  bill,  as  nearly  as  he  can,  the  amount  of  such  liens,  and 
what  he  believes  to  be  the  amount  of  the  injuiy  sustained. 
And  where  the  purchaser  is  entitled  to  compensation  merely, 
he  cannot  enjoin  the  vendor  from  collecting  the  purchase- 
money  ;  or,  at  most,  he  can  only  enjoin  him  for  the  sum  which 
he  alleges  distinctly  in  his  bill  to  be  due  to  him  for  such  com- 
pensation.'  So  where  a  purchaser  had  remaiued  ten  years  in 
the  undisturbed  enjoyment  of  the  property,  it  was  held  to  be 
no  ground  of  injunction  to  stay  proceedings  for  the  recovery 
of  the  purchase-money,  that  the  original  purchase  was  void 
by  the  laws  of  the  State,  but  that  he  had  neglected  to  urge 
that  defence  at  law ;  or  that  he  had  heard  that  some  persons 
unknown  might  possibly,  at  some  friture  time,  assert  a  title  to 

1  Black  V.  Bowman,  4  Eng^.  901.  *  Gayle  v.  Fattle,  14  Md.  69. 

>  Jones  V.  Stanton,  11  Mis.  433.  ^  Ashe  v.  Hale,  5  Ired.  £q.  55. 

s  Champlin  v,  Dotson,  13  S.  &  M. 
553. 
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the  property ;  and  such  an  injunction,  if  granted,  must  be  dis- 
solved.^ 

§  50.  A  sold  land  to  a  company  of  which  B  was  a  member, 
and  took  B's  individual  guaranty  on  bonds  given  for  the 
purchase-money.  At  the  same  time  A  made  an  indenture 
with  the  purchasers,  covenanting  that  the  lands  in  five  years 
would  sell  for  a  certain  price,  and  pledged  therefor  his  stock  in 
the  company.  Shortly  after  the  sale,  A  deposited  the  bonds, 
as  collateral  security  for  a  loan  to  him,  with  the  United  States 
Bank.  The  bank  sold  the  bonds  to  C  and  others.  A  became 
insolvent,  the  land  depreciated  greatly  in  value,  and  he  was 
wholly  unable  to  indemnify  the  purchasers.  The  holders  of 
the  bonds  brought  suits  on  them  against  B,  who  filed  a  bill  for 
an  injunction  against  the  suits,  and  prayed  also  that  the  lands 
might  be  sold  and  the  proceeds  applied  on  the  bonds.  Held, 
that,  while  the  bonds  were  in  the  hands  of  A,  even  before  the 
expiration  of  the  five  years,  B  would  have  been  entitled,  on  a 
weU-fonnded  apprehension  of  loss,  to  a  bill,  quia  timety  for  an 
injunction  restraining  A  fi*om  selling  the  bonds;  but,  as  he 
had  parted  with  them  before  his  insolvency,  that  the  rights  of 
third  parties  had  intervened,  and  they  must  be  protected 
against  loss  through  equities  existing  between  the  original 
partieSk^ 

§  51.  Where  a  bill  was  filed  to  restrain  the  defendant  firom 
proceeding  at  law  to  obtain  possession  of  the  land  in  question, 
but  an  ejectment  suit,  commenced  by  the  defendant  dter  the 
bill  was  sworn  to,  but  before  it  was  filed,  was  not  noticed  in 
the  bill ;  held,  an  injunction,  which  did  not  permit  the  defend- 
ant to  proceed  to  judgment  in  the  ejectment,  was  irregular, 
though  the  commencement  of  that  suit  was  unknown  to  the 
plaintiff  at  the  time  of  filing  the  bill.^ 

§  52.  In  ejectment  cases,  where  no  discovery  is  sought,  and 
the  title  at  law  is  admitted,  an  injunction  will  be  granted  upon 

^  Truty  V,  Warner,  5  How.  141.  '  CarroU  0.  Sand,  10  Paige,  29S. 

'Coster  p.  Griswold,  4  £dw.  Ch. 
964. 
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terms  only,  so  as  to  leave  the  party  to  proceed  to  trial  and 
judgment  at  law.^ 

§  53.  A  brought  ejectment  against  B.  B's  wife  and  an- 
other, joining  B  as  a  necessary  party,  and  alleging  title  in  the 
wife,  obtained  an  injunction  against  A  from  setting  up  any 
claim  under  his  deeds,  alleged  to  be  a  cloud  on  the  wife's  title, 
but  making  no  reference  to  the  pending  ejectment  There- 
upon judgment  was  given  for  A  in  the  ejectment  suit,  with- 
out a  trial  by  juiy.  Held  erroneous,  but  also  that  the  injupc- 
tion  did  not  in  terms  restrain  the  writ,  and,  if  it  did,  the 
plaintiff  could  not  proceed  in  violation  of  it,  but  must  have 
leave  under  it  to  proceed  at  law.' 

§  54.  To  obtain  an  injunction  of  an  action  at  law  on  ac- 
count of  confiman  of  boundaries^  the  complainant  must  allege 
such  confusion,  and  set  forth  the  circumstances  which  pro- 
duce it.^ 

§  55.  Upon  petition  for  an  injunction  to  i^strain  proceed- 
ings at  law,  affecting  real  estate,  until  a  decision  upon  a  bill 
in  equity  for  title  to  such  real  estate,  if  the  bill  upon  demurrer 
be  insuffident  to  sustain  a  decree,  it  is  error  to  perpetuate  the 
injunction.^ 

§  56.  A  bill  for  enjoining  a  suit,  brought  to  recover  land,  is 
not  prevented  by  the  plaintiff's  assigning  his  title  to  the  land, 
even  to  a  resident  <^  another  State.  The  right  is  not  an 
estate  in  the  land,  but  a  personal  claim  for  relief,  which  does 
not  pass  by  a  conveyance  of  the  plaintiff's  title  to  the  land, 
and  which,  it  seems,  is  not  assignable.^ 

§  57.  A,  claiming  a  lien  on  land,  commenced  proceedings 
by  attachments  to  enforce  his  lien;  and  B,  claiming  the  land 
by  another  title,  applied  for  an  injunction  to  restrain  A  from 

^  Ham   V.    Schuyler,  8    John.  Ch.        '  Foster,  6  Enjr.  904. 
140.  •  Blakeney  v.  Fergiuon,  4  Eng.  4S7. 

*  Wildy  V.  Bonne/,  35  Mus.  77.  *  Donlap  v.  Stetson,  4  Mas.  349. 
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proceeding  in  hid  suit,  and  to  enjoin  him  to  release  his  title 
to  B.    The  injunction  was  not  granted.^ 

§  58.  The  doctrine  of  estoppel  fiimishes  ground  for  injunc- 
tion against  suits  at  hiw.     (See  Estoppel ;  also  p.  277.) 

§  59.  The  court  will  restrain  a  party  from  enforcing  a  legal 
chum,  where  promises  have  been  made  to  the  person  legally 
liable  not  to  enforce  it,  upon  the  ftith  of  which  obligations 
hare  been  entered  into.'  Thus  it  is  held  that,  where  a  note 
was  signed  and  deUvered  with  an  understanding  that  it  should 
not  be  enforced,  chancery  will  enjoin  its  enforcement.'  So  a 
garnishee  may  enjoin  the  plaintiff,  where  his  defence  is,  that 
for  a  consideration  the  plaintiff  promised  to  pay  the  debt  gar- 
nished.^ So  where  one  accepts  land  devised  to  him,  on  con- 
dition of  ratifying  a  previous  sale  by  the  testator,  and  sells 
portions  thereof;  he  may  be  perpetually  enjoined  from  pro- 
ceeding at  law  to  avoid  the  sale  by  the  testator.^  So  where 
the  plaintiff  sent  the  defendant  a  draft,  telling  him  he  might 
use  it,  if  he  would  extend  a  certain  overdue  mortgage,  which 
the  plaintiff  was  under  no  personal  liability  to  pay  ;  and  the 
defendant  kept  the  draft  but  declined  to  stay  his  foreclosure 
suit  unless  he  received  more  money  on  account  of  the  mort- 
gage: held,  the  defendant  must  accept  tiie  money  on  the 
terms  offered,  or  not  at  all,  and  must  return  it  or  be  bound  by 
the  condition.  Also,  that  the  plaintiff  was  not  to  be  driven 
to  his  remedy  at  law,  but  might  enjoin  the  foreclosure  suit.* 
So  a  widow  may  be  enjoined  from  proceeding  to  procure  the 
admeasurement  of  dower,  where  she  is  estopped,  by  knowingly 
permitting  the  purchaser  of  the  land  to  part  with  his  money, 
on  her  assurance  that  she  made  no  claim  to  dower,  and 
threatens  to  bring  ejectment  for  dower.^ 

§  60.  And  in  the  present  connection  it  may  be  stated, 
though  not  precisely  applicable  to  the  subject  of  the  present 

1  Gngg  V.  Cole,  5  Tex.  417.  *  Leonard  v.  Crommeliii,  1  Edw.  Ch. 

'  Monejr  v,  Jorden,  11  Eng.  Law  &  206. 

Eq.  182.  "  Grinnan  v.  Flatt,  31  Barb.  328. 

s  Bell  p.  Gamble,  9  Humph.  117.  ^  Wood  v,  Seelj,  32  K.  T.  105. 
*  MfttthewB  9.  Bofamson,  33  Ala.  320. 
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chapter,  that,  on  the  other  hand,  one  maj  be  debarred  hj 
estoppel  from  maintaining  an  injunction.  Where  one  lies  by 
and  permits  another  to  erect  works  at  great  expense,  and  to 
use  them  for  several  years  without  objection,  he  cannot  come 
into  equity  for  an  injunction  to  restrain  the  use  of  such  works 
in  the  same  manner  as  they  have  been  before  used.^  Thus 
where  the  complainants  had  agreed  to  allow  the  defendants 
to  draw  water,  for  running  a  mill,  from  a  certain  lake,  the 
outlet  of  which  flowed  through  the  complainants*  lands,  and 
had  suffered  them  to  go  on  and  construct  a  mill  and  race,  at 
an  expense  of  $3,000,  before  informing  them  that  they  did 
not  intend  to  abide  by  their  promise ;  an  injunction,  which 
had  been  granted  to  restrain  the  taking  of  the  water  of  the 
lake  for  the  mill,  was  dissolved.'  So  where  the  complainant 
had  stood  by  without  objecting,  and  allowed  the  defendant  to 
go  on  and  expend  a  considerable  amount  of  money  in  the 
erection  of  a  mill,  in  violation  of  the  terms  of  a  grant  made 
by  the  complainant,  in  consideration  of  the  erection  of  the 
mill,  and  of  the  right  to  use  the  water  of  a  creek  in  a  partic- 
ular manner ;  held,  by  his  silence,  he  had  waived  all  right  to^ 
an  injunction  against  diverting  the  water.'  (a) 

§  61.  JPratid  is  another  ground  of  interference.  (See 
Fraud.)  Thus  A,  veiy  soon  after  coming  of  age,  was  in- 
duced by  B,  his  superior  officer,  to  accept  bills  for  JC3,000  at 
two  months,  for  his  accommodation,  which  were  handed  by  B 
to  C,  a  money-lender,  in  payment  of  a  debt  of  JS  2,590.     C, 

1  Southard  v.  Morru,  &c,  Saxt  518.       *  Jacoz  v.  Clark,  Walk.  Ch.  249. 
«  Pavne  v.  Paddock,  Walk.  Ch.  487. 
See  Biitchell  v.  LeaWtt,  SO  Conn.  587. 

(a)  The  court  below  haying  held,  that  a  party,  who  hj  representatkmB  bad 
induced  another  to  enter  into  irrevocable  engagements,  muBt  be  restrained  from 
taking  proceedings  to  enforce  obligations  and  promises,  the  abandonment  of  all 
intention  to  enforce  which  was  the  subject  of  those  representations ;  the  decree 
granting  a  perpetual  injunction  to  restrain  such  proceedings  was  on  appeal  con- 
firmed. Lord  Justice  Cranworth  dissenting,  first,  because  this  case  was  not 
within  the  principle  of  the  cases  on  which  the  decree  below  was  professed  to  bo 
grounded,  there  being  no  misrepresentation  of  fact ;  and  secondly,  because  tho 
promise  alleged  by  the  plaintiff  was  supported  by  the  evidence  of  one  witncM 
only,  who  had  since  died,  and  which  was  not,  in  his  lordship's  opinion,  sup- 
ported by  the  surrounding  circumstances,  and  was  positiTely  denied  bj  ttm 
answer.    Money  v.  Jordan,  13  £ng.  Law  &  £q.  245. 
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who  was  priyy  to  the  transaiCtion,  afterwards  agreed  to  arrange 
a  renewal  of  these,  and  another  bill  for  JS500  for  twelve 
months,  in  consideration  of  A*8  note  for  JS  2,500  payable  in 
three  years,  which  snm  C  charged  for  his  expenses  and 
trouble.  An  injunction  was  granted  against  C  to  restrain  a 
suit  for  the  JC  2,500,  there  being  reason  to  suppose,  upon  in- 
vestigation, and  evidence  offered,  that  A  might  have  been  in- 
duced to  give  the  note  by  misrepresentation  as  to  the  extent 
of  his  previous  liability  and  the  nature  and  extent  of  C's  ser- 
vices.^ So  where,  by  misrepresentation,  an  act  of  Assembly 
had  been  obtained,  whereby  lands  previously  sold  in  accord- 
ance with  a  former  act  were  included  in  a  new  grant ;  it  was 
decreed  that  the  second  grantee  should  release  such  land  to 
the  State,  by  deed,  and  an  ejectment  against  the  claimant 
under  the  first  act  was  enjoined.' 

§  62.  Where  A  conveyed  to  B  a  piece  of  land,  represent- 
ing it  to  contain  a  coal  mine,  for  which  B  promised  to  pay  a 
certain  sum,  and  an  annuity,  on  condition  that,  in  case  the 
mine,  after  being  faithfully  and  scientifically  wrought,  should 
not  yield  a  certain  quantity  of  coal,  the  annuity  should  cease  ; 
held,  the  judgment  of  reasonable  men,  who  had  examined  the 
spot,  and  had  actually  worked  upon  it,  that  an  attempt  to 
work  the  mine  would  be  useless,  or  attended  with  great  ex- 
pense and  hazard,  was  sufficient  to  satisfy  the  condition  ;  and 
A  was  enjoined  from  prosecuting  any  suit  for  recovering  the 
annuity,  or  any  part  thereof.^  So,  A  having  sued  B  on  a 
promissoiy  note,  it  appeared  that  the  consideration  for  the 
note  was  an  undertaking,  on  the  part  of  A,  that  C  should 
convey  land  to  B,  which  A  alleged  that  C  owned,  and  for 
which,  on  the  conveyance  being  made,  B  made  to  A  a  cash 
payment  in  addition  to  the  note,  fidly  covering  the  value  of 
all  C's  interest  in  the  land,  which  was  but  three  fifths  of  what 
A  had  represented  it  to  be.  Held,  the  suit  should  be  enjoined, 
without  any  offer  on  the  part  of  B  to  rescind  the  sale.^  So 
where  a  creditor  fiiaudulently  aids  and  assists  the  principal 

1  Llojrd  r.  Clark,  6  Beav.  309.  '  Bale   v.  Roosevelt,  5   John.  Ch. 

^The    State   v.   Beed,   4   Har.   &    174. 
H'He&.  6.  *  Warren  v.  Carey,  5  Ind.  319. 
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debtor  to  remove  from  the  coiinly,  with  the  intent  to  hinder 
and  delaj  the  surety  in  his  remedy  against  the  principal, 
equity  will  enjoin  the  creditor  from  enforcing  his  claim  against 
the  surety.^  But  where  a  decgree  in  chancery  had  been  re- 
versed, on  the  ground  of  fraud  practised  in  obtaining  it,  and 
the  party  was  restored  to  his  former  situation,  and  an  action 
at  law  had  been  brought  for  the  fraud ;  held,  chancery  would 
not  grant  an  injunction  against  the  suit.^  So  a  creditor,  hav- 
ing brought  an  action,  with  an  accompanying  attachment, 
cannot  bring  a  second  action  in  the  Supreme  Court,  for  the 
recovery  of  his  debt,  to  set  aside  an  alleged  fraudulent  judg- 
ment previously  recovered  against  the  debtor,  and  for  an  in- 
junction to  restrain  the  paying  over  of  the  proceeds  of  a  sale 
of  properly  levied  upon  by  virtue  of  an  execution  issued  on 
such  judgment.  In  such  cases,  the  creditor  must  wait  until 
he  has  established  his  debt  by  judgment,  before  he  will  be 
entitled  to  an  injunction,  or  other  equitable  relief,  against  the 
judgment  alleged  to  be  fraudulent.  And,  it  «eem«,  he  has  a 
complete  remedy  at  law,  by  proceeding  with  the  attachment 
suit,  obtaining  a  judgment  therein,  afid  selling  the  property 
under  it.' 

§  68.  A  and  B  were  creditors  of  C.  C  confessed  judg- 
ment in  favor  of  A,  and  B  obtained  an  injunction  to  stay  pro- 
ceedings by  A  upon  his  judgment,  on  the  ground  of  fraud. 
While  the  injunction  continued  in  force,  B  brought  an  ac- 
tion at  law  to  enforce  his  debt,  and,  on  petition  by  A,  was  pat 
to  his  election  to  stay  proceedings  at  law,  or  to  dissolve  the 
injunction.^ 

§  64.  ARstake  is  another  ground  of  injunction  against  suits. 
(See  Chap.  VIII.)  Thus,  in  a  case  of  bastardy,  a  warrant 
was  issued  for  the  arrest  of  A,  by  virtue  of  which  he  was 
arrested  and  taken  before  a  justice.  A  denied  the  charge, 
and  offered  to  give  security  for  his  appearance  at  court.  The 
justice,  being  told  to  do  so  by  the  constable,  prepared  a 
bond  to  indemnify  the  township,  which  A  and  his  security 

1  Smith  V,  Hays,  1  Jones,  Eq.  381.  >  AGUs  v.  Block,  30  B«rb.  549. 

3  Peck  V.  Woodbridge,  8  Dbj,  SOS.  *  LiYingston  v.  Kane,  3  John.  Ch.  SM. 
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nignedy  supposing  it  to  be  an  instrument  of  security  for  appear- 
ance. On  the  hearing,  the  court  made  no  order  of  bastardy 
against  A,  yet  the  overseers  of  the  township  brought  an  action 
on  the  bond  of  indemnity.  On  bill  filed,  praying  an  injunc* 
lion  against  fiirther  proceedings,  and  that  the  bond  may  be 
cancelled,  the  iiy'unction  was  at  once  granted,  and  subse- 
quently a  decree  was  entered  for  the  complainants.^ 

§  65.  But  in  the  following  case  this  relief  was  refused. 

§  66.  A  purchased  of  6,  by  bond,  part  of  a  lot  of  land, 
subject  to  the  legal  title  of  B,  and  to  C's  claim  for  the  price 
of  the  whole  lot.  He  gave  C  a  bond  for  the  amount  of  his 
claim,  and  took  from  him,  in  return,  a  bond  to  convey.  The 
consideration  of  B's  bond  was  the  payment  of  this  claim,  but 
it  was  not  expressed,  and,  by  mistake,  the  bond  was  given  for 
a  conveyance  of  the  whole  lot,  although  C  knew  the  dimen- 
sions of  the  part  purchased,  and  that  the  possession  of  the 
residue  was  in  another  person.  The  mistake  and  the  consid- 
eration of  B's  bond  were  proved  by  his  answer,  and  by  parol 
evidence.  A  brought  a  bill  to  enjoin  a  suit  on  his  bond,  and 
for  specific  performance  of  C's.  An  injunction  granted  was 
finally  dissolved,  and  it  was  decreed  that  C  should  convey  the 
land  originally  purchased  of  B,  on  payment  of  his  claim  and 
his  costs  in  both  suits.^ 

§  67.  The  court  will  interfere  by  injunction,  to  prevent,  in 
all  cases,  the  jurisdiction  of  the  court,  the  validity  of  its  pro- 
cess or  orders,  or  the  title  of  its  officers,  Sn>m  being  drawn  in 
question  in  another  court,  by  a  suit  against  the  officers  or 
persons  acting  under  the  authority  of  the  court.  But  where 
process  has  been  irregularly  issued,  and  set  aside  by  the  court 
on  that  account,  or  where  an  officer  has  transcended  his  au- 
thority; it  is  not  a  matter  of  course  to  stay  proceedings 
against  the  wrong-doer  in  all  other  courts.  And  where  pro- 
cess has  been  set  aside  for  irregularity,  the  officer,  or  party, 
desiring  the  protection  of  the  court  for  acts  performed  under 

1  fidd  V,  Cory,  3  Halst  Ch.  574.  ^  Bickham    o.    Govtgh,   4    Har.    & 

McHen.  17. 
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such  process,  must  applj  promptly ;  and  the  application  comes 
too  late  after  judgment  against  him  fbr  such  acts.^ 

§  68.  Where  an  executory  residing  out  of  the  State,  and 
being  insolvent,  is  seeking  to  obtain  a  fund  belonging  to  the 
estate,  which  it  is  feared  may  be  wasted ;  equity  may  and 
ought  to  restrain  him  by  injunction  from  prosecuting  his  pro- 
ceedings at  law,  until  he  submits  himself  to  the  jurisdiction 
of  the  court.^     (See  McecuiarsJ) 

§  69.  Where  a  perpetual  injunction  was  decreed  by  the  vice- 
chancellor  against  a  suit  at  law,  which  decree  was  appealed 
from^  the  chancellor  refused  to  modify  the  injunction  so  as  to 
let  the  suit  at  law  proceed  to  judgment  without  prejudice, 
pending  the  appeal ;  no  particular  necessity  appearing  fbr  so 
doing.* 

§  70.  A  few  miscellaneous  points  of  practice  remain  to  be 
stated. 

§  71.  After  a  preliminary  injunction,  restraining  a  suit  at 
law,  had  been  dissolved,  the  plaintiff  in  such  suit,  before  final 
decree  in  the  court,  had  compelled  the  bail  to  pay  the  debt. 
Held,  that  these  fitcts  should  have  been  brought  before  the 
court,  by  supplemental  bill,  without  which  they  could  not  be 
taken  into  consideration,  upon  making  the  final  decree.^ 

§  72.  When  a  court  of  equity  has  issued  an  order  for  an 
injimction  restraining  a  party  from  bringing  an  action,  the 
higher  court  will  enforce  such  order  by  staying  proceedings 
under  the  common  law  procedure  act,  1852, 15  &  16  Vict, 
c.  76,  §  226,  although  no  writ  of  injunction  \m  been  actoaUy 
issued.^ 

§  73.  A  statute,  requiring  a  release  of  errors  on  filing  a  bill 
for  an  injimction  to  stay  proceedings  at  law,  applies  only  to 

1  Madcay  v.  Bluckett,  9  Paige,  437.  *  Griswold  v.  Baker,    8    Edw.  Gb. 

3  Dougherty  v.  Walker,  15  Geo.  442.  461 . 

>  Fulton,  &c.  o.  New  York,  &c,  3  ^  Cobbett  9.  Ludlam,  33  Eng. 

Paige,  31.  &£q.418. 
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the  defendant  in  the  law  proceedings,  and  not  to  third  per- 
sons.^ 

§  74.  Where  a  bill  in  equity  was  brought  to  restrain  a  suit 
at  law  in  another  court,  the  parties  filed  an  agreement,  re- 
questing that,  if  the  court  were  of  opinion  they  had  not  juris- 
diction to  grant  the  injunction,  but  that  the  &cts  stated  in  the 
bill  would  be  a  defence  to  the  action  at  law,  they  would  de- 
cide accordingly;  and  they  agreed  that  the  decision  should 
bind  the  parties  as  if  that  suit  were  pending  in  the  court  in 
which  the  bill  was  filed.  But  the  court  declined  to  determine 
the  point.' 

§  75.  It  is  no  sufficient  reason  for  disregarding  an  injunction 
to  restrain  a  suit,  that,  in  the  writ  of  injunction  served,  the  suit 
restrained  is  described  as  one  in  which  A  B  alone  is  a  party, 
when  in  reality  A  B  and  wife  are  concerned ;  there  being  suf- 
ficient identification  of  the  suit.^ 

§  76.  An  injunction  will  not  be  granted  to  stay  a  trial  at  law 
on  the  eve  of  trial,  where  there  has  been  delay.  Otherwise 
where  the  trial  is  not  near,  and  the  defendant  has  time  to 
answer.* 

§  77.  In  a  case  at  issue'  and  ready  for  trial,  the  court  will 
not  allow  a  trial  and  judgment,  if  the  usual  injunction  is 
granted  by  the  chancellor  during  the  term,  though  the  object 
is  to  save  delay  and  expense  and  only  recover  judgment.^ 

§  78.  Pendency  of  proceedings  at  chambers  to  settle  the 
pleas  to  the  action,  is  no  ground  for  varying  the  form  of  an 
order  for  extending  the  common  injunction  to  stay  trial.^ 

§  79.  A,  having  demurred  in  an  action  brought  by  B,  ob- 
tained an  injunction  upon  the  suit,  and  subsequently  moved, 

1  Serier  p.  Ross,  1  Freem.  Ch.  519.  *  Hntchinson  v,  Hutchinson,  1  Honst 

s  Stone  V.  Hobart,  S  Pick.  464.  613. 

*  Endicott  v.  Mathis,  1  Stockt.  110.  *  Woodell  v.  White,  3  Hare  (25  Eng. 

*  Holme  V.  Brown,  9  Hare  (41  Eng.  Cha.),  411. 
Cha.),  App.  2S. 
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on  the  nsual  affidavit,  to  stay  the  trial  of  the  action.  The 
motion  was  ordered  to  stand  over  until  judgment  on  the  de- 
murrer, which  having  been  allowed,  upon  renewal  of  the 
motion,  it  was  revised,  with  costs,  upon  the  ground  that  the 
word  trial  referred  to  an  isme  of/act,^ 

1  Lowe  V.  Faulkner,  16  Sim.  (S9  Cha.  Bep.)  249. 


CHAPTER  VII. 

GBOUNDS   OF  INJUNCTION— FRAUD. 

1.  General  remark — fraud. 

8.  Fraud  upon  creditors. 

6.  Between  the  parties. 

7.  Heading ;  answer ;  dissolying  of  injunction. 

9.  Aoquiesoenoe  in  the  fraud;  delay. 

§  1.  Hatino  now  completed  our  view  of  those  general 
topics  in  the  law  of  injunction  which  apply  alike  to  all  the 
grounds  for  that  equitable  remedy;  we  proceed  to  consider 
the  particular  wrongs  or  injuries  which  may  be  thus  prevented 
or  redressed.  We  shall  next  treat  of  the  parties^  and  then  of 
the  mbfect^mattera^  in  this  form  of  proceeding.  It  is  to:  be  re- 
marked, however,  that  each  of  these  several  topics  has  been 
often  referred  to,  and  sometimes  considered  at  length,  in  the 
several  preliminary  chapters,  relating,  respectively,  to  the  gen- 
eral nature  of  injunction,  the  dissolving  of  injunctions,  judg- 
ments and  executions,  and  suits  at  law.  Consequently,  some 
of  the  succeeding  chapters  of  the  book  will  be  found  compar- 
atively brief  and  fragmentary;  their  omissions,  however,  being 
readily  supplied,  willi  the  aid  of  a  copious  Table  of  Contents 
and  Index,  by  reference  to  the  more  full  chapters  which  pre- 
cede them. 

§  2.  Prominent  among  the  wrongs^  to  which  the  remedy  of 
injunction  is  applied,  is  fraud;  which  is  alike  the  subject-mat- 
ter of  general  equitable  relief,  as  peculiarly  liable  to  the  want 
of  any  adequate  remedy  at  law,  and  also  of  injunction,  as  one 
of  the  most  effective  instruments  of  such  relief.^  (a) 

1  See  Wingate  v.  Haywood,  40  N.  H.  437 ;  2  Yes.  155 ;  Leg.  Intel!.,  January 
10, 1S68. 

(a)  Mere  miarqtntmtatum  will  not  always  prmfent  the  interferenoe  by  injuno- 
tioo,  eren  against  the  party  ix^ured  by  such  misrepresentation.    Thus  an  iiguno- 
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§  8.  Injanction  is  often  resorted  to  in  case  of  alleged  fraud 
upon  creditors.  Thus  where  a  creditor's  bill  alleges  the 
fraudulent  execution  of  a  bond  by  the  defendant,  upon  which 
he  is  about  to  confess  a  judgment  in  fraud  of  creditors ;  an 
action  on  the  bond  will  be  enjoined.  But  the  claim  must  be 
distinctly  stated,  and  proper  exhibits  must  accompany  the 
bill.^  (a)  So  attaching  creditors  of  an  insolvent  may,  before 
judgment,  enjoin  an  execution  against  the  property  attached 
under  a  judgment  alleged  to  be  fraudulent ;  all  the  material 
allegations,  except  the  fraud,  being  admitted.^ 

§  4.  In  New  York,  it  was  formerly  held,  that  only  after  judg- 
ment (and  perhaps  execution)  at  law  against  a  debtor,  wiU 
the  court,  in  a  proper  case,  grant  an  injunction  to  restrain 
him  from  disposing  of  his  property.^  Also,  that  the  219th 
section  of  the  Code  applies  only  to  the  single  case,  where, 
pendinir  a  judfimient  about  to  be  recovered,  the  defendant 
L,iftL  J  inrn.  .0  pUc  hi.  prop»^  beyond  4.  ^  of 
an  execution.  And  that  a  simple  contract  creditor,  having 
acquired  no  lien  on  his  debtor's  property,  cannot  restrain  the 
debtor  and  his  assignee  from  further  proceedings  in  a  fraud- 
ulent assignment  made  before  the  commencement  of  the 
action.^  But,  as  the  law  now  stands,  an  injunction  may  be 
issued,  and  a  receiver  (in  the  person  of  the  sheriff)  appointed, 
before  judgment,  at  the  instance  of  any  creditor,  and  against 
any  debtor,  to  prevent  a  fraudulent  disposition  of  property, 
and  as  a  security  for  the  satisfaction  of  such  judgment  as  the 
plaintiff  may  recover.^  So  A,  being  insolvent,  transferred  his 
entire  property  to  B,  his  brother  and  clerk,  who  was  young, 
without  family,  experience,  or  property,  for  $20,000,  secured 

1  Mahanej  v.  Lazier,  16  Md.  69.  Wiggins  v.  Annstrong,  2  John.  Ch. 

*  Heyneman  v.  Dannenberg,  6  Cal.    144. 

376.  ^  Reubens  v,  Joel,  3  Kern.  488. 

*  Candler  v.  Pettit,  1  Paige,  168 ;        *  Mitchell  v.  Bettman,  25  Barb.  40S. 

tion  was  granted  to  stay  an  action  against  an  auctioneer  for  the  deposit,  though 
the  estate  sold  was  represented  as  freehold  with  leasehold  adjoining,  and  tamed 
out  nearly  all  leasehold,  and  though  there  had  been  great  delay  in  making  out 
the  plaintiff's  title.    Fordyce  v.  Ford,  4  Bro.  Ch.  370,  495. 

(a)  On  the  other  hand,  equity  will  assist  a  g^rantee  from  a  trustee  under  a  deed 
made  in  fraud  of  creditors,  against  those  who  are  not  creditors.  Gridley  v. 
Wynant,  23  How.  500. 
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oulj  by  the  notes  of  B,  and  payable  in  one  year  with  interest. 
The  same  day  A  assigned  the  notes  to  C  for  benefit  of  cred- 
itors, with  preferences.  Held,  the  two  transfers  copstituted 
in  law  but  one  transaction,  and  there  was  sufficient  evidence 
of  fraud  to  justify  an  injunction.^  So  where  creditors  of  an 
absent  debtor  had  obtained  an  attachment  against  his  goods, 
and  a  brother  of  the  debtor,  to  whom  the  property  had  been 
fraudulently  conveyed,  was  disposing  of  it  and  preventing  the 
creditors  from  seizing  it ;  held,  the  creditors  had  a  lien  under 
the  attachment,  which  could  be  enforced  by  injunction,  re- 
straining the  brother  fi^m  disposing  of  the  property,  and 
removing  it  out  of  the  jurisdiction  of  the  court.^  So  where  a 
steam-mill  property  and  land  are  subject  to  dower  and  judg- 
ments to  an  amount  exceeding  their  value ;  it  is  fraud  on  the 
part  of  the  owner  to  sever  tod  remove  the  engine  or  other 
machinery,  in  order  that  they  may  be  seized  on  a  subsequent 
execution  as  chattels;  and  equity  will  restrain  such  removal 
by  injunction,  on  application  of  a  judgment  creditor.  The 
point,  whether  such  interference  would  be  justified  on  the 
mere  ground  of  tra«fe,  is  left  undecided.^ 

§  5.  But  on  a  bill  by  creditors,  to  enjoin  an  administrator 
from  confessing  judgment  on  a  bond,  alleged  to  have  been 
given  by  the  intestate  in  fraud  of  creditors ;  a  perpetual  in- 
junction cannot  be  decreed,  without  proof  or  an  admission  in 
the  answer  that  the  complainants  are  in  fact  creditors.  The 
sQence  of  the  answer,  in  this  respect,  is  not  an  admission  of 
the  fact.^  (See  Executor%.)  So  the  alleged  fraudulent  trans- 
fer of  his  property  by  a  debtor  charged  to  be  insolvent  is  no 
ground  for  injunction  and  the  appointment  of  a  receiver, 
without  clear  proof  of  fraud,  and  of  imminent  danger  unless 
such  relief  is  granted.  It  is  not  su£Scient  for  the  bill  to 
charge  positively  that  the  defendant  is  indebted  to  the  plain- 
tiff, and  to  state,  upon  information  and  belief  (but  not  the 
sources  of  information),  a  series  of  facts  tending  to  show  a 
fraudulent  conveyance  of  all  the  defendant's  property.^    So 

1  Litchfield  o.  Pelton,  6  Barb.  187.  *  Witmer's,  &c.,  45  Penn.  455. 

*  Falconer  v.  Freeman,  4  Sandf.  Ch.        ^  Hollidaj  v.  Potter,  3  Hawks,  198. 
565.  *Blondheim  v.  Moore,  11  Md.  865. 
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where  an  assignment  by  a  debtor,  as  set  forth  in  a  bill  to  set 
it  aside  as  frandulent,  contained  no  provision  which  was  illegal, 
or  the  necessary  effect  of  which  would  be  to  defraud  creditors, 
and  the  bill  was  not  under  oath ;  held,  there  was  no  ground 
for  a  preliminaiy  injunction.^  So  where  a  bill  alleged  that 
the  defendant  was  indebted  to  the  complainants ;  that  he  was 
disposing  of  his  property,  collecting  and  secreting  the  debts 
due  him,  and,  with  intent  and  purpose  to  defraud  his  creditors, 
and  before  judgment  could  be  recovered  against  him,  after 
completing  his  sales  and  collections,  to  abscond :  held,  under 
the  laws  of  Maryland,  the  bill  disclosed  no  ground  for  an  in- 
junction, or  appointment  of  receivers.  Such  a  case  is  not 
within  the  act  of  1886,  c.  880,  §  2.^ 

§  6.  Fraud  between  the  parties  may  also  fhmish  ground  of 
injunction.  Thus  A  obtained  fix)m  B  a  deed  of  land,  through 
fraud,  in  which  C  was  concerned,  and  afterwards  confessed  a 
judgment  to  C,  who  assigned  it  to  D  for  valuable  consider- 
ation, without  notice  of  the  fraud.  Held,  the  judgment 
created  no  valid  lien  upon  the  land,  and  a  conveyance  to  B 
of  the  land  must  be  decreed,  discharged  of  the  judgment, 
and  a  perpetual  injunction  awarded  against  its  execution  upon 
that  land.^  So  a  bill  in  equity  alleged,  that  A,  one  of  the 
defendants,  by  fidse  pretences  of  solvency  procured  goods  frtim 
the  plaintiffs  on  credit ;  that  the  other  defendants  assisted  him 
in  the  deception,  and  afterwards,  by  fraudulent  combination 
with  him,  to  the  prejudice  of  other  creditors,  and  to  cover 
antecedent  claims  of  their  own  upon  him,  obtained  the  goods 
from  him  and  designed  to  sell  them  at  auction,  at  a  great 
sacrifice ;  and  that  the  plaintifi^  had  lost  their  remedy  in 
replevin,  as  to  most  of  the  goods,  by  acts  of  the  defendants  in 
altering  marks,  &c.  Held,  a  proper  case  for  bill  in  equity, 
and  for  an  injimction,  as  ancillary  to  a  petition  to  avoid  the 
transfer.^  So  an  action  was  brought  by  A  against  B,  to  re- 
cover the  proceeds  of  sale  of  a  ship,  owned  by  them  jointly, 
which  sale  B  made  as  agent.     The  ship  was  sold  twice,  in 

-1  Bogert  V.  Haight,  9  Paige,  297.  *  livingston  v.  Hiibbs,  8  John.  Ch. 

s  UU  o.  Dillon,  10  Md.  500;  Hnb-    513. 
bard  v.  Hubbard,  14  Md.  356.  «  Hjde  v.  Ellery,  19  Md.  496. 
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California  and  in  China.  It  was  alleged  that  the  sale  in  Cal- 
ifornia was  fraudulent ;  that  she  was  bid  in  for  B ;  that  B, 
as  agent  for  the  nominal  purchaser,  sold  her  in  China  for  a 
much  larger  sum,  and  that  A  was  entitled  to  share  in  the  pro- 
ceeds of  the  last  sale.  The  complaint  prayed  an  injunction 
to  prevent  the  disposal  by  B,  dming  the  pendency  of  the  suit, 
of  the  proceeds  of  the  last  sale,  they  being  identified  as  specie 
drafts  and  credits  in  his  hands.  An  order  of  injunction  was 
granted.  On  a  subsequent  application  the  injunction  was  con- 
tinued, though  the  allegations  in  relation  to  the  California  sale 
were  denied  by  B  in  his  answer  and  affidavit,  it  not  appearing 
to  the  court  that  the  plaintiff's  case  was  thus  overborne.^  But 
a  decree  for  an  injunction,  upon  evidence  that  a  mare  was  un- 
sound at  the  time  of  the  sale,  the  scienter  and  fraudulent  con- 
cealment not  being  proved,  is  erroneous.^ 

§  7.  Where,  in  a  suit  in  equity,  facts  are  admitted,  from 
which  the  c<mrt  or  jury  may  properly  infer  a  fraudulent  in- 
tent ;  a  general  denial  of  fraud  will  not  prevent  an  injunction, 
and  it  should  continue  till  final  judgment.^ 

§  8.  A  suit  at  law  on  a  specialty  cannot  be  avoided,  by 
pleading  that  it  was  obtained  by  the  plaintiff's  fraudulent  mis- 
representations. Where,  in  such  suit,  the  defendant  sought 
an  injunction,  and  the  respondent,  in  his  answer,  denied  the 
equity  of  the  bill;  held,  an  exception  to  the  general  role, 
that,  if  the  bill  is  frilly  answered,  and  its  equity  denied, 
the  injunction  should  be  dissolved.  But  upon  the  follow- 
ing fiicts,  that  A,  professing  to  be  with  child  by  B,  obtained 
the  bond  of  B  and  C  in  frdl  satiy&ction,  on  which  she  after- 
wards sued ;  and  B  obtained  an  injunction  by  alleging  fraud, 
but  did  not  deny  having  had  sexual  intercourse  witii  A ;  and 
she  answered,  denying  his  equity :  held,  that,  since  the  bill 
could  not  bear  scrutiny  in  faro  conseienticBj  the  court  could  not 
make  this  case  an  exception,  but  would  dissolve  the  injunc- 
tion.^ 

>  Merritt   v.  Thompflon,  8   E.    D.       *  litdifldd  v.  Pdton,  6  Barb.  187. 
Smith,  888.  *  Leigh  v.  Dark,  3  Stockt  110. 

'  Howell  V,  Freenum,  1  J.  J.  Bfanh. 
M. 


296  THE  LAW  OP  INJUNCTIONS.  [CH.  VII. 

§  9.  Acquiescence  in  the  alleged  fraud  will  prevent  an 
injunction  founded  upon  such  fiuud.  Thus,  in  an  action 
to  restraih  a  school  district  board  from  paying  wages  to  a 
teacher,  the  complaint  alleged,  that  the  *^  certificate  *'  of  the 
county  superintendent  held  by  her,  and  her  contract  with  the 
board,  had  been  obtained  by  fraud ;  but,  the  court  presuming 
from  the  complaint  (on  demurrer),  in  the  absence  of  any 
allegation  to  the  contrary,  that  the  plaintiff  was  aware  of  the 
several  acts  of  fraud  at  about  the  time  when  they  were  com- 
mitted, and  had  made  no  effort  to  have  the  certificate  revoked 
by  the  superintendent,  and  the  action  not  having  been  com- 
menced until  the  teacher  had  taught  under  her  contract  about 
two  months :  held,  the  plaintiff  must  be  regarded  as  having 
acquiesced  in  the  fraud,  by  delay,  and  was  not  entitled  to  the 
interference  of  a  court  of  equity.^ 

1  Hdms  r.  McFadden,  18  Wis.  191. 


CHAPTER  VIII. 

ACCTOENT  AND  MISTAKE. 

§  1.  Another  ground  of  injunction  is  accident  and  mistake. 
(See  p.  286.)  The  distinction  between  accident  and  mistake 
is  thus  pointed  out  hy  approved  writers.  Accident  is  *^  an 
occurrence  in  relation  to  a  contract,  which  was  not  anticipated 
hj  the  parties,  when  the  same  was  entered  into,  and  which 
gives  an  undue  advantage  to  one  of  them  over  the  other,  in  a 
court  of  law."  ^  Accident  is  "  not  merely  inevitable  casualty, 
or  the  act  of  Providence,  or  what  is  technically  called  vis 
major ^  or  irresistible  force  ;  but  such,  unforeseen  events,  mis- 
fortunes, losses,  acts,  or  omissions,  as  are  not  the  result  of 
any  negligence  or  misconduct  in  the  party."  ^  Mistake  is 
^  that  result  of  ignorance  of  law,  or  of  fact,  which  has  led  a 
person  to  commit  that  which,  if  he  had  not  been  in  error,  he 
would  not  have  done."  • 

§  2.  Where  a  party,  with  a  full  knowledge  of  all  the  facts, 
pays  or  executes  his  note  for  money,  voluntarily,  under  a  mis- 
take of  law,  he  cannot  recover  back  the  money,  or  enjoin  the 
collection  of  the  note,  on  the  ground  of  mistake.^  So  it  is 
no  ground  for  continuing  an  injunction  upon  a  judgment  at 
law,  that  there  is  a  mistake  in  a  title  bond  of  the  description 
of  the  land,  without  showing  that  the  other  party,  on  request, 
refiised  to  correct  the  mistake.^  So  an  injunction  does  not  lie 
to  restrain  the  plaintiff  in  an  action  from  taking  out  money 
alleged  to  have  been  paid  into  court  by  the  defendant  in  such 
action  through  mistake.^  But  where  A,  being  in  possession 
of  land  owned  by  the  State,  as  a  settler,  conveyed  one  acre  to 

1  Jeremj,  Eq.  Juris.  858.  ^  Long  v.  Brown,  4  Ala.  692. 

«  1  Story,  Eq.  Beet  78.  •  Great,  &c.  r.  Crippfl,  5  Hare  (26 

*  Jeremy,  Eq.  Juris.  385.  Eng.  Ch.),  59. 

«  Hubbard  v.  Martin,  8  Teig.  498. 
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B  ;  and  C  afterwards  obtained  A's  title,  the  deeds  all  except- 
ing B's  acre ;  and  the  State  conveyed  the  whole  of  the  land 
to  C  :  held,  B  was  entitled  to  relief  against  this  conveyance, 
and  a  judgment  founded  thereon.^  And,  on  the  other  hand, 
equity  will  not  enjoin  proceedings  to  correct  a  mistake  in 
reference  to  lands.  Thus  a  corporation  empowered  by  special 
acts,  which  embodied  the  act  of  8  &  9  Vict.  c.  18,  to  construct 
water-works,  and  to  take  certain  lands,  required  lands  belong- 
ing to  A  and  B,  the  boimdary  between  which  was  improperly 
described  in  their  plans  and  books  of  reference.  In  consider- 
ation of  B's  withdrawing  his  opposition  to  their  bill  in  com- 
mittee, they  agreed  to  settle  the  value  of  the  land  required 
from  and  the  compensation  due  to  him,  by  arbitration  under 
the  above  act,  and  to  fix  the  exact  quantity  of  land  within  six 
months  after  the  passing  of  the  bill.  In  the  proceedings 
under  the  reference  to  arbitration,  the  mistake  of  the  boun- 
dary was  pointed  out ;  but  the  award  fixed  a  value,  in  terms, 
only  for  the  land  within  the  boundary  so  inaccurately  delin- 
eated, and  the  corporation  took  that  land  accordingly,  leaving 
between  it  and  the  true  boundary  line  a  narrow  strip  of  land 
belonging  to  B,  but  which  the  corporation  had  agreed  to  pur- 
chase from  A  as  part  of  this  land,  and  for  which  they  paid  a 
sum  of  money  to  A,  and  of  which  they  took  possession  as 
part  of  the  land  purchased  fiom  A.  B  recovered  the  strip 
of  land  afterwards  from  the  corporation  in  ejectment,  and  a 
rule  for  a  new  trial  was  reftised.  The  corporation  thereupon 
proceeded,  within  six  montlis  from  such  reftisal,  to  make  them- 
selves legal  owners  of  the  strip  of  land  in  question,  under  the 
compulsory  powers  given  in  case  of  mistake  by  the  124th  sec- 
tion of  the  lands  clauses  consolidation  act  above  mentioned. 
B  filed  a  bill  for  an  injunction  to  restrain  them  from  so  doing, 
which,  upon  motion,  was  reftised  with  costs.  Held,  that  the 
circumstance^  amounted  to  mistake,  within  the  meaning  of 
the  124th  section.  Also,  that  this  section  applied  to  land 
altogether  omitted  to  be  purchased  by  mistake,  as  well  as  an 
outstanding  interest  therein  so  omitted  to  be  purchased.^  So, 
at  a  certain  time,  the  ordinary  method  of  removing  a  case 

1  Dunlap  r.  Stetson,  4  Mas.  349.  '  Hyde  r.  Manchester,  10  Eng. 

&  £q.  43. 
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firom  a  justice's  court  was  by  eertiarariy  grantable  by  a  judge, 
to  be  applied  for  within  ninety  days  after  judgment.  An  act 
was  passed,  authorisdng  the  clerks  of  the  district  courts  to 
issue  writs  of  certiorari,  and  a  party  obtained  one  from  the 
clerk ;  but  the  law  was  decided  to  be  unconstitutional.  Held, 
the  mistake  of  the  law  was  sufficient  excuse  of  the  party  for 
not  having  obtained  a  certiorari  in  due  time  from  the  district 
judge,  and,  on  a  showing  of  merits,  he  was  entitled  to  an  m- 
junction.^ 

§  3.  In  the  case  of  a  company  formed  for  mining  purposes 
in  Nevada,  the  true  report  of  which,  it  is  said  by  the  court, 
^*  reads  more  like  a  novel  than  anything  in  real  life,''  the  pro- 
spectus referred  to  the  memorandum  and  articles  of  associa- 
tion, as  accessible  at  the  company's  offices,  and  commended  at 
length  a  mine,  the  purchase  of  which  had  been  contracted  for. 
This  mine  being  found  worthless,  the  directors  rescinded  the 
contract,  and  agreed  to  purchase  another.  The  plaintiff  had 
become  a  subscriber  on  the  fidth  of  this  prospectus,  and  was 
threatened  with  proceedings  to  recover  the  calls.  Held,  he 
was  entitled  to  an  injunction  against  such  proceedings,  although 
the  directors  had  been  themselves  deceived,  and  were  guilty 
of  no  wilful  fraud,  and  without  paying  the  amount  of  the  call 
into  court.^ 

>  CobbB  V.  Coleman,  14  Tex.  594.  *  Smith  v.  Reese,   Ac,   Law  Bep. 

(£ng.)  £q.,  July,  1866,  p.  268. 


CHAPTER  IX. 

NUISANCE. 

1.  General  jurisdiction. 
S.  Bestrictions. 

3.  Pablic  nnisanoe.  * 

15.  AbatamaU, 

§  1.  A  VERY  frequent  ground  of  injunction  is  nuisance. 
It  is  held  that,  in  cases  of  private  nuisance,  the  jurisdiction 
of  courts  of  equity  and  of  law  is  often  concurrent,  though 
many  cases  will  sustain  a  legal  action,  which  would  not  justify 
relief  in  equity.^  The  established  rule  on  this  subject  is,  that 
chancery  has  power  to  interpose  in  behalf  of  one  who  is  in- 
jured by  a  continuing,  permanent,  or  recurring  private  nui- 
sance, unless  the  injury  be  such  as  may  be  compensated  in 
damages.^  So  when  a  nuisance  is  likely  to  occasion  a  special 
injuiy  to  one  individual,  which  cannot  well  be  compensated  in 
damages,  equity  will  entertain  jurisdiction  of  the  case  at  his 
suit.'  In  a  case  in  Massachusetts,  the  court  remarked,  **  It 
was  contended,  in  argument,  that  the  court  would  take  juris- 
diction of  nuisances  only  in  urgent  cases,  where  the  prompt 
interposition  of  the  court  is  necessary,  by  immediate  injunction, 
and  where  the  proceedings  at  law  would  be  too  slow.  But 
we  think  this  no  test  of  the  superior  efficacy  and  completeness 
of  the  remedy  in  equity,  although  it  is  one  of  its  advantages. 
We  think  it  sufficient  that  the  remedy  in  equity  is  more  ade- 
quate, and  better  adapted  to  meet  the  justice  of  the  case,  and 
more  complete  by  being  at  once  more  comprehensive  and  effec- 
tual." ^  And,  in  a  recent  case  in  Pennsylvania,  the  court  give 
a  concise  and  comprehensive  view  of  the  general  grounds  for 

1  Parker  v.  Wumipiaeogee,  9cc.,   S  '  Milhan  v.  Sharp,  28  Barb.  228. 

Black,  545.  *  Per  Shaw,  C.  J.,  Bends  v.  TJpham, 

>  Norrifl  o.  HOI,  1  Mann.  202 ;  Clack  IS  Pick.  171. 
V.  White,2  Swan,  540;  1  Gill  &  J.  184. 
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an  injunction,  in  the  remark — '^  The  loss  of  heal£k  and  deep^ 
the  enjoyment  •£  ^le^  and  repou^  and  the  camforU  ofhome^ 
cannot  be  restored  or  compensated  in  money.''  ^  In  another 
case,  the  test  is  adopted,  of  that  which  injuriously  affects  the 
ordinary  comfort  of  hmnan  existence ;  not  necessarily  heaUk? 
And  in  still  another  case  the  following  remarks  are  found,  of 
general  applicability :  "  The  Court  of  Chancery  has  authority 
to  grant  injunctions  to  restrain  parties  from  the  use  of  their  own 
lands  and  buildings  for  trades  and  purposed  in  themselves  lawful 
but  necessarily  so  noxious,  unhealthy,  dangerous,  or  unwhole- 
some to  the  occupants  of  neighboring  buildings  as  to  destroy,  or 
seriously  and  substantially  to  impair,  their  value  for  the  pur- 
poses for  which  they  were  designed.  Each  application  for  the 
exercise  of  this  extraordinary  power  is  addressed  to  the  judg- 
ment of  the  court  upon  its  own  peculiar  facts." 

§  1  a.  In  conformity  with  these  views,  equity  may  enjoin 
the  owner  of  land,  adjoining  the  plaintiff's  premises,  from  re* 
moving  any  soil,  in  such  manner  as  to  cause  the  phdntiff's 
land,  by  reason  of  the  withdrawal  of  its  lateral  support,  to 
&11  away  or  subside.*  (See  Chap.  XXVU.)  So  an  ordi- 
nance of  a  city  council,  ordering  a  blacksmith's  shop  to  be 
closed,  as  a  nuisance,  is  authorized  by  law,  and  may  be 
carried  into  effect  by  an  injunction,  restraJnmg  the  owner 
from  continuing  it.^  So  an  injunction  was  granted,  after 
a  trial  at  law,  against  the  ringing  of  the  bells  of  a  Roman 
Catholic  church,  so  as  to  annoy  or  disturb  the  plaintiff  who 
lived  very  near  the  church.^  So  a  bill  was  brought  against  the 
defendants,  the  church-wardens,  and  against  the  parson  and 
overseers  of  the  town  of  Hammersmith,  to  stay  the  ringing  of 
the  five  o'clock  bell  of  the  town,  which  had  usually  been  rung 
at  five  o'clock  a.  m.  from  Michaelmas  to  Candlemas,  except 
upon  holy  days,  and  the  twelve  days  at  Christmas.  The 
plaintiffs,  husband  and  wife,  had  a  house  near  the  church,  and 
she,  being  an  invalid,  was  much  disturbed  by  the  bell,  and 

^  Per  Thompson,  J.,  Dennis  v.  Ec-  '  Farrand  v.  Marshall,  81  Barb.  409. 

hardt,  (PennsTlvania)  Law  Beg.,  Jan-  *  New  Orleans  v.  Lambert,  14  La. 

aary,  1863,  p.  169.  An.  247. 

^  Cramp   v,   Lambert,    Law    Bep.  '  Soltan  v,  De  Held,  2  Sim.  N.  S. 

(Eng.)  £q.,  April,  1867,  p.  408.  132. 
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about  to  remove.  An  agreement  was  then  made,  that  the 
plaintiff  should  build  a  cupola  to  the  church,  and  erect  a 
clock  and  new  bell,  provided  that  during  their  respective  lives 
the  five  o^clock  bell  should  not  be  rung.  The  plaintiffs  there- 
upon made  the  agreed  erections,  and  the  five  o'clock  bell  was 
silenced  for  about  two  years.  But  the  defendant,  Watkin,  an 
ale-house  keeper,  being  since  chosen  church-warden,  a  new 
order  of  vestry  was  obtained  for  the  ringing  again  of  the  five 
o'clock  bell.  Held,  an  injunction  should  be  granted  for  the 
lives  of  the  plaintiffs,  *^  for  here  was  a  meritorious  considera- 
tion ;  the  church-wardens  were  a  corporation,  and  might  sell 
the  bells  or  silence  them,  and  make  a  reasonable  agreement, 
and  thereby  bind  the  parishioners  and  their  successors  as  also 
the  succeeding  chorch-wardens ;  that  the  ringing  did  not  seem 
to  be  of  any  use  to  the  parish,  though  of  very  ill  consequence 
to  the  plaintiff,  the  Lady  Howard,  and  ample  recompense  had 
been  made,  both  in  the  expense  of  the  cupola^  &c.,  and  also 
of  jE1,500  in  improving  die  plaintiffs'  own  house,  which  other- 
wise they  would  havQ  left ;  and  it,  moreover,  appearing  that 
the  majority  and  better  part  of  the  parish  continued  willing  to 
abide  by  this  agreement  and  protested  against  the  new  order."  ^ 
So  the  defendants,  a  railroad  corporation,  boond  by  their  char- 
ter to  fence  their  road,  for  the  purpose  of  constructing  a  per- 
manent fence  along  their  track  through  the  meadow  of  the 
orator,  which  was  subject  to  overflow,  began  to  plant  willows 
upon  each  side  of  the  track,  upon  the  land  used  by  them,  and 
within  three  feet  of  his  line,  with  the  expectation  that  they 
would  grow,  and  that  boards  might  be  attached  to  them,  form- 
ing a  fence,  which,  m  the  opinion  of  the  officers,  would  be 
Biore  permanent,  useful,  and  economical  than  any  other  kind 
of  fence.  It  appeared  that  the  land  would  be  seriously  injured 
by  the  roots  and  branches  of  the  trees,  and  that  there  was  no 
absolute  necessity  for  thus  making  a  fence.  Held,  the  plant- 
ing of  the  trees  might  be  enjoined.^    (See  Chap.  XXYI.) 

§  1  b.  "  Certain  leading  considerations,  besides  the  proxim- 
ity and  use  of  the  property  complained  of,  generaUy  enter  into 

1  Martin  v.  Watkin,  3  F.  Wms.  266.        '  Brock  o.  Connecticut,  &c,  85  Verm. 

S7d. 
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the  determination  of  these  cases.  Among  these  Are  the  char- 
acter of  the  property  which  asks  protection ;  one  slanghter 
house  would  not  be  harmed  by  another.  The  priority  of  use ; 
one  who  voluntarily  builds  under  the  eaves  of  a  building  used 
for  a  noxious  but  lawful  trade,  cannot  complain  of  it  as  reason- 
ably as  if  his  own  building  was  erected  first.  The  general 
location ;  what  is  inconvenient  in  a  small  village  might  be  in- 
tolerable in  a  crowded  city."  ^  So  where  the  smoke,  effluvia, 
and  noise,  proceeding  from  a  &ctory  and  its  chimfiey,  consti- 
tute a  material  addition  to  previous  similar  nuisances  in  a 
manufacturing  town;  they  may  be  restrained  by  injunction.' 
So  a  lawM  business,  carried  on  at  unreasonable  hours,  to  the 
annoyance  and  discomfort  of  neighbors.  As  where  a  tinsmith 
^  and  sheet-iron  worker  worked  until  eleven  o'clock  at  night,' 
Or  the  bleating  of  calves  over  night  at  a  slaughter-house  ;  or 
offensive  smells  thereby  caused  —  the  plaintiffs  family  resid- 
ing near.^  Or  the  keeping  and  standing  of  jacks  and  stallions 
in  immediate  view  of  a  dwelling-house.^  So  a  bill  in  equity, 
stating  that  a  stable,  in  course  of  erection  by  the  defendant,  is 
to  be  used  as  a  livery  stable,  and  will  by  its  proximity  render 
the  plaintiff's  house  untenantable,  break  up  his  business,  and 
diminish  the  rents  of  his  stores,  and  praying  an  injunction ;  is 
not  demurrable,  because  it  does  not  state  that  the  rights  of 
the  parties  have  been  settled  at  law,  or  for  want  of  equity,  or 
because  the  nuisance  is  a  proper  subject  for  a  suit  at  law.® 

§  2.  But,  it  is  said,  ordinarily  equity  interferes  in  case  of 
nuisance,  only  to  restrain  irreparable  mischief,  suppress  inter- 
minable litigation,  or  prevent  a  multiplicity  of  suits.  And 
in  these  cases  equity  will  not  ordinarily  decide  that  such 
nuisance  exists,  if  controverted,  but  will  require  that  the  com- 
plainant first  establish  his  right  at  law,  except  where  he  has 
been  in  the  long,  quiet,  and  uninterrupted  enjojrment  of  the 
right,  in  which  case  the  other  party  may  be  enjoined  until  he 
proves  his  own  title.^     "  It  is  not  every  violation  of  the  rights 

^  Per  Steele,  J.,  Curtis  v.  Winslow,  ^  Bishop  v.  Banks,  3S  Conn.  118. 

38  Vorm.  691-2.  '  Havden  p.  Tucker,  37  liGs.  214. 

3  Crump   V,    Lambert,    Law    Rep.  *  Aldrich  v.  Howard,  7  R.  I.  87. 

(En^.)  ifq.,  April,   1867,  p.  408.  T  Bean  v.  Coleman,  44  N.  H.  539. 

'  Dennis  v,  Eckhardt,  3  Grant,  390. 
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of  another  ;sehich  may  be  ranked  nnder  the  general  head  of 
nuisance,  which  will  anthorize  the  interposition  of  this  court 
hj  means  of  an  injunction.  It  must  be  a  case  of  strong  and 
imperious  necessi^,  or  the  right  must  have  been  previously 
established  at  law,  or  it  must  have  been  long  enjojed  without 
interruption."  ^  So,  in  a  recent  English  case,  it  is  said,  **'  The 
jinrisdiction  of  this  court  over  nuisance  by  injunction  at  all  is 
of  recent  growth,  has  not  till  very  lately  been  much  exercised, 
and  has  at  various  times  found  great  reluctance  on  the  part 
of  the  learned  judges  to  use  it,  even  in  cases  where  the*  thing 
or  the  act  complained  of  was  admitted  to  be  directly  and  im- 
mediately hurtful  to  the  complainant." «  Conformably  with 
these  views,  where  a  matter  complained  of  is  not,  in  itself, 
a  nuisance,  but  may  be  so  according  to  circumstances,  those 
circumstances  must  b6  ascertained  by  the  verdict  of  a  jury,  be 
fbre  chancery  will  interfere  by  injunction.^  Mere  mminution 
of  the  value  of  property,  without  irreparable  mischief,  will 
not  fiimish  any  foundation  for  equitable  reHef.^  So  where, 
upon  the  bill  and  answer,  the  structure  complained  of  is  not 
primd  facie  a  nuisance,  the  injunction  will  not  be  continued, 
but  the  defendant  will  proceed  with  his  acts  at  his  peril.^  So 
where  damages  will  compensate,  either  the  benefit  derived,  or 
the  loss  su£kred,  firom  a  nuisance,  equi^  will  not  interfere.® 
Nor  if  the  evidence  is  conflicting,  and  the  injury  doubtfol, 
eventual,  or  contingent.^  More  especially  where  an  issue  at 
law  thereon  has  been  twice  found  in  &vor  of  the  defendants.^ 
So  a  bill  in  equity,  praying  for  an  injunction  to  suppress  a 
nuisance  to  the  plaintiff's  land,  will  be  dismissed  on  general 
demurrer,  for  want  of  equi^,  unless  it  appears,  firom  the  sub- 
ject-matter a£R9cted  by  the  alleged  nuisance,  and  the  extent 
and  nature  of  the  injury  to  be  apprehended  fix)m  it,  that  there 
is  danger  of  irreparable  mischief,  or  of  an  injury  such  that  it 

^  Per  Amdeton,  J.,  Jordan  v.  Wood*  *  Cnnningham  v.  Rioe,  28  Geo.  30; 

ward,  38  Maine,  424.  Mumtt  v.  GoetchinB,  20  lb.  350. 

*  Per   Lord   Broogliam,   Ripon  v.  *  Qrej  v.  Ohio,  Ac,  1  Grant's  Cm. 
Hobait,  3  My.  &  K.  169.  412. 

'  Kirkman  v.  Handy,    11  Humph.  ^  Langhlin  v.  President,  &c.,  6  Ind. 

406 ;  1  Grant,  412 ;  Wolcott  v,  Melick,  223  ;  Butler  v.  Boeers,  1  Stockt  487 ; 

3  Stodct  204.  Ellison  v.  Commissioners,  6  Jones,  Ea. 

*  Zahriskie  v.  Jersey,  ftc.,  2  Beasl.  57 ;  Dover  v.  PortsmouUi,  &c.,  17  ^. 
814.  H.  200. 

'  Dayidson  o.  Isham,  1  Stockt  186. 
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cannot  be  adequately  compensated  in  a  suit  at  law,  or  that 
the  right  of  the  plaintiff  to  enjoj  the  land,  firee  from  the 
molestation  complained  of,  has  been  established  in  a  suit 
at  law.^  And  in  veiy  recent  cases  it  is  held,  that  equity  will 
not  interfere  to  prevent  or  abate,  as  a  nuisance,  everything 
that  works  hurt,  inconvenience,  or  damage,  but  only  where 
the  injury  is  irreparable,  as  loss  of  health  or  trade,  or  in  case 
of  destruction  of  the  means  of  subsistence,  or  the  permanent 
destruction  of  property.^  So  an  injimction  was  refused,  where 
a  certain  kind  of  fuel,  though  injurious  to  neighboring  owners, 
was  necessary  for  a  large  business,  being  the  manufacture  of 
articles  demanded  for  public  use ;  the  fuel  and  process  of  man- 
ufiu^ture  being  the  same  as  in  similar  establishments,  and  no 
injury  being  negligently  or  wiliMly  inflicted.'  So  equity  will 
not  enjoin  the  location  of  cemeteries,  where  burial  is  carefully 
done,  near  a  dwelling.^  Nor  restrain  parties  from  clearing 
their  marsh-lands,  upon  the  allegation  in  a  bill  that  it  will 
impair  the  health  of  a  neighborhood.'^  So  where  a  riparian 
proprietor  of  land  upon  a  lake  obtains  either  a  legal  or  equi- 
table title  to  adjoining  land  filled  in  by  the  State ;  he  cannot 
be  enjoined  from  planting  trees  thereon,  although  they  may 
obstruct  his  neighbor's  view  of  the  lake.^  And  the  amount 
of  injury  is  sometimes  a  material  consideration.  Thus  a  gas 
company  was  incorporated  by  act  of  Parliament,  for  the  pur- 
pose of  supplying  the  town  of  S.  with  gas.  Some  years  after- 
wards, another  company  was  formed,  and  registered  under  the 
joint-stock  companies  registration  act,  for  a  like  purpose,  and 
commenced  opening  up  the  streets  and  highways  of  S.  to  lay 
down  their  pipes,  &c.,  some  of  the  inhabitants  approving,  and 
some  disapproving,  of  the  works.  Upon  an  information  and 
bill  by  the  incorporated  company,  the  court  (Sir  J.  L.  Knight 
Bruce,  L.  J.,  dissentiente)  refused  an  injunction  to  restrain 
the  new  company  from  continuing  their  works,  the  nuisance, 
or  damage  being  trivial.^  So  an  injunction  was  refused, 
against  the  burning  of  bricks  upon  ground  of  which   the 

1  Ck)e  0.  Lake  Co.,  37  N.  H.  854.  •  lb. 

*  Wolcott  V,  Melick,  3  Stockt.  204.  •  Ledyatd  v.  Ten  Bjck,  36  Barik 

'  RichardB  V.  Phcenix,  Ac.,  Law  Beg.,  108. 

April,  186S»  p.  856.    (See  p.  807  n.)  7  Attorney-General  v.  Sheffield  Gat 

^  Ellison  V.  Commisdoners,  &c,  5  Co.,  19  Eng.  Law  ft  £q.  639. 
Jones,  £q.  57. 
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defendant  'had  taken  a  building  lease  to  build  New  Bond 
Street,  and  near  to  the  plaintiff's  houses ;  for  the  reasons  that, 
if  a  final  injunction  were  denied,  the  defendant  would  be 
irremediablj  injured  by  non-fiilfilment  of  contracts ;  that 
burning  brick-kilns  were  standing  in  all  parts,  and  some 
almost  in  the  heart  of  some  of  the  principal  streets ;  and  that 
there  was  a  sufficient  remedy  at  law,  unlike  the  case  of  cut- 
ting down  avenues  or  the  like.^  And  in  the  case  of  a  bill  for 
an  injunction,  to  stay  building  a  hospital  for  people  infected 
with  the  small-pox  in  "  Cold  Bath  Fields,"  very  near  the 
houses  of  several  tenants  of  the  plaintiff;  Lord  Hardwicke 
said,  ^'  I  cannot  make  any  order  in  this  matter ;  I  am  of  opin- 
ion it  is  a  charity  like  to  prove  of  great  advantage  to  man- 
kind. Such  an  hospital  must  not  be  far  from  a  town,  because 
those  that  are  attacked  with  that  disorder  in  a  natural  way 
may  not  be  in  a  condition  to  be  carried  far."  ^  (a) 

1  Duke,  &c  o.  HiUiard,  18  Yes.  219 ;       >  Baines  v.  Baker,  1  Ambl.  158. 
1  Ambl.  159. 

(a)  The  fbllowing  recent  case  is  found  in  the  (Philadelphia)  'Legel  Intelli- 
gencer. Richards  v.  Phoenix  Iron  Co.  Appeal  from  the  Common  Pleas  of 
Chester  Coimt^.    Opinion  of  the  court  by  Thompson,  C.  J.    (See  p.  306.) 

The  complainant  in  this  case  is  the  owner  of  a  dwelling-honse  and  cotton 
ftctofy  in  the  village  of  Phflenixville,  Chester  Connty ;  and  the  respondents  are 
owners  of  Tery  extensive  iron  works  in  the  same  village.  The  former  complains 
that  by  reason  of  the  kind  of  fhd  nsed  by  the  latter  in  their  works,  his  resi- 
dence is  rendered  nncomfortable  and  unwholesome,  and  his  fiictory  materially 
injured  in  the  discoloration  of  his  fabrics  and  deterioration  of  his  machinery. 
Claiming  that  this  was  established,  he  asked  the  court  below  for  a  perpetual 
injunction  to  restrain  the  respondents  from  using  the  friel,  bituminous  and  semi- 
bituminous  coal,  complained  of  as  the  cause  of  the  injury  to  his  property,  in 
diese  fturnaoes.  The  case  was  heard  on  bill  and  answer,  and  the  court  ^decided 
against  him.  He  was  then  permitted  to  file  a  replication  and  take  testimony,  on 
which  there  is  a  report  of  a  master  also  against  hiuL  The  court  having  sus- 
tained the  report,  again  refused  to  enjoin  the  defendants,  and  the  case  is  before 
US  on  an  appeal,  and  we  are  asked  to  do  what  the  court  below  refused,  namely, 
to  perpetually  restrain  the  defendants  fsom.  using  bituminous  or  semi-bituminous 
ooal  in  their  furnaces. 

The  defbidants'  works  are  very  extensive,  the  laigest,  so  it  is  said,  of  any  of 
the  kind  in  the  Commonwealth,  consisting  of  several  bl4st  frumaoes,  some  seventy 
puddling  furnaces,  and  rolling  mills  and  other  machinery.  They  began  on  a 
■mail  scale  some  forty-nine  or  fifty  years  ago,  and  up  to  1840  used  bituminous 
coal  exdusivdy.  The  original  works  were  not  .precisely  on  the  spot  of  those 
complained  of,  but  so  near  it  as  to  entitle  the  latter  to  be  regarded  as  an  exten- 
sion of  the  former.  The  extensions  made  in  the  works  in  1837, 1846,  and  1853, 
oonstitate  the  present  works,  the  cost  of  which  alone  is  represented  as  exceed- 
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§  3.  The  question  has  often  been  held  material,  whether 
an  alleged  nuisance  is  private  or  public,  (a)    Upon  this  suly- 

(a)  In  New  Jersey,  equity  will  not  interfere,  by  injunction,  to  redress  paUic 
nuisances,  where  the  object  sought  can  be  attained  in  the  ordinary  tribunala. 
Water  Commissioners  v.  Hudson,  2  BeaaL  420. 

The  (New  York)  Supreme  Court  may  enjoin  a  stnictnre  in  the  New  York 
harbor  asia  nuisance,  and  order  its  remoral.  People  v.  Yanderbilt,  26  N.  Y. 
(12  Smith)  287. 

An  injunction  on  application  of  the  attorney-general  is  the  proper  remedy  to 
prevent  the  erection  of  a  pniprestnre  and  nuisance  in  a  harbor  or  navigahlo 
ri^er.    People  v,  Yanderbilt,  28  N.  Y.  (1  Tiffit.)  896. 

In  California,  an  injunction  will  not  lie  against  a  wharf  in  tide-waler,  whidi  is 
not  a  public  nuisance.    People  v,  Dayidson,  90  Gal.  S79. 

ing  half  a  million  of  dollars,  and  which  at  the  time  of  taking  the  testimony 
and  previously,  employed,  as  the  master  reports,  from  eight  hundred  to  out 
thousand  hands. 

The  plaintiff's  dwelling,  it  appears,  is  situated  on  a  bluff  or  hill  northward^ 
from  the  defendants'  works,  about  seventy  feet  above  the  nearest  fnmaoe  floor, 
which  brings  its  first  story  about  on  a  level  with  the  top  of  the  puddling  stadcs^ 
and  when  the  wind  is  towards  the  plaintiff's  house,  and  fhmi  the  fhmVse,  the  con- 
sequence is  that  it  is  at  times  enveloped  in  a  coal  smoke  thrown  out  of  the  chim- 
neys of  the  puddling  furnaces.  It  cannot  be  doubted,  I  think,  that  this  materially 
operates  to  injure  the  dwelling-hoiise  as  a  dwelling,  and  conseqnently  to  deteri- 
orate its  value.  The  alleged  injury  to  the  factory  is  mainly  that  the  smoke  and 
soot  of  the  furnace  blackens  the  stock  and  renders  the  fabrics  less  salable.  This 
I  can  raadily  understand  and  believe.  The  hoose  was  erected  in  1629,  and 
die  fiMstory  in  1S84,  and  both  have  been  generally  oocnpied  ever  since;  the  fiio- 
tory  not  doing  full  work  for  some  time  past,  as  the  master  reports. 

A  careful  consideration  of  the  testimony  satisfies  us  that  the  use  of  semi- 
bituminous  coal,  the  fuel  complained  o^  is  necessary  to  the  snocessfnl  manufiii&^ 
ture  of  iron  fit  for  azks,  cannon,  and  the  like,  and  in  the  mannfactore  of  which 
the  defendants  are  largely  engaged ;  that  the  process  of  mannfiicture  and  foel 
are  those  generally  employed  in  similar  establishments,  and  that  there  was 
neither  a  negligent  nor  wilful  infliction  of  injuiy  upon  the  plaintiff  or  hia 
property  in  the  defimdants'  mode  of  operating  their  works.  Whatever  of  iiynry 
may  have,  or  shall  result  to  his  property  fhxm  the  defendants'  works  by  reason 
of  the  nuisance  complained  of,  is  such  only  as  is  incident  to  a  lawful  business 
conducted  in  the  ordinary  way  and  by  no  unusual  means.  Still  there  may  be 
injury  to  the  plaintiff;  but  this  of  itself  may  not  entitle  him  to  the  remedy  he 
seeks.  It  may  not,  if  ever  so  clearly  established,  be  a  case  in  which  equity 
ought  to  enjoin  the  defendants  in  the  use  of  a  material  necessary  to  the  suocess- 
fhl  production  of  an  article  of  such  prime  necessity  as  good  iron ;  especially  if  it 
be  veiy  certain  that  a  greater  injury  would  ensue  by  eiyoining  than  would  resolt 
from  a  refusal  to  enjoin.  If  we  were  able  with  certainty  to  say  that  the  use  of 
semi-bituminous  coal,  in  the  process  of  making  good  iron  by  the  puddling 
process  was  unnecessary,  and  other  fuel  was  equally  good  and  available,  or  that 
by  a  reasonable  expenditure  of  money  on  the  works,  all  injniy  might  be 
avoided,  a  diflerent  case  might  appear  to  our  minds  as  chancellors,  and  we  might 
then  say  that  the  cause  of  injury  should  cease,  and  that  a  decree  in  terms  to 
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ject  Judge  Story  remarks :  ^^  Nuisances  may  be  of  two  sorts : 
1.  Such  as  are  injurious  to  the  public  at  large,  or  to  public 
rights ;  2.  Such  as  are  injurious  to  the  rights  and  interests  of 

meet  audi  a  contingency  ahoold  be  made  so  ae  to  prerent  ilie  injniy.  But  we 
hare  not  this  ease  befi)ffe  ns.  Bitnminoos,  or  at  least  semi-Htiiminoas  eoal,  we 
think  from  the  testimony,  is  neoessaiy  in  the  mannfiMStore  of  inm,  sach  as  the 
hoainees  of  th^  defendants  require^  and  whose  &brics  the  public  need.  Nor  are 
we  shown  bj  testimony  or  reliable  tests  of  any  kind,  that  the  smoke  produced  in 
the  puddling  process  can  be  consumed,  as  it  undoubtedly  may  be,  in  ordinary 
dumneys,  or  when  produced  in  furnaces  used  to  propel  machineiy.  I  am  per- 
•onally  cognisant  that  this  may  be  done,  from  obsenration  both  in  this  country 
and  Eng^d ;  and  I  hare  therefore  read  with  satisfaction  and  entire  conyiction 
of  the  truth,  the  artide  from  the  London  Quarteriy  of  1866,  so  laigely  quoted 
bj  the  learned  counsel  for  the  appellants ;  but  I  would  be  Tcry  unwilling  to  act 
OQ  this  conviction  on  this  theoiy  any  further  than  to  the  extent  to  which  experi- 
ment has  gone.  I  would  require  yery  dear  proof  of  the  practicability  of  the 
application  of  the  prindple  to  uses  dissimilar  or  partially  so,  as  puddling  chim- 
neys from  common  fhniace  smoke  stacks.  The  defendants  seem  willing  to  test 
the  appiicahilitf  of  smoke  consumers  to  puddling  furnaces,  and  at  the  same  time 
aatpiess  their  doubts  in  a  practical  shiqie  by  ofiering  $50,000  for  an  invention 
which  wiU  consume  the  smoke  of  their  puddling  stacks  without  impairing  the 
effidency  of  their  power  of  manufecturing  iron.  However  this  may  be,  certain 
it  is,  we  are  not  able  to  say  from  anything  shown,  that  the  fud  complained  of 
can  be  remedied  by  the  ap^^cation  of  smoke  consumers.  We  do  not  know  what 
ellect  their  application  might  have  on  the  process.  Nor  do  we  think  we  should 
Tisit  the  defendants,  because  they  might  be  unwilling  to  add  to  the  height  of 
thdr  chinmeys  without  knowing  what  eflbd  it  would  have,  or  because  they 
mig^t  not  be  willing  to  tear  down  their  establishment  and  reSreet  it  on  Seiman's 
plan  or  patent.  What  efifoct  these  remedies,  or  dther  of  them  ought  to  have  on 
tlie  mind  of  a  chancellor,  if  practicable,  if  the  ii^ury  complained  of  was  abso- 
faitdy  irreparable,  we  are  not  called  upon  to  say,  for  such  is  evidently  not  the 
case  here  tf  there  be  any  damage,  as  we  shall  presently  show. 

The  rule  on  this  subject  is  well  stated  in  Gray  v.  The  Ohio  &  Penna.  R.  R. 
Co.,  1  Grant's  Cases,  thus :  "  Where  damages  will  compensate  either  (he  benefits 
derived  or  the  loss  suffered  from  a  nuisance,  equity  will  not  interfere."  See  also 
HUliard  on  Injnnc  371 ;  Adams,  £q.  4S5 ;  FonUanque's  £q.  51 ;  S  Story's  £q. 
I  925,  et  seq.;  Eden  on  Ii^.  M9.  In  Coe  v.  Lake,  37  N.  H.  254,  it  was  said 
where  the  bill  prayed  an  injunction  to  suppress  a  nuisance  to  the  plaintiff's  land, 
it  might  be  dismissed  on  general  demurrer  for  want  of  equity,  unless  it  appeared 
fh»n  the  subject-matter  afiected  by  the  alleged  nuisance  that  there  was  danger 
of  irreparable  misdiief,  or  of  an  ii^niy  such  as  could  not  be  adequatdy  compen- 
sated in  a  suit  at  law.  These  and  many  other  authorities  to  the  same  effect, 
some  of  which  are  on  the  paper  book  of  the  appellees,  prove  condusivdy  that  as 
a  general  rule,  mischief  or  damage  is  not  irreparable  which  is  susceptible  of  being 
compensated  in  damages.  We  have  no  doubt  that  an  action  at  law  will  lie  for 
an  injuiy  to  property  for  causes  similar  to  those  mentioned  in  this  bill,  and  if  so 
why  win  not  the  remedy  be  adequate  in  such  case,  and  thus  the  injury  be 
repaired  in  damages  ?  We  are  not  to  presume  that  it  will  not  be.  This  would 
be  to  impugn  the  justice  of  our  common  law  forms  without  a  reason.   We  think 
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private  persons.  In  regard  to  public  nuisances^  the  jurisdic- 
tion of  courts  of  equity  seems  to  be  of  a  very  ancient  date, 
and  has  been  distinctly  traced  back  to  the  reign  of  Queen 

under  the  circnmstanoeB  of  the  case  that  the  injiinction  ought  to  be  refosed,  and 
the  plaintiff  left  to  his  action  at  law  for  the  recovery  of  rach  damages  as  he  maj 
have  sustained  or  may  sustain. 

An  error  seems  somewhat  prevalent  in  portions,  at  least,  of  ^s  Commoa- 
wealth  in  regard  to  proceedings  in  equity  to  restrain  the  commission  of  nui- 
sances. It  seems  to  be  supposed  that,  as  at  law,  whenever  a  case  is  made  out  of 
wrongful  acts  on  the  one  side  and  consequent  injury  on  the  other,  a  decree  to 
restrain  the  act  complained  of  must  as  certainly  follow  as  a  judgment  would 
follow  a  verdict  in  a  common  law  court  This  is  a  mistake.  It  is  elementaxy 
law,  that  in  equity  a  decree  is  never  of  right,  as  a  judgment  at  law  is,  but  of 
grace.  Hence  the  chancellor  wiU  consider  whether  he  would  not  do  a  greater 
injury  by  enjoining  than  would  result  from  refusing  and  leaving  the  par^  to  his 
redress  at  &e  hands  of  a  court  and  jniy.  If  in  conscience  the  former  should 
appear  he  will  refuse  to  enjoin,  ^tio  v.  The  Earl  of  Granville,  1  Craig  & 
Ph.  Ch.  R.  292 ;  Grey  v.  The  Ohio  &  Penna.  B.  R.  Co.  sup.  We  think  this  is 
a  safe  rule,  and  that  the  case  we  are  considering  is  within  it.  With  these  views^ 
and  on  fiill  consideration  of  all  the  testimony  in  the  case,  we  are  of  opinion  the 
injunction  was  properly  refused  in  the  court  below,  and  diat  the  decree  dismiss- 
ing the  plaintiff's  bill  vrith  costs  must  be  affirmed. 

Appeal  dismissed  at  the  cost  of  the  appellant. 

And  in  another  recent  case  in  Pennsylvania  (Sparhawk  v.  Union,  &c..  Leg. 
Intel.  (Philadelphia),  Nov.  22,  1867)  the  following  distinctions  are  made  by 
Mr.  Justice  Thompson,  as  to  the  naitare  of  the  disturbance  or  annoyance  nece^ 
sary  to  constitute  it  a  legal  nuisance. 

"  Religious  meditation,  and  devotional  exercises,  are  a  duty  and  a  privilege 
undoubtedly,  but  result  nevertheless  from  sentiments  not  universal  in  their 
demonstrations-  by  any  means,  but  peculiar  to  individuals  rather  than  to  the 
whole  community.  Of  this,  like  the  matter  referred  to  in  the  authority  cited, 
ii^ury  to  it  by  disturbance  cannot  be  measured  by  any  standard  applicable  to 
the  privation  of  ordinary  comfort.  It  cannot  be  affirmed,  in  regard  to  the 
devotional  exercise  embraced  vrithin  the  privilege,  that  it  is  more  than  a  mental 
disturbance — an  inconvenience.  Human  tribimals  cannot  tell  anything  about 
the  effect  of  mere  noise  occasioned  by  ordinary  employments  on  the  mind.  The 
belief  is  reasonable  that  its  operations  are  independent  of  such  physical  fiuts, 
that  it  is  cognizant  of  its  own  impulse  and  emotions  under  all  ordinary  drcnm- 
stances,  when  in  its  normal  condition  and  free  from  disease.  This  is  the  rule  of 
the  criminal  law,  and  it  has  never  been  held  that  a  disturbance  from  ordinaiy 
causes  excuses  a  criminal  act  It  seems  to  me,  that  the  rule  expressed  in  tba 
cases  referred  to  is  the  only  true  one  in  judging  of  injury  from  alleged  nuisances, 
viz.,  such  as  naturally  and  necessarily  result  to  all  alike  who  come  within  their 
influence.  Not  to  one  on  account  of  peculiar  sentiments,  feelings,  or  tastes,  if  it 
would  have  no  effect  on  another  or  all  others  without  these  peculiar  sentiments 
or  tastes.  Not  to  a  sectarian  if  it  would  not  be  to  one  belonging  to  no  church. 
It  must  be  something  about  the  effects  of  which  all  agree ;  otherwise,  that  which 
might  be  no  nuisance  to  the  majority,  might  be  claimed  to  deteriorate  property 
by  particular  persons.    Noises  which  disturb  sleep,  bodily  rest,  a  physical 
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Elizabeth.  The  instances  of  the  interposition  of  the  court, 
however,  are,  it  is  said,  rare,  and  principally  confined  to 
informations  seeking  preventive  relief.  Thus,  informations  in 
equity  have  been  maintained  against  a  public  nuisance  by 
stopping  a  highway.  Analogous  to  that,  there  have  been 
many  cases  in  the  Court  of  Exchequer  of  nuisances  to  har- 
bors, which  are  a  species  of  highway ;  but  the  question  of 
nuisance  or  not  must,  in  cases  of  doubt,  be  tried  by  a  jury ; 
and  the  injunction  will  be  granted  or  not,  as  that  fact  is 
decided.  And  the  court,  in  the  exercise  of  its  jurisdiction, 
will  direct  the  matter  to  be  tried  upon  an  indictment,  and 
reserve  its  decree  accordingly.  —  In  the  first  place,  they  can 
interpose,  where  the  courts  of  law  cannot,  to  restrain  and 

rity ;  noziouB  gases,  sickening  smells,  oorrupted  waters,  and  the  like,  nsnallj 
aflect  the  mass  of  the  oommnnity  in  one  and  the  same  way,  and  may  be 
testified  to  by  all  possessed  of  their  natural  senses,  and  can  be  judged  of  by  their 
probaUe  eflfect  on  health  and  comfort,  and  in  this  way  damages  may  be  per- 
oeiTed  aqd  estimated.  Not  so  of  that  which  only  afiects  thought  or  meditation. 
What  woold  disturb  one  in  his  reflections  might  not  aflect  another.  There  can 
be  no  general  mle  or  experience  as  to  this ;  it  is  incapable  of  being  judged  of 
like  those  things  which  aflect  health  or  comfort.  We  are  not  without  authority 
on  this  point.  Owens  v.  Henman,  1  W.  &  S.  548,  was  a  common  law  action,  it 
is  true,  but  which  does  not  affect  the  principle ;  the  action  was  for  disturbing  the 
plaintifl;  a  member  of  the  '  Old  Presbyterian  Church  of  Wysox,'  by  loud  noises 
in  singing,  reading,  and  talking,  so  that  the  plaintifl',  as  he  alleged  in  his  narr, 
was  prevented  from  hearing  the  preacher  or  joining  in  the  religious  exercises  of 
the  occasion.  The  court  decided  for  the  defendant  on  the  demurrer,  and  on 
error  it  was  affirmed.  Sergeant,  J.,  in  delivering  the  opinion  of  the  court,  said : 
*  In  the  first  place,  the  injury  alleged  is  not  the  ground  of  an  action.  He  (the 
]daintifi)  claims  no  right  in  the  building,  or  any  pew  in  it,  which  has  been  invaded. 
There  is  no  damage  to  hi$  properU/f  health,  reputation,  or  perton.  He  is  disturbed 
in  listening  to  a  sermon  by  noises.  Could  an  action  be  brought  by  every  person 
whose  mind  or  feelings  were  disturbed  in  listening  to  a  discourse  or  any  other 
nealo/  exera'ae  (and  it  must  be  the  same  whether  in  church  or  elsewhere)  by  the 
noises,  voluntary  or  involuntary,  of  others,  the  field  of  litigation  would  be 
extended  beyond  endurance.  The  injury,  however,  is  not  of  a  temporal  nature  ; 
it  is  altogether  of  a  spiritual  character  for  which  no  action  lies.  It  is  settled  that 
an  action  on  the  case  does  not  lie  where  there  is  not  any  temporal  damage,  as, 
against  a  woman,  who  pretends  herself  single,  afid  inveigles  a  man  into  a  mar- 
riage, whereby  he  is  disturbed  in  his  conscience.  1  Com.  Dig.  180 ;  1  Lev.  247. 
17or  does  it  lie  for  refusing  to  administer  the  sacrament.  1  Sid.  34.  Nor  for  not 
reading  divine  service  to  plaintiff  and  the  tenants  of  his  manor.  5  Co.  73.  In 
5  B.  &  A.  356,  it  was  decided  that  action  will  not  lie  for  disturbing  the  plaintiff 
in  the  occupation  of  a  seat  in  the  body  of  a  church,  though  he  had  contributed 
to  the  making  of  the  seats.'  To  the  same  point  is  the  First  Baptist  Church  v. 
The  Utica  and  Schen.  B.  B.  Co.,  5  Barbour,  313,  in  which  is  cited  the  last  men- 
tioned case." 
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prevent  such  nuisances  which  are  threatened  or  are  in  prog- 
ress«  as  well  as  to  abate  those  already  existing;.  In  the  next 
place  by  a  perpetual  injunction  the  rLeijTr..,e  con.plete 
through  all  future  time;  whereas,  an  information  or  indict- 
ment at  the  common  law  can  only  dispose  of  the  present 
nuisance,  and  for  foture  acts  new  prosecutions  must  be  brought. 
In  the  next  place,  the  remedial  jpstice  in  equity  may  be 
prompt  and  immediate  before  irreparable  mischief  is  done ; 
whereas,  at  law,  nothing  can  be  done,  except  after  a  trial,  and 
upon  the  award  of  judgment.  In  the  next  place,  a  court  of 
equity  wUl  not  only  interfere  upon  the  information  of  the 
attorney-general,  but  also  upon  the  application  of  private 
parties,  directly  a£Pected  by  the  nuisance ;  whereas,  at  law,  in 
many  cases  the  remedy  is,  or  may  be,  solely  through  the  in- 
strumentality of  the  attorney-general.  But,  in  all  cases  of 
this  sort,  courts  of  equity  will  grant  an  injimction  to  restrain 
a  public  nuisance  only  in  cases  where  the  fact  is  clearly  made 
out  upon  determinate  and  satisfactory  evidence.^'  ^ 

§  4.  Upon  the  same  subject,  the  somewhat  unsettled  state 
of  the  law  may  be  best  illustrated  by  citing  the  observations 
of  eminent  judges  in  some  leading  cases. 

§  5.  *^  If  the  subject  were  represented  as  a  mere  public 
nuisance  I  could  not  interfere,  as  the  attorney-general  is  not 
a  party;  and  if  he  were  a  party,  the  complaint  must  not  be 
of  a  public  nuisance  merely,  but  which,  being  so  in  its  nature, 
is  attended  with  extreme  probability  of  irreparable  injury,  nor 
could  the  court  interfere  with  it  afber  a  trial  by  law.'*  ^ 

§  6.  "  Where  the  bill  is  filed  by  the  attorney-general,  and 
the  right  is  clear,  and  the  threatened  injury  irreparable,  an 
injunction  will  be  awarded  although  the  right  has  not  been 
established  at  law."^ 

§  7.  In  the  case  of  Attorney-General  v.  Forbes,*  Lord  Cot- 
tenham  remarked,  '^It  was  broadly  asserted,  that  an  applica- 

1  2  Story,  Eq.  §§  920-924a,  pp.  232-       <  Per  Hepburn,  J.,  Com.  v.  Biuh,  14 
236.  Penn.  195. 

«  Cowder  v.  Tinckler,  19  Ves.  617.  *  2  My.  &  Cr.  133. 
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tian  to  this  court  to  prevent  a  naisance  to  a  public  road,  was 
never  heard  of.  A  little  research,  however,  would  have 
found  many  such  instances.  Many  cases  might  have  been 
produced  in  which  the  court  has  interfered  to  prevent  nui- 
sances to  public  rivers  and  to  public  harbors.  Those  com- 
missioners possess  a  jurisdiction  founded  on  acts  of  Parliament, 
and  the  J  have  a  right,  within  the  due  limits  of  their  authority, 
to  do  all  necessary  acts  in  the  execution  of  their  Amotions. 
Nevertheless,  if  they  so  execute  what  they  conceive  to  be 
their  du^,  as  to  create  or  occasion  a  public  nuisance,  this 
court  has  an  undoubted  right  to  interpose.'^ 

§  8.  In  another  case,  it  is  said :  ^^  It  does  not  follow  because 
a  thing  is  a  nuisance  to  several  individuals,  that,  therefore,  it 
is  a  public  nuisance.  One  may  illustrate  that  very  simply  by 
supposing  the  case  of  a  man  building  up  a  wall  which  has  the 
effect  of  darkening  the  ancient  lights  of  half  a  doasen  different 
dwelling-houses.  It  does  not  follow,  that,  therefore,  it  is  a 
public  nuisance  which  can  be  indicted,  or  for  which  the  at- 
torney-general can  file  an  information  in  this  court."  ^ 

§  9.  ^^  To  constitute  a  public  nuisance,  the  thing  must  be 
such  as,  in  its  nature,  or  its  consequence,  is  a  nuisance  —  an 
injury  or  a  damage  to  all  persons  who  come  within  the  sphere 
of  its  operation,  though  it  may  be  so  in  a  greater  degree  to 
some  than  it  is  to  others.  For  example,  take  the  case  of  the 
operations  of  a  manufactory,  in  the  course  of  which  operations 
volumes  of  noxious  smoke  or  of  poisonous  effluvia  are  emitted. 
To  all  persons  who  are  at  all  within  the  reach  of  those  oper- 
ations it  is  more  or  less  objectionable,  more  or  less  a  nuisance 
in  the  popular  sense  of  the  term.  It  is  true  that,  to  those 
who  are  nearer  to  it,  it  may  be  a  greater  nuisance  than  it  is 
to  those  who  are  more  remote ;  but  still,  to  all  who  are  at  all 
within  the  reach  of  it,  it  id  more  or  less  a  nuisance.  Take 
another  ordinary  case  —  the  stopping  of  the  king's  highway. 
This  is  a  nuisance  to  all  who  may  have  occasion  to  travel  that 
highway.  It  may  be  a  much  greater  nuisance  to  a  person 
who  has  to  travel  the  road  every  day  of  his  life,  than  it  is  -to 

1  Per  y.  Chanc,  Soltan  v.  De  Held,  2  Sim.  N.  S.  144. 
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a  person  who  has  to  trayel  it  only  once  a  year,  or  once  in  five 
years.  If,  however,  the  thing  complained  of  is  such  that  it  is 
a  great  nuisance  to  those  who  are  more  immediately  within 
the  sphere  of  its  operations,  but  is  no  nuisance  or  incon- 
venience, or  is  even  advantageous  or  pleasurable  to  those  who 
are  more  removed  firom  it,  there,  I  conceive,  it  does  not  come 
within  the  meaning  of  the  term  public  nuisance.  The  case 
before  me  is  a  case  in  point.  A  peal  of  bells  may  be,  and  no 
doubt  is,  an  extreme  nuisance,  and,  perhaps,  an  intolerable 
nuisance  to  a  person  who  lives  within  a  very  few  feet  or  yards 
of  them ;  but  to  a  person  who  lives  at  a  distance  from  them, 
although  he  is  within  the  reach  of  their  sound,  so  far  from  its 
being  a  nuisance  or  an  inconvenience,  it  may  be  a  positive 
pleasure."  ^ 

§  10.  Motion  for  an  injunction  to  stay  the  building  of  a 
house  in  which  to  inoculate  for  the  small-pox.  The  chan- 
cellor intimated  that  the  attorney-general  could  at  his  dis- 
cretion file  an  information  as  for  a  public  nuisance,  but,  as  it 
had  not  been  settled  that  the  house  would  be  a  nuisance,  the 
injunction  was  denied.^ 

§  11.  Information  on  the  relation  of  the  Scotch  Hospital,  to 
enjoin  the  obstruction  and  darkening  of  the  ancient  lights  of 
the  hospital.  The  injunction  having  been  grantect,  a  disso- 
lution was  moved,  but  the  jurisdiction  was  held  undoubted, 
though  an  indictment  would  also  he.' 

§  12.  It  is  held  in  recent  American  cases,  that  chancery 
may  grant  an  injunction  against  an  act  threatened,  which,  if 
committed,  would  be  punishable  under  the  criminal  laws  as  a 
nuisance.^  Where  the  complainant  shows  that  acts  about  to 
be  done  by  the  defendant,  amounting  to  a  public  nuisance, 
will  also  cause  special  damage  to  himself;  ^  (a)  as,  if  they  will 

1  Per  V.Chanc,  Soltan  v.De  Held,S  *  The  People  v.  St.  Louis,  5  Gflm. 

Sim.  N.  S.  143.  351. 

s  Baines  r.  Baker,  Amb.  158 ;  3  Atk.  «  Walker  o.  Shem^^daon,  2  Wis.  334 ; 

750.  Mississippi,  &c.  v.  Waid,  8  Black,  4S5 ; 

<  Atty.-Gen.  v.  Kichol,  16  Yes.  338.  Zabriskie  v,  Jersey,  &c.,  8  Beasl.  314. 

(a)  A  very  recent  case  arose  before  the  Massachusetts  Supreme  Court,  Au- 
gust 8,  1868 ;   Judge  Gray.     Hewes  v.  Burdett    This  was  a  bill  in  equity 
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produce  extraordinary  injurj  to  his  property,  irreparable  in 
damages,  or  without  a  multitude  of  suits.^  So  chancery  will 
restrain  a  party  from  doing  an  act  injurious  to  an  individual, 
or  which  may  be  prejudicial  as  a  public  nuisance,  pending 
judicial  proceedings  before  those  tribunals,  by  which  the 
authority  to  do  the  act,  or  its  lawfulness,  is  to  be  deter- 
mined,^ 

§  12  a.  A  bill  in  equity,  for  the  abatement  of  a  nuisance  to 
a  highway,  cannot  be  maintained  by  one  whose  land  does  not 
abut  thereon,  and  who  is  only  injured,  in  common  with  others, 
by  being  deprived  of  the  use  of  the  highway,  although  the 
degree  of  injury  exceeds  that  suffered  by  others.' 

§  12  b.  Where  a  private  nuisance  is  itself  shown  to  produce 
a  definite  amount  of  injury;  an  injunction  against  it  may  be 
maintained,  although  other  persons  than  the  defendant  are 
committing  nuisances  of  the  same  kind,  and  though  the  platin- 
tiff  has  bought  out  such  parties,  who  had  acquired  rights 
against  him.^ 

§  12  c.  A  nuisance  injurious  to  individual  inhabitants  of  a 
town  cannot  be  enjoined  upon  a  bill  brought  by  the  town. 
And  to  sustain  such  bill  for  an  injury  to  town  property,  the 
town,  like  an  individual  owner  of  property,  must  allege  a 
special  injury,  not  similarly  affecting  the  public  at  large.^ 

1  PaiTish  V.  Stephens,  1  Oreg.  73.  *  Crosslej'  v.  Lightowler,  Law  Rep. 

*  Willuunson  v.  Caman,  1   Gill  &  J.  (Eiifir)  ^v  March,  1867,  p.  277 ;  ace 

ISi.  St.  Helen's  v.  Tipping,  1 1  H.  L.  C.  642. 

<  Hartshom  v.  South,  &c.,  3  Allen,  *  Dover  v.  Portsmonth,  &c.,  17  N.  H. 

501.  200. 

iDed  in  Essex  Conntj,  for  an  injunction.  The  defendants  are  owners  of 
estates  on  Washington  Street,  in  Haverhill,  on  opposite  sides  of  Little  Biver,  a 
small  stream  running  into  the  Merrimack,  under  a  stone  hridge  under  Wash- 
ington Street  Thej  are  constructing  a  wooden  huilding  over  the  river,  between 
their  brick  blocks,  and  the  complainants,  owners  of  estates  further  up  the  stream, 
seek  to  enjoin  them  on  the  ground  that  the  structure  will  interfere  with  naviga- 
tion. The  complainants  moved  for  a  preliminary  injunction,  but  the  respondents 
having  filed  answers,  the  case  was  heard  on  the  merits.  After  hearing  the  com- 
plainants' case  stated,  the  court  ruled  that  assuming  the  stream  to  be  navigable, 
the  complainants  showed  no  special  injury,  and  the  onlj  remedy  was  by  indict- 
ment   He  accordingly  ordered  the  bill  to  be  dismissed. 
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§  IS.  In  one  of  the  cases  already  cited  it  is  held,  that  one 
specially  injured  bj  a  public  nuisance  may  enjoin  it,  without 
making  the  attorney-general  party  to  the  bill.^  And,  in  an- 
other case,  it  is  said,  ^'In  informations  and  proceedings  for 
the  purpose  of  preventing  public  nuisances,  the  ordinary 
course  is  for  the  attorney-general  to  take  it  on  himself  to 
sue,  as  representing  the  public ;  but  it  is  equally  certain  that 
individuals,  who  conceive  themselves  aggrieved,  may  come 
forward  and  ask  the  assistance  of  the  court  to  prevent  a 
public  nuisance  from  which  they  have  individually  sustained 
damage."^ 

§  14.  We  shall  hereafter  (Chap.  XXVI.)  consider  the 
remedy  of  injunction,  as  applied  specially  to  railroads.  In 
the  present  connection,  it  may  be  remarked  that  a  steam  rail- 
road in  a  city  is  not  necessarily  a  nuisance,  nor  subject  to 
injunction  as  such.'  (a) 

§  14  a.  The  liberal  extent  to  which  equity  will  interfere  in 
enjoining  a  nuisance  is  illustrated  in  a  very  recent  English 
case. 

§  14  b.  A  sold  land  to  persons  described  in  the  deeds  as 
copper-smelters  and  copartners,  and  as  purchasing  for  part- 
nership purposes.     The  purchasers,  between  the  purchase  and 

1  Soltan  V.  De  Held,  S  Sim.  N.  S.        <  New  Albanj,  ftc  o.  ODaOj,  12 
188.  Ind.  551. 

'  Per  Lord  CotCenham,  Attjr.-Gen.  v. 
Forbes,  S  Mj.  &  Cr.  131. 

(a)  In  deciding  the  same  point,  the  following  remarks  were  made  bj  a  learned 
judge  in  New  York,  which,  for  their  rhetorical  animation  and  vivid  metaphor, 
jDKf  be  quoted  as  a  happj  departure  from  the  ordinary  tameness  and  diyneas  of 
judicial  language :  "  To  protest  against  this  power  of  adaptation,  inherent  in 
the  common  law,  to  cases  as  they  arise  in  our  onward  progress,  is  to  restrain 
and  impede,  not  develop  and  improve.  It  would  be  quite  as  wise  to  insist  that 
the  maritime  law,  which  was  sufficient  to  regulate  the  commerce  of  the  world 
when  a  Roman  galley  swept  timidly  and  cautiously  along  the  shore,  and  waa 
deemed  hopelessly  lost  in  a  starless  night,  shall  now  constitute  our  entire  code^ 
when  every  ocean  is  whitened  with  our  canvas,  every  sea  '  vexed  with  our  fish- 
eries/ and  the  keels  of  our  adventurous  navigators  i^ougfa  as  well  the  regions  of 
equatorial  heat  as  of  eternal  frost,  visit  all  climes,  and  exact  tribute  from  aU 
lands."    Per  Bacon,  J.,  Williams  v.  N.  Y.  Central,  &c.,  18  Barb.  848. 
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convejance,  nearly  finished  smelting  works  upon  the  lands. 
A  afterwards  sold  neighboring  land  to  the  plaintiff,  having 
fiill  notice  of  such  works,  and,  according  to  some  evidence  in 
the  case,  obtaining  a  reduction  of  price  on  thb  account. 
Having  recovered  a  judgment  at  law  for  the  nuisance,  with 
£860  damages,  he  filed  a  bill  for  injunction.  Held,  the  plain- 
tiff was  entitled  to  an  interlocutory  injunction.^  And  in 
another  late  case  it  is  said :  ^^  In  any  case  where  a  plaintiff 
could  obtain  substantial  damages  at  law,  he  is  entitled  to  an 
injunction  —  whether  it  be  smoke,  smell,  noise,  vapor,  or 
water,  or  any  other  gas  or  fluid.  Until  that  time  (twenty 
years}  has  elapsed,  the  owner  of  the  adjoining  or  neighboring 
tenement,  whether  he  has  or  has  not  previously  occupied  it, 
in  other  words,  whether  he  comes  to  the  nuisance  or  the 
nuisance  comes  to  him,  retains  his  right  to  have  the  air  that 
passes  over  hb  land  pure  and  unpolluted,  and  the  soil  and 
produce  of  it  uninjured  by  the  passage  of  gases,  by  the 
deposit  of  deleterious  substances,  or  by  the  flow  of  water. 
That  the  spot  firom  whence  the  nuisance  proceeded  was  a  fit, 
proper,  and  convenient  spot  for  carrying  on  the  business 
which  produced  the  nuisance,  is  no  excuse."  > 

§  14  c.  But,  in  a  recent  case  in  Vermont,  the  plaintiff 
having  bought  land  of  the  defendant,  and  built  a  house 
thereon  with  notice  of  the  defendant's  intention  to  erect  a 
bam  on  land  adjoining;  held,  an  injunction  could  not  be 
granted,  against  the  erection  of  such  bam.  It  would  be  an 
abridgment  in  equity  of  the  defendant's  latqfid  right.' 

§  14  d.  Lapse  of  time  is  sometimes  set  up  as  a  bar  to  an 
injunction.  Upon  this  point  it  is  very  recently  held,  that 
abandonment  of  a  party's  rights,  which  he  claims  to  be  in- 
fiiDged  by  the  nuisance,  for  less  than  twenty  years,  cannot  be 
relied  upon  as  a  positive  defence,  but  presents  a  question  to  be 
decided  by  circumstances.  A  strong  circumstance  in  favor  of 
abandonment,  is  the  lying  by  and  permitting  others  to  incur 


1  Tipping  V.  St  Helen's,  &c.,  Law    v.  Lambert,   Law    Rep.    (Eng.)  Eq., 
Rq>.  (£ng.)  Eq.,  Janoary,  1866,  p.  65.    April,  1867,  p.  413. 
«  Per  Lord  Uomilly,  M.  R.,  Crump        ■  Curtia  o.  Winslow,  38  Verm.  690. 
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expense  in  preparing  to  do  that,  which,  if  tminterraptedly 
continued  for  twenty  years,  would  destroy  the  easement. 
Actual  disuse  for  twenty  years,  during  which  adverse  rights 
are  acquired,  destroys  the  easement.^ 

§  14  e.  Where  a  nuisance  is  eantintied^  a  previous  action 
at  law  is  not  necessary  to  an  injunction,  unless  there  is  a  ques- 
tion of  title,  or  the  right  is  doubtful ;  and  a  vendee  may  enjoin, 
though  the  nuisance  was  previous  to  his  purchase.*  Sir  J.  L. 
Knight  Bruce  remarks,  in  a  recent  case :  *^  A  judgment  at 
law  has  been  obtained  by  the  plaintiff  for  a  nuisance  afiecting 
his  real  estate,  and  substantial  damages  have  been  given.  It 
is  almost  of  course,  that  a  court  of  equity  should  grant  an 
injunction  to  prevent  the  continuance  of  the  nuisance."  ' 

§  15.  The  remedy  of  injunction  does  not  supersede  that  of 
abatement.  It  is  said,  in  a  case  in  Massachusetts,  "  The 
plaintiffs'  right  being  fiiUy  established,  they  are  entitled  not 
only  to  the  abatement  of  the  nuisance,  but  to  a  perpetual 
injunction  to  prevent  its  renewal,  and  thereby  to  prevent 
multiplicity  of  suits  and  oppressive  litigation;  especially  as 
the  defendants  have  undertaken  to  maintain  their  supposed 
right  by  force,  whereby  the  pkintifis  have  been  for  a  long 
time  disturbed  in  the  enjoyment  of  their  just  right  of  prop- 
erty."* 

1  CrMsley  v.  Lihtowler,  Law  Rep.  *  Tipping  v.  St  Helen's,  &c.,  Law 

(Eng.)  Eq.,  Marcb»  1867,  p.  277  ;    ace.  Rep.  (Eng.)  £q.,  January,  1866,  p.  6$. 

Stokes  V.  Singers,  8  £.  &  B.  31  (Eng.  «  Per  Wilde,  J.,  Stevens  v.  Stevens 

C.  L.  R.  vol.  92).  11  Met  257. 

>  Hayden  v.  Tncker,  87  Mis.  214. 


CHAPTER  X. 

TRESPASS. 

1.  Genendmle. 

8.  Irreparable  injury. 

4.  Dissolviiig  of  ii^iinction. 

§  1.  An  injunction  will  not  be  granted  to  restrain  a  trei' 
p€LMj  (a)  unless  the  trespasser  is  insolvent,  or  the  injury  ir- 
reparable, and  destructive  to  the  plaintiiBTs  estate  —  to  its  very 
nature  and  substance  ;  and  such  as  calls  for  inunediate  relief.^ 
At  least  until  the  right  is  determined.'  There  must  be  some- 
thing particular  or  special  in  the  case,  for  which  a  court  of  law 
cannot  afford  adequate  redress,  and  for  which,  either  from  dif- 
ficult of  proof  or  some  other  cause,  the  party  cannot  obtain 
adequate  satis&ction  in  the  ordinary  course  of  law.^  ^'  Lord 
Eldon  said  that  there  was  no  instance  of  an  injunction  in  tres- 
pass, until  a  case  before  Lord  Thurlow,  relative  to  a  mine 
(Fleming's  case),  and  which  was  a  case  approaching  very 
nearly  to  waste  (the  defendant  having  worked  from  his  own 
land  into  the  coal-mine  of  the  plaintiff),  and  where  there  was 
no  dispute  about  the  right.  (The  case  rested  upon  the  prin- 
ciple of  irremediable  mischief  to  the  mine.)  Lord  Thurlow 
had  great  difficulty  as  to  injunction  for  trespass  ;  and  though 

1  Jamei  v.  Dixon,  20  Mis.  79 ;  Foe-  *  Schnrmeier  v,  St  Paul,  &c.,  8  Min. 

ter,  6  Eng.  504 ;  Wilson  v,  Hnghell,  1  113;  Whitman  v,  St.  Paul,  &c,  lb. 

Morr.  461  ;    Catching  v.  Terrell,  10  116. 

Geo.  576;  Shipley  o.  Sitter,  7  Md.  408;  <Bethane  v,  Wilkins,  8  Geo.  118; 

5  Geo.  576;  26  Miss.  84;  Centreyille,  Anthony  v.  Brooks,  5  Geo.  576;   10 

Ac  V.  Bamett,  2  Cart  536 ;   Brooks  Geo.  576 ;  The  Justices,  &c.  v.  The 

V.  Diaz,  35  Ala.  599.    (See  pp.  320,  Griffin,  ftc,  11  Geo.  246;  26  Miss.  84. 
829.) 

(a)  More  especially  if  without  color  of  right  Sutherland  v.  Maschop,  9 
Stockt,  57.  The  power  to  restrain  any  merely  personal  tort  is  doubted.  Kneed- 
ler  V.  Lane,  3  Grant,  523.  Both  the  threat  and  intent  of  committing  a  trespaM 
are  held  insufficient    Teris  v.  £Uis»  25  CaL  515. 


820  THE  LAW  OP  INJUNCTIONS.  [CH,   Z. 

Lord  Eldon  thonght  it  surprising  that  the  jurisdiction  hj  in- 
junction was  taken  so  freely  in  waste,  and  not  in  trespass,  yet 
he  proceeded  with  the  utmost  caution  and  diffidence,  and  only 
allowed  the  writ  in  solitary  cases  of  a  special  nature,  and 
where  irreparable  damage  might  bo  the  consequence,  if  the  act 
continued.  It  has  also  been  allowed  in  cases  where  the  tres- 
pass had  grown  into  a  nuisance,  or  where  the  principle  of  multi- 
plicity of  suits  among  numerous  claimants  was  applicable."  ^  (a) 
So  it  is  said,  in  a  very  recent  case,  "  The  interference  of  a 
court  of  equity  by  injunction,  in  a  case  of  trespass  to  land, 
and  where  an  action  at  law  will  lie,  is  of  modem  origin,  and 
an  exercise  of  power  to  be  justified  only  in  a  case  of  great 
and  irreparable  injury.  Doubtless,  too,  the  petitioner  who  in- 
vokes it,  in  conformity  with  principle  and  precedent,  should 
show  at  least  a  strong  jmm^  fade  case  of  right.**  ^  But  the 
court  may  grant  an  injunction,  if  the  trespass  should  continue 
so  long  as  to  become  a  nuisance  or  a  constant  grievance.'  Or 
in  cases  of  repeated  acts  and  trespasses.^  Or  in  case  of  **  one 
of  those  simple  and  summaiy  acts  which  can  be  so  immediately 
done,  that  it  is  not  possible  to  prevent  it  while  the  right  is 
being  tried."  ^  Though  the  fact  that  a  trespasser  is  insolvent 
will  not  give  chancery  jurisdiction  to  enjoin  his  acts,  where 
the  other  circumstances  of  the  case  preclude  it^  Thus  an 
injunction  may  be  had  against  a  trespass  upon  land,  which  will 
destroy  its  substance  so  that  it  cannot  be  replaced.^  So  where, 
in  asserting  a  public  right  of  way  by  dedication,  one  repeat- 
edly tore  down  fences  on  the  land  of  another ;  as  the  acts,  if 

1  Stevens  v.  Beekman,  1  John.  Ch.  *  Schetas's,  ice,,  35  Fenn.  88. 

819  ;  Will.  Eq.  382.  •  Sir  W.  Page   Wood,    Law  Bep. 

■Per  Batler,  J.,  Falls,  Ac.  v.  Tib-  (Eng.)  £q.,  Jalj,  1867,  p.  178. 

betts,  31  Conn.  168.  *  Centreville,  &c  v.  Bamett,  S  Cart. 

<  Whitfield  V.  Rogers,  26  Miss.  48;  536. 

7  Md.  408 ;  Moore  v.  Ferrell,  1  Kelly,  t  More  r.  Masaim,  10  Min.  590.   (See 

7.  pp.  319,  329.) 

(a)  "  On  the  same  ground,  the  injunction  is  granted  against  the  taking  of 
stones  of  peculiar  make,  or  stones  from  a  quarry.  The  mischief  reaches  the 
very  substance  and  value  of  the  estate.  The  practice  is  now  more  liberal.  "For 
the  purpose  of  quieting  a  possession,  or  preventing  a  multiplicity  of  actions,  or 
where  the  nature  of  the  inheritance  is  in  jeopardy,  or  iireparaUe  mischief  is 
threatened,  the  court  will  interfere  by  injunction,  even  against  a  person  actinia 
under  a  daim  of  right.  When  the  right  of  a  party  is  doubtful,  the  court  will 
not  grant  an  injunction,  until  the  right  is  established  at  law."    WIU.  Eq.  388. 
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allowed,  might  iximish  ground  for  such  claim.^  And  a  man- 
datory injunction  was  granted,  where  a  man  had  placed  a  tile* 
upon  his  neighbor's  chSneyiot."  And  in  a  bill  to  enjoin  a 
trespass,  and  also  for  specific  performance,  if  the  answer  dis- 
proves the  equity  as  to  the  agreement,  but  admits  the  trespass, 
the  court  will  not  dissolve  the  injunction.' 

§  2.  The  plaintiff  complained,  that  the  defendant  was  ac- 
customed to  land  his  steamboat  at  a  dock  of  great  value  be- 
longing to  the  plaintiff,  pretending  that  the  dock  was  public ; 
but,  as  no  serious  damage  was  to  be  apprehended  from  the 
continuance  of  the  act,  the  court  refused  to  grant  an  injunc- 
tion in  limine.^  So  also  to  restrain  a  stranger  from  taking 
rails  from  the  owner's  land,  and  for  an  account,  &c.^  So  for 
catting  and  carrying  away  timber,  however  wiUul,  an  injunc- 
tion will  not  be  granted.^  So,  although  damages  are  recover- 
able fi*om  one  who,  in  building  a  house,  has  inserted  the  ends 
of  the  joists  into  his  neighbor's  wall  without  license ;  an  in- 
junction to  remove  the  joists  will  not  be  granted,  unless  special 
facts  are  shown  requiring  it."^  Nor  for  placing  earth  -or  other 
materials  on  another's  land ;  the  proper  remedy  is  an  action 
for  trespass.®  Nor  for  throwing  down  fences,  and  letting  in 
cattle  upon  a  growing  crop ;  the  injury  being  susceptible  of 
perfect  pecuniary  compensation.^  Nor  for  the  erection  of  a 
trestle-work  for  a  railroad  upon  the  plaintiff's  land.^^  Nor  for 
a  tenant  illegally  dispossessed  by  a  sheriff,  under  a  sale  made 
by  him.^^  So  a  bill  for  injunction  alleged,  that  the  defendant, 
without  authority,  and  against  the  wishes  of  the  justices  in 
whom  the  title  was  vested,  seized  on  a  public  square,  and  was 
proceeding  to  erect  a  building  for  a  court-house,  insufficient 
for  that  purpose,  and  that  injury  would  be  thereby  caused, 
either  irreparable  or  to  be  repaired  only  after  great  delay  and 
at  great  expense.     Injunction  refused.^    So  the  plaintiffs  as- 

^  Carpenter  v.  Gwjnn,  35  Barb.  395.  ^  Rankin  v.  Charless,  19  Mis.  490. 

*  Hervey  v.  Smith,  1  E.  &  J.  389.  "  Mulyanj  v.  Kennedy,  26  Fenn.  44. 

*  The  Justices,  &c.  v.  The  Griffin,  '  Catching  r.  Terrell,  10  Geo.  576. 
Ac,  U  Geo.  246.  ^  Schnrmeier  v.  St.  PanI,  &c,  8  Min. 

«N.  Y.  Printing,  &c.   v.  Fitch,  1  113;    Whitman -o.  St.  Paul,  &c.,  lb. 

Paige,  97.  116. 

*  Cooper  V.  Hamilton,  8  Blackf.  377.  ^  Snlliyan  v.  Heamden,  11  Geo.  294. 

*  Cowles  V.  Shaw,  2  Clarke,  496.  ^  Justices  v.  Cosby,  5  Jones,  Eq.  254. 
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serted  their  right  to  certain  mining  claims,  and  complained 
of  the  defendant's  unlawftd  intrusion  therein ;  and  an  injunc- 
tion was  granted  restraining  certain  acts  of  trespass  done  and 
threatened.  Held,  the  suit  was  substantially  for  trespass; 
that  the  injunction  was  in  aid  of  the  suit,  and  could  not  be 
continued  after  a  verdict  had  been  rendered  for  the  defend- 
ants.^ 

§  3.  A  prayer  for  an  injunction,  to  restrain  a  trespass  which 
does  not  appear  to  cause  irreparable  injury,  is  fatally  defect 
ive.^  The  bill  must  allege  peculiar  circumstances  to  show  that 
the  mjmy  is  irreparable,  and  the  common  law  remedy  insuffi. 
cient.^  And  whether  the  damage  is  inieparable  or  not,  is  a 
conclusion  of  law,  which  the  court  draws  from  the  &cts  and 
circumstances  in  regard  to  the  trespass,  as  set  forth  in  the 
bill.*  (a) 

§  4.  It  is  held  that  an  injunction  to  restrain  a  trespass  will 
be  dissolved,  on  the  coming  in  of  the  answer,  denying  the 
right  of  the  complainant,  imless  it  appears  that  there  is  a  suit 
at  law  pending  to  try  the  title.^ 

1  BremiAii  o.  Quton,  17  Cal.  372.  *  The  Jnsticei,  &c.  o.  The  Griffin, 

>  Bolster  o.  Catterlin,  10  Ind.  117.        &c.,  11  Geo.  246. 

'  Hatdier  v.  Hampton,  7  Geo.  49.  *  Stewart  v.  Chew,  3  Bland,  440. 

(a)  So  an  injunction  ought  not  to  he  granted  in  aid  of  an  action  of  tiespan» 
nnlcBs  it  appear  that  the  i^juiy  will  be  irrqwrable  and  cannot  he  eompensaled 
in  damages.  It  it  not  sufficient  that  the  affidavit  alleges  irreparahle  iigniy;  it 
most  be  shown  to  the  court  how  and  why  it  would  be  so ;  espedaUj  where  no 
action  has  ever  settled  the  plaintiff's  rights.    Waldron  v.  BCarah,  5  OsL  119. 


CHAPTER  XI. 

WASTE. 

§  1.  Waste  is  a  familiar  ground  for  injunction ;  and  perhaps 
an  injury  better  entitled  to  be  termed  irremediabk  than  any 
other.^ 

§  2.  The  history  of  the  common  law  in  reference  to  waste 
is  thus  stated  by  Lord  Chief  Justice  Eyre  in  Jefferson  v.  Dur- 
ham,' termed  by  Judge  Story  "  a  celebrated  case  : "  *  "  At 
common  law  the  proceeding  in  waste  was  by  writ  of  prohibi- 
tion from  the  Court  of  Chancery,  which  was  considered  as 
the  foundation  of  a  suit  between  the  party  suffering  by  the 
waste,  and  the  party  committing  it.  If  that  writ  was  obeyed, 
the  ends  of  justice  were  answered.  But,  if  that  was  not 
obeyed,  and  an  alias  and  pluries  produced  no  effect,  then 
came  the  original  writ  of  attachment  out  of  chancery,  return- 
able in  a  court  of  common  law,  which  was  considered  as  the 
original  writ  of  the  court.  The  form  of  that  writ  shows  the  na- 
ture of  it.  It  was  the  same  original  writ  of  attachment  which 
was  and  i^  the  foundation  of  all  proceedings  in  prohibition, 
and  of  many  other  proceedings  in  this  court.  It  has  been  said, 
and  truly  so,  I  think,  so  &r  as  can  be  collected  frt)m  the  text 
writers,  that,  at  the  common  law,  this  proceeding  lay  only 
against  tenant  in  dower,  tenant  by  the  curtesy,  and  guardian 
in  chivalry.  It  was  extended  by  different  statutes  to  farmers, 
&c.  That,  which  these  statutes  gave  by  way  of  remedy,  was 
not  so  properly  the  introduction  of  a  new  law,  as  the  exten- 
sion of  an  old  one  to  a  new  description  of  persons.  The  first 
act,  which  introduced  anything  substantially  new,  was  that 
which  gave  a  writ  of  waste  or  estrepement,  pending  the  suit. 

1  See  Walker  v.  Sherman,  SO  Wend.       *  1  B.  &  P.  ISO. 
68S ;  Belyea  o.  Beayer,  34  Barb.  647.         *  S  Story,  £q.  SS3,  §  909. 
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But,  except  for  the  purpose  of  staying  proceedings  pending  a 
suit,  there  is  no  intimation  in  any  of  our  text  writers,  that  any 
prohibition  could  issue  from  those  courts."  Judge  Story  re- 
marks, however,  that  ^^  courts  of  equity  have  by  no  means 
limited  themselves  to  an  interference  .in  cases  of  this  sort 
(estrepejnent  in  real  actions).  They  have,  indeed,  often  inter- 
fered in  restraining  waste  by  persons  having  limited  interests 
in  property,  on  the  mere  ground  of  the  common  law  rights  of 
the  parties,  and  the  difficulty  of  attaining  the  immediate  pres- 
ervation of  the  property  from  destruction  or  irreparable  injury, 
by  the  process  of  the  common  law.  But  they  have  also  ex- 
tended this  statutory  relief  to  cases,  where  the  remedies  pro- 
vided in  the  courts  of  common  law  cannot  be  made  to  apply ; 
and  where  the  titles  of  the  parties  are  purely  of  an  equitable 
nature."  ^  So  it  is  remarked,  that  the  interference  of  equity 
in  case  of  waste  ^*  is  a  wholesome  jurisdiction,  to  be  liberally 
exercised ;  the  prevention  of  irreparable  injury,  and  depends 
on  much  latitude  of  discretion  in  the  court."  ^  And  that 
^*  the  jurisdiction  of  English  equity  in  cases  of  waste  began  with 
the  injunction  pendente  lite^  but  has  long  since  extended  itself 
to  cases  where  no  action  at  law  was  pending,  but  where  it  was 
needed  for  the  protection  of  trust  estates  and  estates  in  rever- 
sion and  remainder,  and  has  now  become  one  of  the  well- 
defined  branches  of  equity  jurisprudence."  '  So  also,  that  an 
injunction  to  stay  waste  has  become  almost  a  matter  of 
course.*  (a) 

1  S  Story,  Eq.  227,  §  912.  *  Per  Woodward,  J.,  Dennj  v.  Bnm- 

'  l^ane  o.  Yanderbnigh,  1  John.  Ch.    son,  29  Penn.  384. 
11.  «  Smith  0.  City,  &c.,  19  Geo.  89. 

(a)  The  following  remarks  illustrate  the  past  and  present  state  of  the  law  upon 
this  subject:  "Whether  the  law — provides  for  the  protection  of  property  in 
litigation  —  as  completely  or  efiectually  as  in  the  present  state  and  habits  of  so- 
ciety is  sufficient  for  general  convenience,  —  whether,  since  the  extensive  changes 
which,  within  the  last  few  years,  the  Legislature  has  introduced,  the  writ  of  es- 
trepement  —  is  a  remedy  that  remains  in  existence  or  can  be  obtained — it  is  not 
necessary  for  me  to  intimate  any  opinion.  But  I  am  not  aware  of  any  author- 
ity —  that  the  Court  of  Chancery — has  jurisdiction  to  interfere  for  the  purpose 
of  giving  relief  or  protection  in  all  cases  such  as  those,  or  analogous  to  those,  or 
within  the  same  reason  and  principle  as  these  (those),  in  which  the  writ  of  es- 
trepement  lies  or  did  lie.  I  am  not,  however,  convinced  that,  where  a  man  is  in 
possession  —  of  an  estate  by  a  tide  —  adverse  to  that  of  another,  without  any 
privity,  such  a  state  of  things,  if  the  party  in  possession,  by  his  answer,  whether 
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§  3.  Conformably  with  these  views,  "  equity  will,  in  many 
cases,  restrain  waste,  though  the  lease  contain  the  clause  tinih* 
cut  impeachmefnJb  of  wastes  which  takes  away  the  remedy  at 
law;  as  where  this  power  is  exercised  in  an  unreasonable 
manner,  and  against  conscience."  ^  So  an  intermediate  ten- 
ant for  life  may  enjoin  the  tenant  for  years  against  waste.^  So 
where  there  is  a  tenant  for  life  subject  to  waste,  remainder  for 
life  dispunishable  for  waste,  remainder  in  fee  ;  the  court  will 
not  suffer  an  agreement  between  the  two  tenants  for  life  to 
commit  waste  to  take  place  against  the  remainder-man,  before 
the  time  when  the  term  of  the  second  tenant  for  life  com- 
mences.^ And  a  bill  in  equity  a£:ainst  waste  lies  for  any 
lemainder-man  who  is  iiguid;  thSgh  an  action  at  law  J 
be  maintained  only  by  the  owner  of  the  first  estate  of  inheri- 
tance.^ So  equity  will  by  injunction  protect  a  mortgagee  of 
personal  as  well  as  real  property,  against  waste  or  destruction 
by  the  mortgagor  in  possession,  whether  a  default  have  been 
made  or  not.^  (See  Chap.  XXYIII.)  So,  in  a  proper  case, 
the  assignee  of  a  tenant  for  life,  without  impeachment  for 
waste,  may  be  restrained  irom  committing  waste  ;  thou^  he 
may  exercise  the  same  rights  as  his  assignor  might  have  exer- 
cised.^ So  A  granted  lands  to  the  use  of  trustees  for  a  term 
ians  waste,  and,  subject  thereto,  to  the  use  of  herself  for  life 
9an8  waste,  with  remainder  to  the  use  of  B  for  life  sans  waste, 
with  remainder  over,  with  remainder  to  B  in  fee.  The  trusts 
of  the  term  were,  by  cutting  and  seUing  timber,  or  by  demis- 
ing, mortgaging,  and  selling  the  premises,  to  raise  three  sums, 
the  first  of  which  was  to  be  raised  forthwith  and  paid  to  A. 
A  died  before  any  money  had  been  raised.  Six  years  after  the 
date  of  the  grant,  B,  as  tenant  for  life  in  possession,  advertised 

1  Kane  v.  yanderbnigh,  1  John.  Ch.  *  Dennett  v.  Dennett,  43  N.  H.  508. 

11.  *  Parsons  9.  Hughes,  12  Md.  1. 

s  Boswell's  case,  1  Rolle's  Abr.  877.  «  Qement  v.  Wheeler,  5  Fost.  861. 
•  Robinson  v.  Litton,  8  Atk.  210. 

trolj  or  nntmlj,  swears  his  title  to  be  jnst  and  valid,  or  that  of  his  adversary  to 
be  nnjnst  and  invalid,  does  of  necessity  prevent  a  court  of  equity  fW>m  inter- 
fering (before  any  judgment  at  law  or  decree  in  equity)  to  restrain  the  party  in 
poasesnon  from  stripping  the  estate  of  its  timber,  pulling  down  the  mansion- 
bouae  upon  it,  or  other  such  acts. —  Chanoeiy  does  not  treat  questions  of  destrue- 
livc  damage — now  exactiy  as  it  did  forty  or  fifty  years  back."  Per  Y.  Ghanc, 
V.  Jaggar,  2  Coll.  (38  Eng.  Cha.)  284. 
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a  sale  of  timber.  Held,  on  a  Ull  by  the  trastees  for  an  injunc- 
tion against  B,  that  by  the  terms  of  the  grant  the  trustees  had, 
as  to  the  mode  of  raising  the  moneys,  a  discretion  with  which 
the  court  could  not  interfere,  and  therefore  a  right  to  enter 
and  cut  timber,  to  which  right  B's  estate,  though  sons  waste, 
was  subordinate ;  and  B  was  restrained  from  cutting  or  selling 
the  timber  whfle  the  moneys  remained  to  be  raised.^  And  it 
is  held  that  an  injunction  lies  against  waste,  though  the  plain- 
tiff is  in  possession.' 

§  3  a.  But  in  order  to  restrain  waste  of  city  property  belong- 
ing to  a  sinking  fund,  a  creditor  of  the  city  must  show  that  he 
is  likely  thereby  to  lose  his  debt^  So  one  not  having  the  legal 
title  to  land  cannot  maintain  a  suit  to  recover  the  land  and 
damages  for  waste  committed  upon  it;  and  therefore  his 
prayer,  in  such  suit,  for  a  temporary  injunction  against  the 
waste,  will  be  denied.^ 

§  4.  Equity  will  grant  an  injunction,  to  prevent  the  destmc- 
tion  of  timber,  ornamental,  or  fruit  trees,  whether  such  trees 
were  planted  for  shade  and  ornament,  or  grew  naturally  in 
the  position  which  renders  them  thus  valuable  to  the  owner. 
And  the  jurisdiction  does  not  depend  on  their  value  as  wood 
or  timber,  but  on  their  location  as  part  of  an  estate,  rendering 
it  more  valuable  by  the  use  to  which  they  are  or  may  be  de- 
voted.^ So  acts  which  would  result  in  the  destruction  of  all 
the  timber  on  a  man's  home  plantation,  where  wood  and  tim- 
ber are  necessary  to  the  enjoyment  of  the  properly  in  that 
character,  are  sufficient  to  authorize  an  injunction.^  So  where 
an  equity  in  real  estate  is  attached,  equity  will  restrain  the 
cutting  and  removing  of  wood  to  the  injury  of  the  securilyj 
So,  on  the  ground  of  irreparable  damage,  and  if  done  without 
authority  of  law,  digging  deep  holes,  and  planting  therein  large 
stone  pillars  or  abutments,  digging  and  carrying  away  large 
banks  of  valuable   clay,  and  constructing  an  aqueduct  by 

1  Kekewicli  v.  Marker,  5  Eng.  Law       *  GUlett  v.  Treganza,  13  ^a.  472. 
&  Eg.  129.  «  Natoma,  &c  v.  aarkin,  14  CaL 

>  More  V.  Maaaim,  10  Min.  590.  544 ;  Shipley  v.  Hitter,  7  Md.  408. 

*  Boosevelt  v.  Draper,  23  N.  Y.  (9        >  Davia  v.  Reed,  14  Md.  152. 
Bmithj  318.  V  Monlton  v.  Stowdl,  16  N.  H.  sai. 
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ditches  and  embankments  throngh,  and  thus  permanently 
dividing,  the  complainant's  land.^  So  insolvent  persons,  who 
threaten  to  enter  upon  land  owned  and  possessed  by  the  com- 
plainant, and  to  dig  thereon,  whereby  the  streams  and  springs 
would  be  greatly  injured,  may  be  enjoined.^  But  an  injunc- 
tion will  not  be  granted  against  cutting  trees  merely  alleged 
to  be  ornamental.  It  must  appear  that  they  were  planted  or 
left  standing  for  ornament.*  Nor  is  it  a  sufScient  averment, 
that  they  *^  contribute  to  ornament."  ^ 

§  5.  But  it  was  held  in  an  early  American  case,  though 
somewhat  too  broadly  in  the  light  of  subsequent  decisions, 
that  an  injunction  to  stay  waste  is  never  granted  against  a 
defendant  in  possession,  and  claiming  by  title  adverse  to  that  of 
the  plaintiff.^  And  Lord  Eldon  remarked :  ^^  It  was  always 
surprising  to  me,  that  the  jurisdiction  by  injunction  was  taken 
so  freely  in  waste  and  not  in  trespass ;  for  there  is  a  writ  at 
common  law  after  action  to  restrain  waste.  But  a  trespass 
after  one  action  may  be  repeated."  ^  (a)    And  he  decided  in 

1  Reddall  v.  Brjan,  14  Md.  444.  «  Williams  v.  McNamara,  8  Ves.  70. 

*  Bendey  v.  Mountain,  &c.,  13  Cal.  *  Per  Kent»  Chanc,  Lansing  v.  North, 
806.  &c.,  7  John.  Ch.  164;   PilWorth  v. 

*  Coffin  V.  Coffin,  Jae.  70 ;  Marauis,  Hopton,  6  Ves.  51 ;  Storm  v.  Mann,  4 
Ac  V.  Sandys.  6  Yes.  110.    See  Lord  John.  Ch.  SI. 

Tamworth  c.  Lord  Ferris,  6  Yes.  419 ;        >  Per  Lord  Eldon,  Smith  v,  CoUyer, 
Dar  9.  Merry,  16  Yes.  875 ;  Williams    S  Yes.  90. 
V.  McNamara,  8  lb.  70;  Ne?rdegate  v. 
Kewdegate,  1  Sim.  181. 

(a)  In  an  earlier  case,  Hanson  v,  Gardiner  (7  Yes.  806),  Lord  Eldon  remarks 
upon  the  caution  with  which  equity  had  interftred  by  injunction  in  cases  of  tres- 
pass or  eren  of  waste,  citing  the  authority  of  Hardwicke,  Thurlow,  BuUer,  and 
Kenyon.  And  Lord  Hardwicke  remarks :  "  There  is  no  such  thing  as  an  iiyuno- 
tion  until  hearing  being  of  course.  There  cannot  be  a  stronger  instance  —  than 
the  case  of  waste.  After  answer  come  in  and  affidavits  read — the  court  will, 
according  to  their  discretion,  continue  the  injunction  until  hearing  or  not,  and 
yet  the  plaintiff  may  go  on  with  the  cause,  and  finally  haye  a  decree  to  stay 
waste."    Potter  v.  Chapman,  1  Ambl.  98. 

Plaintiff,  being  a  termor  at  ground-rent,  brought  a  bill  against  his  lessee  to  stay 
waste,  and  moved  at  the  Bolls  for  an  injunction,  Imt  wa»  denied  f  and  it  was  now 
moved  again  before  Ijord  Ckaneeihr,  and  granted.    Farrant  v.  Lee,  1  Ambl.  105. 

Where  the  alleged  grievance  was  the  removal  of  wood,  the  plaintiff  relied 
on  possession  under  an  agreement  with  the  husband  of  one  of  tenants  in  com- 
mon "  with  the  consent  and  approbation  of  his  wife."  The  defendants  rely  on 
possession  under  a  deed  from  both  tenants,  executed  after  death  of  the  hus- 
band. The  plaintiff's  possession  was  held  not  adverse,  and  an  injunction  refused. 
Dean  v.  Brown,  88  Md.  17. 
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the  same  case,  that  no  injunction  lies  against  waste  in  case  of 
a  disputed  title  between  heir  and  devisee.^  And  it  is  held 
that  a  bill  for  injunction  to  staj  destructive  waste  cannot  be 
sustained  against  one  in  exclusive  possession,  claiming  color- 
ablj  the  absolute  estate,  where  no  action  at  law  has  been 
brought  and  none  contemplated.^  And  that  a  party  is  not  to  be 
restrained  from  cutting  timber  on  land  in  his  possession,  when 
the  weight  of  the  evidence  is  rather  in  iavor  of  his  right  and 
title.^  So  A,  claiming  title  to  a  cedar  swamp,  complained 
that  B  had  cut  a  part  of  the  cedar,  and  moved  it  to  lands  of  a 
third  person,  where  it  had  been  sold  at  auction  ;  and  he  prayed 
an  injunction  against  B  and  the  bidders,  restraining  them  from 
carrying  it  away,  and  B  from  farther  cutting.  The  injunction 
was  allowed.  After  answer  of  B,  claiming  title  to  the  swamp, 
and  proof  that  B  was  able  to  respond,  the  court  dissolved  the 
injunction.^  But  it  has  been  held  in  a  late  case,  that  chancery 
will  interpose  to  prevent  the  destruction  of  the  inheritance, 
even  where  both  title  and  possession  are  in  dispute.^  So  it  is 
held,  that,  where  the  right  is  doubtfril,  the  court  should  direct 
a  trial,  and,  in  the  mean  time,  if  there  be  any  danger  of  irrep- 
arable mischief,  a  temporary  injunction  should  be  ordered. 
Thus  in  an  action  to  enjoin  removing  timber  from  land 
claimed  by  the  plaintiff;  title  in  the  plaintiff,  unlawful  pos- 
session by  force  by  the  defendants,  and  the  pendency  of  a  suit 
by  the  plaintiff,  for  the  forcible  entry  and  detainer,  were 
averred.  The  defendants  objected,  that  they  were  in  pos- 
session and  that  no  action  to  try  the  title  had  been  brou^t. 
The  plaintiff  did  not  ask  to  be  restored  to  possession. 
Held,  he  was  entitled  to  the  relief  sought.^  And  the  fol- 
lowing remarks  of  the  court  in  New  York  show  a  much 
more  liberal  adoption  of  the  remedy  than  was  sanctioned 
by  the  earlier  cases.  ^^  The  defendant  insists  that  as  he  is 
in  possession,  claiming  adversely  to  the  plaintiff,  and  as  the 
title  is  in  dispute,  an  injunction  bill  to  stay  waste  cannot 
be  sustained.  Storms  (Storm)  v.  Mann'^  is  cited  in  support 
of  this  proposition.      In  that  case,  the  defendant  had  been 

^  Smith  9.  CoUyer,  S  Ves.  89.  ^  Oorneliiu  v.  Post,  1  Stockt.  196. 

*  Boffey  V.  Shnte,  4  Jones,  Eq.  174.  *  Hicks  v.  ^qhael,  15  Cal.  107. 
>  Simth  9.  Wilson,  10  Cal.  5SS.  ▼  4  John.  Ch.  SI. 

*  Brown  0.  FolweU,  3  Halst  Ch.  593. 
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in  possession  of  the  premises  a  long  time,  and  was  in  pos- 
session at  the  time  of  the  filing  of  the  bill ;  the  plaintiff 
had  commenced  an  ejectment  at  law,  and  the  defendant  had 
joined  issue  with  him  on  the  question  of  title,  and  the  action 
was  pending  undetennined.  But  in  the  bill  in  that  case  there 
was  no  allegation  of  the  insolvency  of  the  defendant,  or  that 
the  waste  which  he  was  committing  would  be  an  irreparable 
injury  to  the  premises."  ^ 

§  5  a.  Lord  Eldon  said :  ^^  I  never  would  grant  an  injunc- 
tion upon  an  affidavit,  stating,  that  the  deponent  verily 
believes  the  defendant  is  about  to  cut  timber."'  So  an 
injunction  was  revised  where  the  bill  stated  that  the  defend- 
ants had  commenced  cutting,  and  that  the  complainants 
*'  believed  "  that  the  defendants  had  threatened  and  then  in- 
tended to  cut  down  and  carry  away  ^*  large  quantities  of  the 
wood,"  Ac.^ 

§  5  b.  On  account  of  the  great  expense  incident  to  mining^ 
an  injunction  will  not  be  readily  granted  in  such  case ;  nor  in 
case  of  laeKe%^  And,  in  the  case  of  Haigh  v.  J^gger^^  the 
facts  were  as  follows :  *^  Both  parties  claimed  in  effect  under 
the  same  lessor  or  grantor ;  the  question  being,  whether  a  cer- 
tain lease  or  grant  had  expired  or  been  abandoned  ;  the  plain- 
tiff alleging  that  it  had.  The  defendants  had  been  working 
the  coal  in  question  since  August,  1844,  but  the  bill  was  not 
filed  till  about  a  year  afterwards.  An  action  had  been  com- 
menced by  the  plaintiffs  and  discontinued.  Under  these 
circumstances,  an  injunction  was  refiised.  The  vice-chan- 
cellor remarked :  "  The  defendants,  who  claim  a  right  to  do 
what  they  are  doing,  are,  it  is  true,  by  working  the  coal,  tak- 
ing the  very  substance  of  the  property,  which  may  in  a  sense 
be  perhaps  called  in  this  case,  and  might  in  others  most  cer- 
tainly be,  waste  or  destruction ;  but,  on  the  other  hand,  it  is 
the  only  mode  in  which  the  property  in  question  can  be  use- 
fully enjoyed  or  made  available,  and  may,  therefore,  in  a  sense 

1  Per  Paige,  J.,  Spear  p.  Cutter,  5        *  Grej  v.  Northumberland,  17  Ves. 
Barb.  487.  281 ;  Birmingliam,  &c.  v.  Lloyd,  18  lb. 

*  Etches  V.  Lance,  7  Vea.  416.  515. 

«  Cornelius  v.  Post,  1  Stockt  196.  *  8  Coll.  238 ;  33  Eng.  Cha.  (See  pp. 

319,  320.) 


880  THE  LAW  OP  INJUNCTIONS.  [CH.  XI. 

perhaps  be  deemed  not  more  than  taking  the  ordinary  use  of 
the  thing  in  dispute ;  nor  is  an  imskilfbl  or  unworkmanlike 
working  established  against  the  defendants,  nor  are  they  said 
to  be  insolvent'^  And  after  several  months'  occupation  of  a 
mining  claim,  and  considerable  expenditures  upon  it,  the  work 
will  not  be  enjoined  except  for  dear  and  strong  reasons.^ 

§  5  c.  But  where,  in  an  action  for  trespass  upon  a  mining 
claim,  praying  for  a  perpetual  injunction,  in  which  the  main 
issue  raised  was  the  title  to  the  land,  the  juiy  found  a  verdict 
for  the  plaintiffs,  with  one  dollar  damages;  and  the  court 
rendered  judgment  accordingly,  but  refiised  to  grant  the 
injunction  :  held,  upon  appeal,  the  verdict  entitled  the  plain- 
tifis  to  the  injunction.^ 

§  6.  A  bill  alleging  that  the  trespasser  is  about  to  commit 
irreparable  injury  by  boxing  and  working  turpentine  trees, 
and  by  cutting  timber  and  making  staves  on  land,  fit  only  to 
be  cultivated  for  these  products,  without  an  averment  of  the 
defendant's  insolvency,  will  be  dismissed  on  motion.* 

§  7.  An  injunction  will  not  lie  to  prevent  the  commission  or 
repetition  of  a  trespass,  in  entering  and  cutting  down  timber 
on  land  of  which  the  plaintiff  is  in  possession  as  owner,  he 
having  an  adequate  remedy  at  law  for  the  trespass,  and  noth- 
ing appearing  in  the  case  so  special  or  peculiar  as  to  call  for 
that  particular  relief.  But  where  the  complainant  is  a  married 
woman,  and  the  lands  are  her  separate  estate,  by  deed  apr 
pointing  her  husband  trustee,  who,  contrary  to  her  wishes  and 
to  his  duty,  enters  into  an  agreement  for  the  submission  to 
arbitration  of  an  unfounded  claim  by  one  of  the  respondents 
to  cut  timber  on  the  land ;  and  an  award  is  made  in  favor 
of  the  claimant:  upon  a  bill  allegmg  that  the  respondents, 
armed  with  the  award,  are  cutting  the  timber,  and  assert  the 
right  to  do  so,  ^^  and  will  continue  to  do  so,  unless  restrained  " 
by  the  order  of  the  court,  an  injunction  will  be  granted.^ 

§  8.  An  injunction  to  stay  waste,  pending  an  ejectment  suit, 

1  Real,  6c  v.  Pond,  &c.,  23  Cal.  8S.         >  Cause  v.  Perkins,  S  Jones,  Eq.  177. 
*  McLanghlin  v,  Kelly,  S8  Cal.  Sll.  *  Thomas  v,  James,  32  Ala.  723. 
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will  not  be  contmned,  where  tlie  defendant  is  in  possession 
claiming  adversely,  especially  if  there  has  been  needless  de- 
lay in  the  prosecution  of  the  ejectment.^ 

§  9.  **'  In  cases  of  waste,  the  account  goes  merely  upon  the 
injunction."  *  "  The  right  to  an  account  for  waste  already 
committed  is  incidental  to  the  right  to  file  a  bill  to  prevent 
farther  waste,  though  no  bill  will  He  merely  for  an  account  for 
waste  done,  because  the  plaintiff  has  an  ample  remedy  at 
law."  •  So  equity  may  forbid  by  injunction  the  removal  of 
what  has  been  obtained  by  past  waste.^  So,  although  equity 
will  not  sustain  a  bill  filed  solely  to  prevent  removal  of  timber 
wrongiully  cut,  or  for  an  account  of  past  waste,  there  being  a 
complete  remedy  at  law ;  yet  when  the  bill  is  also  filed  to 
prevent  future  waste,  to  avoid  multiplicity  of  suits,  the  court 
will  allow  an  account  of  and  satisfaction  for  what  has  been 
done,  and,  to  prevent  irreparable  mischief,  will  enjoin  removal 
of  the  timber.* 

§  10.  A  party  praying  for  an  injunction  against  a  lessee  for 
waste,  alleging  himself  to  be  a  purchaser  from  the  lessor  by 
deed,  must  exhibit  his  deed,  and  prove  its  execution,  in  order 
to  obtain  an  injunction.^ 

§  11.  A  bill  for  a  special'  injunction,  to  restrain  a  party  in 
possession,  and  claiming  adversely,  from  cutting  timber,  must 
not  only  set  forth  that  the  threatened  injury  would  be  irrep- 
arable, but  must  also  state  how  it  would  be  so,  that  the  court 
may  see  clearly  that  such  would  be  the  result.'^  (a) 

1  Himns  v.  Woodward,  Hopk.  342.  '  Spear  v.  Cutter,  5  Barb.  486. 

■  Per  Xord  Eldon,  Grierson  r.  Eyre,  •  London  ».  Warfield,  5  J.  J.  Marsh. 

9  Ves.  346.  196. 

>PerBell,C.  J., Dennett  V.Dennett,  ^  Thompson  v.  Williams,  1  Jones, 

43  N.  H.  503.  £q.  176;  Bogej  u.  Shute,  1  Jones,  £q. 

*  United  States  v.  Parrott,  1  McAll.  180. 
C.  C.  271. 

(a)  A  bill  being  filed  for  an  injunction  to  restrain  waste,  pending  an  action  of 
gectment  brought  to  try  the  title,  the  ejectment  being  successful,  the  injunction 
submitted  to,  and  the  defendant  having  quietly  permitted  the  plaintiff,  after  a 
verdict  at  law,  to  sell  the  estate,  and  not  alleging  that  he  intended  to  take  any 
steps  to  disturb  the  verdict  at  law,  and  the  defendant  being  a  pauper,  and  having 
recently  changed  his  solicitor ;  it  was  held,  that  the  special  circumstances  took 
the  case  out  of  the  general  rule,  on  a  motion  to  dismiss  for  want  of  prosecution. 
Pinfold  V.  Pinfold,  15  Eng.  Law  &  Eq.  10. 


CHAPTER  XII. 

DSUKY. 

§  1.  UsuBY  is  sometiines  set  np  as  a  ground  of  iDJimction.^ 
Thus  a  creditor  is  not  allowed  to  make  it  a  condition  of  a 
loan,  that  he  shall  receive  a  compensation  for  his  services  in 
procuring  the  money ;  and  if  such  compensation  is  included 
in  the  security  given  for  the  loan,  the  court  will,  on  the 
debtor's  paying  into  court  the  sum  reported  to  be  due  by  a 
master,  after  deducting  the  sum  charged  for  such  services, 
grant  an  injunction  to  stay  proceedings  upon  a  mortgage  by 
which  the  loan  is  secured.^  The  court  remarks :  "  This  court 
is  always  jealous  of  collateral  demands  and  advantages  claimed 
by  a  creditor  as  a  condition  of  the  loan  of  money.  The  actual 
expenses  of  the  writings  ought  to  be  paid ;  but  to  allow  the 
creditor  to  make  it  a  condition  of  the  loan,  that  he*  shall  re- 
ceive a  compensation  for  his  services^  in  procuring  the  money, 
and  to  mclude  that  compensation  m  the  security,  is  against 
sound  principle,  and  tends  most  manifestly  to  oppression  and 
usury,  if  it  is  not  usury  in  itself."  ^ 

§  2.  In  cases  of  concurrent  jurisdiction,  a  preliminary  in- 
junction to  restrain  a  suit  at  law  upon  a  usurious  contract 
will  not  be  granted,  unless  the  plaintiff  shows  that  he  would 
be  deprived  of  some  legal  or  equitable  right,  if  the  adverse 
party  should  be  permitted  to  proceed.*  Thus  the  court  will 
not  stay  a  suit  at  law  upon  a  note  not  negotiable,  for 
usuiy,  of  which  the  lender  is  the  only  witness ;  the  maker 
having,  under  the  statute,  a  complete  defence,  by  examining 
the  plaintiff  in  the  suit.*    Nor  will  an  injunction  of  a  judg- 

^  See  Spann  v.  Sterns,  18  Tex.  556.  *  Mitchell  v.  Oakley,  7  Paige,  68. 

s  Hine  v.  Handy,  1  John.  Ch.  6.  >  Ferrin  v.  Striker,  7  Paige,  598. 

*  Per  Kent,  Chanc,  Hine  v.  Handy, 
1  John.  Ch.  ^. 
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ment  be  granted  for  usury,^  which  the  party  neglected  to  set 
up  after  notice.^ 

§  3.  An  injunction  of  a  sale  under  a  trust-deed,  given  as 
security  for  a  usurious  debt,  requires  a  tender  of  the  amount 
acknowledged  to  be  due.^ 

1  M'Collum  V.  Frewitt,  1  Ala.  Sd.        '  Chinn  v.  MitcheU,  2  Met  Kj.  92. 
Cas.  498.  *  Casady  v.  Boiler,  11  Iowa,  242. 


CHAPTER  XIII. 

POSSESSION  AND  REMOVAL. 

§  1.  Equity  sometimes  interposes  bj  injunction  to  give 
fossewion  of  property.  More  especiftllj  delivery  may  be 
ordered  in  case  of  trutt.^  It  is  said,  **  Courts  of  equity  in- 
terfere and  effectuate  their  own  decrees  in  many  cases  by 
injunctions,  in  the  nature  of  a  judicial  writ  or  execution  for 
possession  of  the  property  in  controversy  ;  as,  for  example,  by 
injunctions  to  yield  up,  deliver,  quiet,  or  continue  the  posses- 
sicm,  followed  up  by  a  writ  of  assistance.  Injunctions  of  this 
sort  are  older  than  the  time  of  Lord  Bacon,  since,  in  his 
ordinances,  they  are  treated  as  a  well-known  process.  Indeed, 
they  hpve  been  distinctly  traced  back  to  the  reign  of  Elizabeth 
and  Edward  the  Sixth,  and  even  of  Henry  the  Eighth."  *  (a) 

'  Farington   v.  Parker,  Law   Bep.        >  2  Story,  £q.  26S,  §  959. 
(Sng.)  Eq.,  July,  1867,  p.  115. 

(a)  Where  a  complainant  obtains  an  injunction  to  restrain  the  sale  of  prop- 
erty, which  remains  in  his  poesession,  he  giving  bond  and  security  to  have  it 
forthcoming  to  answer  the  decree  of  the  court,  and  the  bill  is  dismissed  upon 
appeal,  the  defendant  cannot  obtain  possession  of  the  property  upon  application 
by  petition  to  the  Chancery  Court,  by  virtue  of  a  writ  of  restitution.  He  must 
resort  to  his  remedy  upon  the  injunction  bond,  or  to  an  original  suit  to  obtain 
possession.  In  practice,  the  writ  of  restitution  appears  to  be  unknown  in  the 
Chanoeiy  Court.    Starke  v.  Lewis,  23  Ifiss.  151. 

An  old  authority  recognizes  the  jurisdictioB  of  equity  for  quieting  poesession 
after  three  years.  Com.  Dig.  dumcory,  D.  12 ;  Bac.  Ordin.  Beames,  Ch.  15. 
After  a  writ  of  execution  of  a  decree,  and  an  attachment  served  on  the  defend- 
ant ;  the  plamtiff  may  have  an  injunction  to  deliver  possession,  and  then  a  writ 
of  assistance,  ooomianding  the  sheriff  to  aid  in  giving  possession.  Striblej  v. 
Hawkie,  8  Atk.  275. 

An  order  had  been  obtained  by  the  phdntiA,  upon  a  motion  of  course  for  an 
injunction  to  deliver  possession  of  an  estate,  aooording  to  a  previous  decree, 
with  the  alleged  olgect  of  grounding  upon  the  order  the  writ  of  amstoiiM,  to 
be  executed  by  the  sheriff  in  case  of  disobedience.  It  was  admitted  that  thia 
course  had  not  been  adopted  for  about  twenty  years.  Haguenin  v.  Basely,  15 
Yea.  lao. 

In  a  case  between  the  widow  of  a  fitther  and  the  representatives  of  his  deceased 
ion,  where  the  latter  had  intermixed  the  papers  of  the  former  with  his  own,  the 
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Thus  where  a  court  of  equity  decrees  a  conveyance,  and  the 
defendant  refiises  to  obey  the  decree,  a  writ  of  injunction,  to 
compel  delivery  of  the  possession,  may  be  issued,  and,  if  that 
be  not  obeyed,  an  habere  faciaa  poaaessianem.^ 

§  1  a.  In  a  case  often  cited,  the  plaintiff  claimed,  as  treaaur^ 
trove  upon  his  manor,  an  ancient  silver  altar-piece,  having  a 
Greek  inscription  and  dedicated  to  Hercules,  which  came  into 
the  defendant's  hands  with  notice  of  his  title.  The  plaintiff 
brings  a  bill  to  enforce  his  title  to  the  article,  and  also  to  pre- 
vent the  defendant  from  defacing  the  altar-piece.  Held,  from 
the  peculiar  nature  of  the  thing,  as  an  article  of  curiosity,  in 
consequence  of  which  an  action  at  law  might  afford  inade- 
quate compensation,  an  ii\junction  should  be  granted.^  So,  in 
Pennsylvania,  a  bill  for  an  injunction  was  maintained  in  behalf 
of  a  surveyor,  who  had  left  in  the  hands  of  the  defendant,  a 
former  pupil,  certain  plans  and  surveys  of  lands  and  streets, 
and  also  furniture  and  instruments  used  in  the  business  of 
surveying.  Mr.  Justice  Bell,  in  his  elaborate  opinion,  refers 
to  the  several  English  cases  where  this  remedy  was  applied  to 
restore  possession  of  title-deeds,  valuable  paintings,  an  antique 
silver  altar-piece,  an  ancient  horn,  the  symbol  of  tenure,  heir- 
looms, and  a  finely-carved  cherry  stone.  "  Such  articles  as 
these  are  commonly  esteemed  not  altogether,  or  perhaps  at 
all,   for  their  intrinsic  value,  but  as  being  objects  of  attach- 

^  QarretBon  o.  CkMde,  1  Ear.  &  J.       *  Duke,  &c.  v.  Cookaon,  3  P.  Wma. 
870.  390. 

yioe-chanoellor  said,  **  It  was  the  duty  of  the  son  not  to  allow  any  intemuxt- 
ure.  That  is  the  old  principle  of  the  dvil  law,  and  it  has  heen  always  adopted 
in  this  court.  6.  and  A.  claim  to  act  as  the  executors  of  the  son ;  and  the/ 
admit  that  they  hare  papers  belonging  to  the  estate  of  the  father ;  and,  therefore, 
they  ought,  immediately  after  the  son's  death,  to  hare  handed  over  those  papers . 
to  the  plaintiff.  Then  it  was  said  that  there  has  been  a  difficulty  in  making  out 
what  papers  belong  to  the  father ;  but,  though  four  months  have  elapsed  since 
the  son's  death,  it  does  not  appear  that  the  defendants  hare  made  any  attempt  to 
ascertain  which  belong  to  the  father  and  which  belong  to  the  son.  Now  the 
object  of  the  application  is  in  the  first  place,  to  prevent  (the  defendants)  fron} 
parting  with  (the  papers).  There  is  no  olgection  to  granting  that  part  of  the 
application.  The  next  part  of  the  motion  is  in  effect,  that  the  plaintiff  may 
have  access  to  the  documents  until  the  court  shall  make  a  final  order  for  the 
delivery  of  them  to  her  during  the  progress  of  the  suit."  This  motion  was  also 
granted.    Qoodale  v.  Goodale,  16  SinL  (39  Bug.  Ch.  Rep.)  316. 
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ment  or  curiositj,  and,  therefore,  not  to  be  measured  in  dam- 
ages by  a  jury  who  cannot  enter  into  the  feelings  of  the 
owner ;  so,  too,  the  impossibility,  or  even  great  difficulty  of 
supplying  their  loss,  may  put  damages  out  of  the  question  as  a  I 

medium  of  redress.     But  these  are  not  the  exclusive  reasons  | 

why  chancery  interferes."    But  also  "  where,  from  the  nature  | 

of  the  subject,  or  the  immediate  object  of  the  parties,  no  con-  ! 

venient  measure  of  damages  can  be  ascertained,  or  where 
nothing  could  answer  the  justice  of  the  case  but  the  perform- 
ance of  a  contract  in  specie."  The  (iourt  proceed  to  justify 
the  jurisdiction  upon  these  grounds,  in  reference  to  the  plans, 
surveys,  &c.,  and  in  regard  to  the  other  articles  remark :  *'  If 
the  jurisdiction  once  attaches  from  the  nature  of  one  of  the 
subjects  of  contest,  it  may  embrace  all  of  them,  for  equity 
abhors  multiplicity  of  suits.  Where  a  person  is  found  wrong- 
fully in  possession  of  a  farm,  over  which  the  court  had  un- 
doubted power,  and  also  in  possession  of  the  stock  upon  it,  at 
the  same  time  and  under  the  effect  of  the  same  wrong,  the 
court  will  undoubtedly  make  him  account  for  and  deliver  back 
the  whole.  The  surveying  instruments  and  office  frimiture 
stand  in  the  same  category  with  the  maps,  &c.,  were  deliv- 
ered at  the  same  time,  and  are  withheld  by  an  exertion  of  the 
same  wrong."  The  jurisdiction  was  also  maintained  upon  the 
grounds  of  the  inadequacy  of  a  writ  of  replevin,  and  of  trust.^ 
So  although  equity  will  not  seek  to  enforce  a  doubtfrJ  right 
by  injunction,  yet  it  will  thus  interpose  in  favor  of  one  who 
has  had  long,  undisturbed,  and  exclusive  possession  of  land 
under  a  deed  really  invalid,  but  which  was  recorded,  and 
which  the  grantee  and  others  holding  under  him  supposed  to 
convey  a  title,  the  party  disputing  such  title  being  a  trespasser 
without  color  of  right.^  So  a  bill  alleges  that  certain  build- 
ings were  used  for  medical  instruction,  and  as  an  infirmary  for 
the  sick,  by  the  professors  composing  the  medical  &culty  of  a 
corporation  ;  and  prays,  that  the  defendant  shall  be  restrained 
from  so  acting  as  to  interfere  with  their  possession  and  use  for 
that  purpose,  and  that  he  be  commanded  to  forbear  from  the 
repetition  of  the  acts  which  impeded  the  enjoyment  of  the 

1  McGowin  v.  Bemington,  12  Peno.       >  Falls,  &c.  v.  TibUtts,  31  Conn. 
56,  61,  62,  63.  165. 

22 
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rights,  and  the  discharge  of  the  duties,  on  the  part  of  the  pro- 
fessors.  Held,  an  injunction  of  this  description  could  not  be 
regarded  as  going  beyond  the  legitimate  office  of  the  process, 
or  as  possessing  the  character  of  a  judicial  writ,^ 

§  2.  But,  <m  the  other  hand,  it  is  held  that  the  only  ground 
on  which  injunctions  are  granted,  against  third  persons  in 
possession  of  personal  property,  and  ostensibly  its  rightful 
owners,  upon  an  ex  parte  application,  is  for  the  protection  of 
the  fund  or  property,  when  shown  to  be  in  danger  without  this 
interposition.^  Some  of  the  leading  cases  on  the  general  sub- 
ject of  possession  are  as  follows. 

§  3.  In  an  early  English  case,  the  Lady  Poines's  trustee 
having  contracted  to  sell  her  estate  to  one  person,  she  herself 
having  actually  sold  it  to  another,  this  trustee  disturbed  the 
purchaser  in  his  possession ;  and  it  was  now  moved  for  an  in- 
junction to  quiet  the  possession  of  the  purchaser.  But  it  was 
answered  that  such  a  motion  never  was  made  to  have  an  in- 
junction to  quiet  the  possession  for  a  defendant,  who  had  no 
bill  in  court,  and  that  before  the  cause  was  heard.  An  injunc- 
tion for  quieting  the  possession  is  only  grantable  when  the 
plaintiff  has  been  in  possession  for  the  space  of  three  years 
before  the  bill  exhibited,  upon  a  title  yet  undetermined,  or  in 
case  the  cause  hath  been  heard,  and  judgment  passed  upon 
the  merits  of  the  cause  by  the  court,  and  therefore  the  Liord 
Keeper  denied  the  motion.^  So  equity  will  not  enjoin  the 
sailing  of  a  vessel,  containing  goods  sold  to  an  insolvent  per- 
son,, where  the  right  of  ^oppage  in  tranritu  still  continues. 
The  Lord  Chancellor  remarked :  ^^  If  a  ship  contains  a  cargo 
belonging  to  twenty-four  persons,  and  A  B  has  a  right  to  part 
of  it,  am  I  to  stop  the  ship  from  sailing  with  the  goods  of  the 
other  twenty-three  ?  There  is  no  instance,  that  I  recollect, 
of  stopping  in  tranMitUy  by  a  bill  in  equity.'*^  So  one  in 
actual  possession  of  an  exclusive  privilege,  claiming  title,  will 
not  be  restrained  by  injunction  from  its  exercise,  imtil  the 

I  Washington,  Ac  v.  Qreen,  1  Md.  *  The  Lady  Poines't  case,  1  Yen. 

Ch.  Dec.  97.  156. 

>  Thayer  o.  Smith,  Earring.  Ch.480.  *  Goodharl  9.  Lowe,  2  Jac  &  W. 

See  Martin  d.  Broadns,  1  Freem.  Ch.  35.  849-50-51. 
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establishment  of  a  better,  adverse  right  at  law,  especially  at 
the  suit  of  a  party  who  merely  denies  right,  without  setting 
up  any  in  himself.^  In  a  leading  case  in  New  York,  the  couit 
remarked  substantially  as  follows:  ^^  The  defendants  claim  and 
exercise  the  right  of  exclusively  navigating  the  Hudson  River, 
with  vessels  propelled  by  fire  and  steam,  under  certain  acts  of 
the  legislature.  The  defendants,  and  those  from  whom  they 
claim  to  have  derived  title,  have  been,  ever  since  the  year 
1807,  in  the  actual  possession  and  enjoyment  of  such  exclusive 
privilege.  The  plaintifis  assert  no  right  peculiar  to  themselves, 
but  only  a  right  common  to  every  citizen,  nor  do  they  allege 
any  actual  infringement  in  their  particular  case,  of  that  common 
right.  An  injunction  would  be  unprecedented.  The  common 
right  must  be  first  legally  established,  and  the  defendants  must 
be  first  duly  ousted  of  their  pretension  and  possession,  by  due 
course  of  law.  The  plaintifis  insist  that  the  exclusive  right 
has  expired.  It  is  sufiicient  that  the  defendants  claim  such  an 
exclusive  privilege,  and  that  they  are  in  the  actual  possession 
and  enjoyment  of  it,  by  color  of  law."  ^  And  in  another  case 
in  the  same  State  it  is  held,  that,  where  possession  is  the  prin- 
cipal object  of  the  suit,  and  would  give  a  very  important  ad- 
vantage to  either  party,  it  cannot  be  transferred  by  an  ex  parte 
preliminary  injunction.  The  facts  were  as  follows :  A  bill  was 
filed  by  the  complainants,  as  members  of  an  association  for 
raising  out  of  the  water  the  British  frigate  "  The  Hussar," 
which  during  the  revolutionary  war  had  sunk  in  the  East 
River  near  Morisania,  in  sixty  or  seventy  feet  of  water,  and 
was  stated  in  the  bill  to  be  abandoned  and  derelict.  The  de- 
fendants by  their  answer  claimed,  that,  before  the  association 
of  the  plaintifis  was  formed,  a  similar  enterprise  had  been  un- 
dertaken by  them,  of  which  the  plaintiff^  had  notice.  In 
giving  their  opinion  upon  the  case,  the  court  remarked :  "  The 
right  claimed  by  each  of  the  contending  parties,  is  the  right 
of  occupancy.  Both  parties  have  prepared  means  and  have 
taken  measures  to  raise  the  sunken  firigate ;  neither  party  has 
yet  effected  that  object,  and  neither  party  has  yet  obtained 
any  actual  or  exclusive  possession.     The  whole  case  stated  in 

1  Lansing  v.  North,  &c.,  7  John.  Ch.        "7  John.  Ch.  164-5. 
162. 
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this  bill,  is  that  which  would  be  presented  to  a  court  of  law, 
in  an  action  of  trespass.  The  peculiar  situation  of  this  sunken 
Yessel  affords  no  ground  of  equitable  jurisdiction.  It  is  not 
alleged  that  the  defendants  are  insolvent ;  that  any  contract 
exists  between  the  parties ;  that  there  is  in  the  case  any  jfraud, 
trust,  or  other  ground  of  equitable  jurisdiction ;  or  that  there 
is  any  impediment  to  the  ordinary  remedies  of  the  law.  The 
right  is  disputed  ;  the  possession  of  either  party  is  very  incom- 
plete. To  award  possession  to  either  party  would  be  to  deter- 
mine the  main  question  of  rightful  possession,  in  a  summary 
manner.  The  writ  of  injunction  would  be  greatly  misapplied, 
should  it  be  used  to  transfer  the  possession  from  one  party  to 
the  other,  in  this  case,  in  which  possession  must  give  a  most  im- 
portant advantage."  The  injunction  was  accordingly  dissolved.^ 
So  the  hirer  of  a  house  and  land,  furniture  and  effects,  being 
in  possession,  cannot  enjoin  the  levy  of  an  execution  thereupon 
under  a  judgment  against  the  owner.  The  court  remarked : 
^'  The  party  has  a  possessory  right.  If  his  possessiop  is  in- 
truded upon,  he  has  a  remedy  at  law.  The  right  to  take  in 
execution  is  a  question  of  law.  Injunctions  would  be  applied 
for  every  day,  where  executions  were  improperly  issued,  if  the 
court  were  to  assume  a  jurisdiction."  ' 

§  4.  The  possession  of  vendees,  under  a  bond  for  a  deed, 
is  a  sufficient  possession  of  the  vendor  to  enable  him  to  main- 
tain a  bill  quia  timet.^ 

§  5.  A  statute,  which  provides  that  ^^  any  person  having  the 
possession  and  legal  title  to  land  may  institute  a  suit  against 
any  other  person  setting  up  a  claim  thereto,*'  &c.,  does  not 
pve  courts  of  equity  power  to  disregard  the  settled  rules  of 
law  governing  their  proceedings ;  but  was  intended  to  author- 
ize a  person  in  possession  of  land  to  institute  a  suit  in  equity, 
in  a  proper  case,  against  one  claiming  title  to  the  land,  though 
no  attempt  had  been  made  to  disturb  the  complainant  in  his 
possession.^ 

1  Deklm  v.  Daveis,  1   Hopk.  135.       *  Thomas  v.  White,  2  Ohio  (N.  S.) 
Per  Sanford,  Chanc,  lb.  141,  142, 143.    640. 
'  Qarsdn  v.  Asplin,  1  Madd.  90-1.  *  Clark  v.  Drake,  3  Chand.  353. 
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§  6.  Eqtdty  sometimes  interposes  bj  injunction  to  prevent 
the  unlawfiil  removal  of  property.^ 

§  7.  To  justify  an  injunction  against  the  removal  of  prop- 
erty by  a  tenant  for  life,  or  an  order  compelling  him  to  give 
security  for  its  forthcoming,  it  must  be  shown  that  there  is 
danger  of  such  removal  beyond  the  jurisdiction  of  the  court.^ 

§  8.  Equity  has  interfered,  at  the  instance  of  a  remainder- 
man in  slaves,  to  prevent  the  owner  of  the  life  estate  from 
removing  them  out  of  the  State ;  but  not  after  such  removal 
has  taken  place  —  especially  before  a  right  of  partition  has 
accrued.* 

§  9.  Where  slaves  were  taken  from  the  owner  for  life,  imder 
an  order  of  sequestration,  to  prevent  a  removal,  and  were  hired 
out,  equity  ordered  the  hires  to  be  paid  to  such  owner.^ 

§  10.  Where  an  amended  bill  alleged,  that,  since  the  orig- 
inal bill  was  filed,  the  defendant  had  sold  three  slaves  claimed 
as  partnership  property,  and  that  the  complainant  had  good 
cause  to  believe  that  he  was  about  to  sell  or  remove  beyond 
the  jurisdiction  of  the  court  the  remaining  negroes  belonging 
to  the  copartnership ;  and  the  answer  admitted  the  sale,  and 
did  not  deny  the  intention  to  remove  the  residue :  held,  an 
injunction  was  proper,  and  an  order  made  by  the  commissioner 
to  restrain  the  defendant  from  seUing  or  removing,  and  to 
compel  him  to  give  a  bond  for  the  forthcoming  of  the  property 
to  abide  the  final  order  of  the  court.^  So,  in  a  bill  for  an  in- 
junction to  prevent  slaves  from  being  taken  out  of  the  State, 
an  allegation  that  the  defendant  was  about  to  sell  his  perishable 
property,  and  that  it  was  rumored  he  was  about  to  remove,  and 
that  the  plaintiff  believed,  if  he  did  so,  he  would  carry  off  the 
slaves,  which  he  held  for  life  only ;  was  sufiicient  ground  for  an 
injunction,  and,  not  being  met  by  the  answer,  though  it  denied 
the  intention  of  removing,  the  injunction  was  continued.® 

1  See  Tracey  v.  Cole,  Mass.  S.  J.  C.  *  Rowland  v.  Partin,  I  Jones,  Eq. 
Suf!ulk,  August,  1868.  257. 

^  Clagon  V.  Vesey,  7  Ired.  Eq.  175 ;  ^  Ellis  v.  Commander,  1  Strobh.  Eq. 
Cross  V.  Cramp,  lb.  193.  188. 

*  Bowling  V,  Bowling,  6  B.  Mon.  31.       ^  Swindall  v.  Bradley,  3  Jones,  Eq. 

853. 
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§  11.  Where  a  debtor,  pending  a  suit  against  him,  removed 
with  his  property  (slaves)  from  the  State  ;  and  after  recovery 
of  judgment,  and  after  the  plaintiff's  execution  had  lost  its 
active  energy,  the  slaves  were  brought  back ;  it  was  held  that 
he  could  sustain  a  bill  to  prevent  their  removal  until  he  could 
revive  his  execution.^ 

§  12.  When  a  party  is  surety  on  a  bond  given  by  a  deputy 
sheriff  to  his  principal,  and  has  taken  a  mortgage  on  personal 
property  for  his  indemnity,  and  the  sheriff  and  the  deputy 
have  collected  money  for  which  the  sheriff  is  sued,  and  the 
deputy  has  departed  the  jurisdiction,  and  a  third  person  has 
got  possession  of  the  mortgage  property  on  a  pretended  claim 
of  right,  and  is  charged  with  intending  to  remove  it  beyond 
the  jurisdiction  of  the  courts ;  equity  will  restrain  him  by  in- 
junction, and  require  bond  and  security  for  its  forthcoming,  to 
respond  to  the  mortgage.' 

§  12  a.  A  wrongful  holder  of  premises  cannot  be  removed 
therefirom  by  a  preliminary  ex  parte  process  or  order.^ 

§  18.  The  effect  of  a  temporary  injunction,  granted  under 
the  New  York  Code,  §  219,  is  not  to  restrain  any  removal  or 
disposition  of  the  property  of  the  debtor,  but  only  a  removal 
or  disposition  with  intent  to  defraud  creditors.^ 

§  18  a.  The  plaintiff,  a  married  woman,  being  the  owner  of 
a  mill,  her  husband  agreed  to  sell  and  convey  to  the  defendant, 
A,  an  undivided  half  thereof,  with  fixtures,  &c.,  and  to  lease 
one  half  the  mill-yard,  upon  payment  of  certain  sums.  The 
parties  carried  on  the  business  for  some  time,  as  partners,  and 
then  leased  the  premises  to  their  sons.  The  plaintiff  and  her 
husband  agreed  with  B  the  defendant,  to  convey  to  him  the 
other  half  of  the  property,  and  rent  the  yard,  on  condition  of 
payment  of  the  consideration.  A  and  B  ran  the  mill  together, 
new  machinery  being  put  in,  and  a  mortgage  given  for  the 
purchase-money.     Upon  a  bill  brought  to  enforce  a  lien  for 

1  Abrahams  v.  Cole,  5  Ricb.  £q.  335.        *  People  o.  Simonson,  10  Mich.  335. 
'  Outlaw  V.  Reddick,  11  Geo.  669.  «  Brewster  v.  Hodges,  1  Daer,  609. 
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the  pnrchaae-monej,  and  prevent  removal  of  the  machineiy, 
it  was  held  that  the  injunction  must  depend  upon  the  alleged 
lien ;  and  the  bill  was  dismissed.^ 

§  13  b.  In  a  contract  between  the  plaintiff,  a  contractor,  and 
the  defendants,  a  railroad  company,  it  was  provided,  that,  in 
case  of  any  delay  or  default  in  the  work  on  his  part,  they 
might  take  firom  him  the  completion  of  the  work,  and  use  his 
plant,  materials,  or  implements ;  and  that,  in  addition  to  all 
other  rights  and  remedies  against  him,  they  might  apply  any 
contract  m<meys  towards  their  losses  or  expenses,  arising  from 
the  delay ;  and  that  all  the  materials,  &c.,  then  in  or  about 
the  works,  should  thereupon  become  their  absolute  property, 
be  valued  or  sold,  and  the  amount  credited  him  upon  his  claim 
against  them.  They  having  acted  under  this  clause,  the  plain- 
tiff, after  an  unsuccessfiil  attempt  to  obtain  injunction,  brought 
a  suit  upon  the  contract,  which,  with  all  matters  in  difierence, 
was  referred  to  arbitration.  The  line  being  nearly  completed, 
and  the  defendants  having  begun  to  remoYC  some  of  the  plant 
and  materials ;  the  plaintiff  brings  a  bill  to  restrain  them  from 
such  removal  till  an  award  should  be  made.  Held,  the  plant, 
Ac,  did  not,  under  the  contract,  become  their  absolute  property, 
but  only  security  or  satisfiiction  for  their  losses  and  expenses, 
and  the  plaintiff  was  entitled  to  an  interlocutory  injunction.^ 

§  14.  Under  the  head  of  removal^  may  be  noticed  the  uvUauh 
fid  trawfer  of  ttock^  which  is  often  mentioned  as  a  proper 
subject  of  injunction.  Thus  an  injunction  was  granted,  until 
answer,  against  the  transfer  of  stock,  standing  in  the  name  of 
the  defendant,  a  steward  of  the  plaintiff,  upon  affidavits,  tend* 
ing  strongly  to  show  that  the  stock  was  the  produce  of  the 
plaintiffs  property,  consisting  of  rents  and  profits  received  for 
many  years  without  account.  But  the  injunction  was  reftised 
in  reference  to  money  standing  in  the  name  of  the  defendant 
at  his  banker's,  the  last  payment  having  been  made  two  years 
before,  and  the  law  not  justifying  a  presumption  that  the 
money  remained  the  same.    Lord  Eldon  spoke  of  the  case  as 

>  Widner  v.  Lane,  14  Mich.  124.  >  Garrett  v.  Salisbnrj,  &c.  Law  Bep. 

(Eog.)  £q.,  Aogiut,  1866,  p.  356. 
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one  of  ^^  astonishing  improvidence  in  the  plaintiff,  not  demand- 
ing  any  account,  bat  taking  such  sums  as  the  defendant  pleases 
to  feed  his  occasions  with."  His  lordship  further  remarks: 
''  The  question  then  is,  whether,  if  this  stock  and  money  are 
by  his  wrongftil  act  confounded  with  his  own,  there  is  not  a 
fidr  ground  to  say,  that  he,  having. mixed  them,  shall  not  be 
permitted  to  dispose  of  them,  until  he  shall  have  satisfactorily 
distinguished,  by  an  answer  put  in  here,  that  which  in  con- 
science he  never  ought  to  have  mixed.  I  do  less  mischief  by 
fixing  the  injunction  upon  the  whole  till  he  informs  me  what  is 
his  master's,  than  by  not  fixing  the  injunction  upon  any  part, 
giving  him  an  opportunity  of  doing  the  enormous  injustice,  of 
which  &om  these  affidavits  he  appears  capable."  ^ 

§  15.  The  district  court  of  Alleghany  County  (Pa.),  has 
jurisdiction  of  a  bill  in  equity  for  an  injunction  on  the  part 
of  a  complainant  in  possession  under  an  equitable  title,  filed 
against  the  holder  of  the  legal  title,  for  the  purpose  of  prevent- 
ing a  sale  or  conveyance,  of  quieting  possession,  declaring 
them  trustees  in  equity,  and  of  obtaining  a  conveyance.^ 

§  16.  A  perpetual  injunction,  against  one's  alienating  his 
interest  in  certam  proper^  as  against  the  plaintift's  claims 
upon  it,  gives  to  the  plaintiff  an  equitable  lien  upon  that  in- 
terest to  the  extent  of  those  claims ;  at  least  as  against  the 
parties  to  the  suit.^ 

§  17.  While  paities  are  enjoined  against  aiding  another  in 
conveying  or  otherwise  disposing  of  his  property,  they  wiU  not 
be  permitted  to  secure  an  alienation  thereof  to  themselves  by 
proceedings  at  law  against  him  as  their  debtor.^ 

§  17  a.  A  creditor  who  has  not  reduced  his  claim  to  judg- 
ment and  execution,  nor  in  any  other  manner  acquired  a  lien, 
cannot  enjoin  his  debtor  firom  disposing  of  his  property,  by 
a  bill  alleging  that  the  debtor  is  selling  his  goods,  and  applying 

>  Lord  Chedworth  v,  Edwards,  8  Vet.       *  Sheafe  v.  Sheafe,  40  N.  H.  516. 
46,48,50.  *Ib. 

'  O'Neil  V.  Hamilton,  44  Penn.  18. 
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the  proceeds  to  his  own  use,  and  the  use  of  others,  without 
consideration,  and  thus,  and  in  other  ways,  is  wasting  his  re- 
sources, and  is  sending  large  quantities  of  his  goods  beyond 
the  reach  of  his  creditors,  and  is  utterly  insolvent.^ 

§  18.  A  plaintiff  may  enjoin  a  third  person,  who  is  in  pos- 
session of  a  sum  of  money  in  controversy,  firom  paying  it  over 
to  the  defendant,  where  the  plaintiff  is  in  danger  of  losing  it, 
owing  to  the  claim  of  the  defendant  and  his  insolvency.^ 

§  19.  A  garnishee  is  a  ^^  defendant  in  an  action  "  within  §  2, 
ch.  129,  (Wis.)  Rev.  Sts.,  and  may  be  enjoined  from  disposing 
of  goods  in  his  hands.^ 

§  20.  But  a  garnishee  will  not  be  enjoined  fix)m  selling  or 
disposing  of  property  of  the  debtor  in  his  hands,  except  upon 
the  allegation  that  there  is  danger  of  loss  from  the  garnishee's 
insolvency,  before  a  trial  can  be  had  in  the  action  at  law.^ 

§  21.  An  injunction  was  granted,  before  answer,  forbidding 
B  and  C  to  part  or  interfere  with  goods,  which  A  alleged,  in 
a  bill  in  equity,  had  been  fraudulently  obtained  by  B,  and  sold 
by  a  fictitious  sale  to  C.  But  an  injunction  against  the  custom- 
house collector,  in  whose  hands  the  goods  were,  was  refiised.^ 

§  22.  In  the  case  of  CaUan  v.  May  (2  Black,  641),  where  a 
Circuit  Court  had  passed  an  order,  to  put  a  purchaser  of  prop- 
erty sold  under  its  direction  into  possession ;  it  was  held,  on 
appeal,  that  an  appeal  was  not  the  proper  remedy,  but  that 
the  tenant,  if  he  claimed  possession  under  an  agreement  with 
the  purchaser,  might  have  obtained  an  injunction,  which  would 
have  been  appealable. 

§  23.  Under  §  8798  of  the  (Iowa)  Revision  of  1860,  a 
creditor  cannot  restrain  the  disposition  of  real  estate  by  his 
debtor.^ 

I  Rich  V.  Levy,  16  Md.  74.  *  Bigelow  v.  Andreas,  31  01.  322. 

3  Denson  v.  Stewart,  1 5  La.  An.  456.        *  Bateau  v,  Bernard,  8  Blatchf.  244. 
*  Mallej  V.  Altman,  14  Wis.  22.  *  Buchanan  v.  Marsh,  17  Iowa»  494. 


CHAPTER   XIV. 

TITLE  AND   EVICTION. 

§  1.  Equitt  will  not  in  general  interfere  by  injunction,  in 
&Tor  of  an  owner  of  real  estate,  whose  title  is  such  as  will 
sustain  an  action  at  law.  Thus,  in  Georgia,  the  obligee  in  a 
bond  for  titles,  who  hsis  paid  the  purchase-monej  and  taken 
possession,  holds  the  legal  title,  and  may  maintain  trespass  or 
other  remedy  for  the  protection  of  his  property.  In  such 
case,  if  the  obligor  threatens  to  sell  the  premises  to  another 
person,  or  enters  upon  them  and  carries  off  the  growing  crops, 
no  injunction  will  be  granted.^ 

§  1  a.  An  injunction  will  not  lie,  to  restrain  a  party  in  pos- 
session who  claims  title,  and  who  expressly  denies  all  title  on 
the  part  of  the  complainant,  either  legal  or  equitable.  Where 
title  is  in  dispute,  a  temporary  injunction  is  sometimes  granted 
to  preserve  it  until  answer  filed ;  but  this  is  never  done  (in 
Maryland)  unless  the  damage  complained  of  is  intolerable, 
and  the  mischief  irreparable,  or  where  the  trespass  goes  to  the 
destruction  of  the  thing.  Even  where  irreparable  damage  is 
apprehended,  an  averment  to  that  effect  is  not  suiBcient ;  the 
facts  must  be  stated,  to  show  that  the  apprehension  is  well 
founded.  The  proper  course,  when  an  injunction  is  applied 
for,  and  the  legal  title  is  doubtful,  is  to  send  the  complainant  to 
a  court  of  law,  to  have  his  title  first  established.^  Lord  Eldon 
remarked :  '^  I  remember  when,  if  a  plaintiff  stated,  that  the 
defendant  claimed  by  an  adverse  title,  he  stated  himself  out 
of  court."*  And,  in  a  case  relating  to  a  mill,  the  Lord  Chan- 
cellor said :  ^'  In  this  case  it  has  been  put  upon  this  ground, 

1  Peterson  v,  Orr,  12  Geo.  644.  ^  Per  Lord  Eldon,  Smith  9.  CoIIyer, 

*  Chesapeake,  &c.  v.  Young,  3  Md.    8  Ves.  90. 
4S0. 
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that  it  Is  within  the  equity  of  this  court  to  take  ex  ah  origine  a 
question  whether  or  not  a  right  is  violated.  It  struck  me  im- 
mediately, from  a  general  recollection  of  the  cases,  that  the 
court  has  exercised  no  such  jurisdiction.  There  are  two  ways 
in  which  applications  to  this  court  have  been  made  in  this  kind 
of  cases  :  first,  in  order  to  compel  the  party  to  try  the  right  — 
secondly,  to  prevent  a  multiplicity  of  suits."  ^  But  although 
equity  has  no  authority,  in  general,  to  try  questions  of  title 
to  lands,  it  is  otherwise  where  the  whole  dispute  is  on  the 
construction  of  the  bill  or  other  written  instrument,  under 
which  both  parties  claim.^  So  equity  may  interfere  by  injunc- 
tion in  favor  of  one  who  owns  and  has  possession  of  the  land, 
but  upon  whose  title  a  cloud  rests  in  consequence  of  an  adverse 
daim.^ 

§  2.  Equity  may  restrain  by  injunction  a  citizen  of  the  State 
from  injuring  real  estate  out  of  the  State.*  So  where  a  non- 
resident vendor  of  land  is  unable  to  make  title,  an  averment, 
in  a  bill  filed  by  the  vendee,  that  the  vendor  is  in  very 
^*  slender  circumstances,"  and  unable  to  respond  in  damages 
on  her  covenant  of  warranty,  is  sufficient  to  authorize  the 
vendee  to  come  into  equity,  to  enjoin  the  collection  of  the 
purchase-money.* 

§  3.  It  is  a  general  rule,  that  a  party  seeking  an  injunction, 
to  protect  him  in  the  enjoyment  of  real  property,  must  show  a 
right,  such  as  the  court,  upon  his  own  showing,  will  feel  bound 
to  protect  against  the  defendant.  In  respect  to  applications 
for  injunctions  to  stay  waste,  such  rule  is  strict.  But  where 
the  gravamen  of  the  case  is  an  alleged  fraudulent  purchase  by 
the  defendant  of  the  complainant,  if  the  latter  states  his  right 
so  as  to  authorize  him  to  complain  of  the  fraud,  and  to  entitle 
him  to  relief  against  it,  this  is  sufficient.®  But,  without  an 
allegation  of  insolvency,  a  grantee  cannot  be  enjoined  from 

1  Weller  o.  Smeaton,  1  Cox,  103.  *  Grali&m  v.  Tankenley,   15    Ala. 

*  Gibbes  v.  Elliott,  5  Rich.  £q.  327.  634. 

*  Eldridge  v.  Smith,  34  Verm.  4S4.  «  Oatcalt  v.  Disborongh,  S  Green, 

*  Great  Falls,  &c  v,  Worster,  3  Fost  Ch.  214. 
462. 
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entering  and  cutting  timber,  on  the  ground  that  the  deed  was 
obtained  fraudulently.^ 

§  4.  A  vendee,  who  has  acquired  the  legal  title,  cannot  sus- 
tain a  bill  of  peace.  Thus  equity  will  not  enjoin  an  action  of 
ejectment  brought  against  a  purchaser  of  real  estate  at  a  guar- 
dian's sale,  the  sale  not  having  been  reported  to  or  approved 
by  the  Circuit  Court,  though  he  paid  for  the  land,  supposing 
his  title  perfect.^  Nor,  at  the  instance  of  a  party  claiming  the 
legal  title  to  land,  a  sale  of  the  land  by  an  adverse  claimant.^ 
So  where  A  conveyed  to  B  a  piece  of  ground,  on  condition  that 
B  should  be  restricted  to  the  privilege  of  erecting  or  running 
a  saw-mill  or  saw-mills  thereon  ;  held,  equity  would  not  enjoin 
B  from  using  the  building  on  the  land  for  other  purposes,  after 
he  had  incurred  considerable  expense  in  the  construction  there- 
of, or  compel  him  to  stop  the  machinery  already  in  motion, 
where  no  sufficient  excuse  was  rendered  by  A  for  his  fidlure 
or  neglect  to  apply  for  an  injunction  sooner.* 

§  4  a.  The  following  case,  as  stated  in  the  opinion  of  Lord 
Eldon,  IS  often  cited.  "  The  bill  was  filed  by  an  elder  brother 
against  his  younger  brother.  The  former  had  in  his  possession, 
at  the  time  of  the  death  of  their  father,  certain  indentures, 
conveying  an  estate  to  the  latter,  and  the  purpose  for  which 
they  were  executed  was  stated  to  be  that,  in  case  any  informa* 
tion  should  be  exhibited  against  him  for  sporting  without  a 
qualification,  he  might  go  to  the  chest  of  his  father,  and,  by 
producing  them,  defeat  any  such  information.  The  father 
died  with  these  deeds  in  his  own  possession.  They  had  been 
delivered,  in  the  technical  sense  of  the  word,  but  not  to  the 
younger  son,  and  the  younger  son  in  his  answer  states  that 
his  father  had  been  in  the  habit  of  making  him  certain  allow- 
ances, as  one  of  his  sons,  and  that  he  retained  the  rents  of 
these  lands  by  way  of  reimbursing  himself  of  the  advances  he 
so  made.  The  bill  alleged  that  the  father  made  his  will  by 
which  he  left  the  estates  to  his  eldest  son,  and  that  some  time 

1  M'Qoarrie  v,  EGldebiand,  23  Ind.        '  Orerseen,  &c  v.  Hart,  3  Leigh,  1. 
122.  «  Water  Lot  Co.  r.  Bucks,  5  Geo 

*  Young  V,  Bowling,  15  HI.  481.  315. 
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after  the  death  of  the  father,  the  younger  son  came  to  his 
elder  brother,  and  told  him  that  he  had  made  a  bet  with  A  B 
that  he  was  a  man  qualified  to  sport,  and  he  desired  him,  in 
order  to  win  that  wager,  to  put  into  his  hands  these  indentures 
that  he  might  show  them  to  A  B.  If  the  father  executed  these 
deeds  for  the  purpose  which  the  plaintiff  alleges,  it  might  have 
become  a  considerable  question,  if  the  younger  son  had  got 
possession  of  these  deeds,  whether  a  court  of  equity  would 
have  done  anything  to  relieve  the  &ther.  The  deeds  were 
left  in  the  possession  of  the  fiither  till  his  death,  and  the  eldest 
son  then  obtains  possession  of  them.  He  states  in  his  bill  that 
he  thought  it  necessary  to  show  them  to  his  brother,  to  enable 
him  to  win  this  bet,  intimating  that  he  was  very  wrong  in  so 
doing,  and  contending  that  he  had  no  qualification ;  but  he 
lends  himself  to  the  purpose  of  imposing  upon  A  B.  That 
having  been  done,  and  whether  or  not  the  younger  son  was 
looking  to  any  purpose  beyond  that  which  the  elder  son  says 
was  his  pretence,  he  turns  round,  as  the  plaintiff  alleges,  and 
says,  now  I  have  got  these  deeds,  I  shall  give  notice  to  the  ten- 
ants not  to  pay  their  rents  to  you  any  longer,  but  to  pay  them 
to  me  as  owner  of  the  estate  ;  and  he  brings  an  ejectment  to 
get  into  possession.  Primd  fade^  with  these  deeds  in  his 
hands,  there  was  nothing  to  impede  that  ejectment ;  and  the 
plaintiff  accordingly  files  his  bill  for  an  injunction  and  the  de- 
livery of  the  deeds. — The  court  directed  the  defendant  to  try 
an  ejectment.  —  The  defendant  at  law  sets  up  an  old  outstand- 
ing estate,  and  defeats  the  ejectment ;  and  application  is  after- 
wards made  to  the  court  which  ordered  the  trial,  and  it  directs 
that  no  outstanding  estate  should  be  set  up.  My  opinion 
about  that  ist  that,  in  a  case  such  as  this  is,  that  order  ought 
not  to  have  been  made.  —  If  it  was  right  to  let  the  ejectment 
decide  the  matter  under  the  circumstances  in  which  these 
parties  stood,  it  was  right  to  let  it  decide  the  matter,  as  it 
would  have  been  decided  in  the  actual  circumstances  in  which 
they  stood  before  the  order  was  made ;  and  it  is  a  very  dif- 
ferent thing  to  say,  there  may  be  an  equity  arising  out  of  cir- 
cumstances, to  prevent  an  individual  setting  up  a  term  to 
defeat  an  ejectment,  and  to  say,  merely,  because  an  ejectment 
is  brought,  it  shall  not  be  set  up.    I  shall,  therefore,  discharge 
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the  order  for  not  setting  np  the  outstanding  estate,  bat  with- 
out prejudice  to  the  defendant's  filing  any  bill  for  that  pur- 
pose. — If  the  defendant  chooses  to  file  a  bill  to  put  the  term 
out  of  the  way,  the  court,  if  a  proper  case  were  made,  might, 
perhaps,  be  able  to  relieye  him;  but  it  cannot  be  done  on 
motion."  ^ 

§  5.  Eyiction  firom  real  estate  purchased  with  warranty  is 
sometimes  a  ground  of  injunction.  (See  Chap.  XXYIII.) 
Thus,  where  A  agrees  to  convey  to  B  by  warranty  deed,  but 
conveys  only  his  ^^  right,  title,  and  interest,"  or  with  a  war- 
ranty to  defend  ^^  the  aforesaid  premises,"  and  the  land  is  sub- 
ject to  mortgage ;  B  may  enjoin  a  suit  on  the  note  given  for 
the  purchase-money,  till  the  mortgage  is  discharged  and  a 
proper  deed  given.^  So  in  a  late  case  A  purchases  land  of 
B,  giving  a  mortgage  back  for  the  price,  and  then  contracts  to 
sell  to  C,  who  has  no  notice  of  the  mortgage.  B  then  records 
the  mortgage,  after  which  C  receives  a  warranty  deed  firom  A, 
taldng  possession,  paying  part  of  the  price,  and  giving  two 
negotiable  notes  for  the  balance,  which  A  delivers  to  D  and 
E  severally,  as  collateral  security,  but  without  indorsement, 
and  afterwards  dies  insolvent.  B  files  a  petition  for  fore- 
closure of  his  mortgage  and  a  sale  of  the  land,  making  C  a 
party,  as  being  in  possession  and  claiming  title.  C  files  a  cross 
petition.  All  parties  in  interest  being  before  the  court,  held, 
C  was  entitled  to  enjoin  the  collection  of  so  much  of  the  notes 
last  fiiUing  due  as  would  cover  the  mortgage.  The  court  re- 
mark as  follows:  ^^It  is  further  contended  in  behalf  of 
James  Thompson,  that  Weller  ought  not  to  be  allowed  to  avoid 
the  payment  of  the  remaining  note,  but  ought  to  be  turned 
over  to  such  remedy  as  he  may  hereafter  have  on  the  cove- 
nants of  warranty,  and  this  for  the  reason  that  he  has  not  yet 
been  evicted.  And  Picket  v.  Picket,  6  Ohio,  St.  Rep.  525,  is 
cited  in  support  of  this  position.  In  that  case  it  was  held, 
that  ^  a  purchaser  of  land,  who  has  received  a  deed  containiag 
a  covenant  of  warranty,  cannot  plead  in  bar  to  an  action  on 
the  note  given  for  the  purchase-money,  defect  of  title,  unless 

^  Bnckenbniy   v.   Brackenbuiy,   2       *  Bowen  v.  ThraU,  3S  Verm.  8S8. 
Jac.  &  W.  392. 
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he  has  been  evicted  by  title  paramount.'  Without  question- 
ing the  authority  of  that  case,  we  may  say  that  it  was  an 
action  at  law  in  assumpsit,  in  which  principles  governing 
courts  of  law  were  rigidly  applied,  and  which  evidently 
ought  not  to  be  extended.  The  case  before  us  is  in  the 
nature  of  a  proceeding  in  equity,  and  the  parties  in  interest 
are  all  in  court,  and  their  rights  are  open  to  consideration  and 
adjustment.  There  it  did  not  appear  but  that  the  warrantor 
was,  or  would  be,  fully  able  to  respond  to  an  action  on  his 
covenant  when  it  should  mature ;  here,  the  warrantor  is  dead, 
and  his  estate  insolvent ;  in  that  case  there  was  no  eviction, 
and  non  constat  that  there  ever  would  be ;  in  this  the  decree 
we  are  about  to  render  establishes  a  constructive  eviction  to 
the  extent  of  the  mortgage  incumbrance.  There  will  be  a 
judgment  for  plaintifis  for  the  sale  of  the  mortgaged  premises, 
unless  the  amount  remaining  due  on  the  mortgage  is  paid  by 
a  day  to  be  named,  and  an  order  perpetually  enjoining,"  as 
above.^ 

§  6.  Insolvency  and  want  of  title  of  a  vendor  of  land  fur- 
nish no  ground  of  injunction  against  a  judgment  upon  a  note 
for  the  price,  although  the  conveyance  is  to  be  made  at  a 
fixture  time.2 

§  7.  A  warrantor  of  title,  having  no  interest  in  land  except 
by  his  warranty,  it  seems,  cannot  singly  maintain  a  bill  for 
quieting  possession  of  the  land  by  an  injunction,  and  which 
seeks  nothing  more.^ 

§  8.  Where  B  falsely  pretended  that  he  held  the  bond  of 
C,  to  make  him  a  title  to  land,  and  sold  his  interest  to  A, 
partly  for  cash  and  partly  for  A's  bonds ;  held,  A  was  entitled 
to  have  the  collection  of  the  balance  of  the  purchase-money 
enjoined,  and  to  a  decree  for  repayment  of  the  sum  advanced ; 
but,  as  preliminary  thereto,  he  must  surrender  possession  of 
the  land.^ 

^Kyle  V.  Thompson,  11   Ohio  St.        *  Kelley  v.  Kellej,  S  Buy.  363. 
616-22-3,  per  Brinkerhoff,   J. ;    ace.        '  Brooks  v.  Fowle,  14  N.  H.  24S. 
Wiley  V,  Howard,  15  Ind.  169  ;  Tonge       *  Brannnm  v.  Elliaon,  5  Jones,  Eq. 

9.  McCoxmick,  6  £lor.  368.  435. 
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§  9.  A,  being  about  to  purchase  land  of  B,  and  ascertaining 
that  C  had  obtained  a  judgment  against  B,  refused  to  purchase 
unless  C  would  release  his  lien;  C  thereupon  executed  a 
paper  purporting  to  relinquish  his  lien,  but  not  under  seal,  and 
not  naming  any  consideration,  nor  any  releases  ;  and  A  there- 
upon paid  a  part  of  the  purchase-money,  a  part  of  which  was 
applied  upon  C's  judgment.  0  having  levied  his  execution 
upon  the  land,  for  the  unpaid  balance  of  his  judgment,  A 
brought  a  bill  in  equity  for  an  injunction.  C  introduced  evi- 
dence, that,  at  the  time  of  the  release,  A  agreed  to  pay  a 
certain  note,  given  for  a  part  of  the  purchase-money,  to  C, 
but  had,  instead,  paid  it  to  B.  It  was  decreed,  that  A  should 
pay  the  amount  of  the  note  to  C  before  he  could  be  entitled 
to  an  injunction.^ 

§  10.  Where  the  vendor  of  land  was  unable  to  convey  at 
the  time  fixed,  had  always  remained  in  possession,  and  was 
insolvent,  and  the  vendee  was  a  weak  and  ignorant  man, 
easily  imposed  upon,  and  had  given  his  notes  for  the  purchase- 
money  ;  the  sale  was  rescinded,  as  also  a  mortgage  to  secure 
the  purchase-money  on  other  land  of  the  vendee,  and  suits 
to  recover  the  purchase-money  perpetually  enjoined.^ 

§  11.  Where  a  vendor  mortgaged  the  land  to  a  third  party, 
who  filed  a  bill,  in  which  there  was  a  decree  for  a  sale,  and  a 
sale  and  conveyance  accordingly  of  all  the  interest  of  the 
mortgagor  and  mortgagee :  held,  the  vendor's  title  was  ex- 
tinguished ;  that  the  vendee  could  sustain  a  bill  for  a  rescis- 
sion of  the  contract,  on  the  ground  of  want  of  title,  without 
payment  or  tender  of  the  purchase-money ;  that  the  vendor, 
or  his  assignees,  ought  not  to  be  allowed  to  recover  the  pur- 
chase-money ;  and  that  a  judgment  on  a  bond  for  it  would  be 
perpetually  enjoined.' 

§  12.  The  plaintifi^,  having  given  a  bond  for  the  purchase- 
money  of  land,  which  was  assigned,  gave  to  an  assignee  a 
new  bond,  in  consideration  of  an  extension  afler  several  inter- 


^  Scott  V.  Bennett,  3  Gilman,  243. 
*  Liddell  v.  Sims,  9  8.  &  M.  596. 

S3 


'  Buchanan  t;.  Lorman,  3  Gill,  51. 
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mediate  assignments,  and  the  first  bond  was  cancelled.  An 
action  being  brought  on  the  new  bond,  the  obligor  bronght  a 
suit  to  enjoin  the  judgment,  on  the  ground  of  an  incumbrance 
on  the  land,  the  purchase  of  which  formed  the  consideration 
of  the  bond,  which  incumbrance,  he  alleged,  he  had  no  knowl- 
edge of,  or  had  forgotten  at  the  time  of  the  purchase.  It  ap- 
pearing that  the  incumbrance  was  a  mortgage,  made  hj  the 
obligor's  brother,  who  formerly  owned  the  land,  and  who  had 
become  the  surety  in  the  new  bond,  which  mortgage  was  re- 
corded in  the  office  of  the  obligor,  who  was  clerk  of  the 
county  court;  and  it  not  appearing  that  the  assignee,  who 
took  the  renewal  of  the  bond,  had  any  notice  of  the  incum- 
brance :  held,  the  obligor  was  not  entitled  to  relief.^ 

§  13.  Where,  under  the  (Cal.)  Practice  Act,  §  254,  a  pre- 
liminary injunction  is  granted  against  selling  the  premises  in 
controversy,  it  will  be  dissolved  upon  the  filing  of  an  answer 
setting  up  paramount  title  in  the  defendants.' 

§  14.  Where  an  action  is  brought  to  quiet  title,  and  a 
decree  for  the  plaintiff  enjoins  further  contesting  such  title ; 
the  defendant  may  still  set  up  an  afler-acquired  title.^ 

1  Washington  v.  Pollard,  5  Gntt       *  CnrtiB  v.  Sntter,  15  Cal.  259. 
432 ;  Washington  o.  Lnmpkin,  5  GratU       *  Wetherbee  v.  Dnnn,  10  Min.  106. 
432. 


CHAPTER  XV. 

PARTIES —CORPORATIONS. 

1.  General  doctrine. 

4.  Application  for  change  of  charter. 

6.  Taking  of  private  property. 

8.  Protection  of  franchise. 

9.  Mismanagement  of  fnnds,  &c. 

11.  Directors,  stockholders,  &c  « 

14.  Miscellaneous  grounds. 
16.  Cities  and  towns 

22.  Churches,  &c. 

23.  Banks. 

28.  Bridges. 

29.  MiBcellaneons. 

§  1.  Having  considered  the  grounds  for  interference  of  a 
conrt  of  equity  by  way  of  injunction,  we  now  proceed  to  an 
inquiry  as  to  the  parties  who  may  avail  themselves  of  this 
relief. 

§  2.  No  class  of  parties  is  more  frequent,  in  the  present 
period  of  numerous  and  varied  companies  for  the  accomplish- 
ment of  public  undertakings  and  improvements,  than  that  of 
corporations.  And  in  reference  to  corporations  it  is  held, 
that,  where  a  corporation  have  the  power  of  doing  or  not 
doing  an  act,  at  their  discretion,  equity  will  not  interfere  with 
the  lawfiil  exercise  of  the  discretion,  however  injurious  its  con- 
sequences, unless  it  infer  fraud."^  But,  although  the  operations 
of  large  companies  ought  not  ordinarily  to  be  arrested  by  in- 
junction without  notice,  yet  it  is  a  matter  resting  in  the  sound 
discretion  of  the  court;  and,  if  a  master  allows  such  an  in- 
junction without  notice,  the  chancellor  will  not  of  course 
dissolve  it,  though  he  might  have  exercised  the  discretionary 

^  Semmes  v.  Columbus,  19  Geo.  471. 
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power  differently.^  And  the  distinction  is  made,  that,  where 
a  corporation  employs  its  powers  and  funds  for  purposes  not 
within  the  scope  of  its  charter,  a  stockholder  may  have  a 
remedy  by  injunction.  But,  independently  of  its  thus  ex- 
ceeding its  powers,  the  will  of  a  majority,  properly  expressed 
at  a  legal  meeting,,  must  control.^  (a) 

§  3.  Equity  has  jurisdiction  against  a  corporation,  when  the 
money  which  should  be  divided  among  the  stockholders  has 
been  applied  contrary  to  the  charter  or  articles  of  agreement. 
Such  misapplication  is  held  a  breach  of  trust  and  a  firaud  on 
the  part  of  the  majority  towards  the  minority,  who  may  have 
a  remedy  by  injunction.  Intentional  wrong  or  actual  fraud  is 
not  necessary  to  sustain  such  bill.^ 

• 

§  4.  Questions  have  arisen,  in  case  of  proposed  applications, 
on  the  part  of  corporate  bodies,  to  the  legislative  power,  for 
some  change  in  their  chartered  privileges.  Thus  where  share- 
holders of  a  company  had  resolved  to  use  its  ftmds  and  pledge 
its  credit,  and  make  contracts,  for  the  purpose  of  applying  to 
Parliament  to  vary  the  original  object  contemplated  by  the 
original  charter;  an  injunction  was  granted  to  other  share- 
holders.^ So  an  injunction  was  granted  to  restrain  the  cor- 
poration of  Norwich  from  soliciting,  at  the  expense  of  the 
borough  fund,  a  bill  in  Parliament,  to  enable  them  to  improve 

1  PerkixiB  v,  Collins,  2  Green,  Ch.  *  March  v.  Eastern,  ftc,  43  N.  H. 

482.    See  Capner  v.  Flemington,  &c,  515. 

S  Green,  Ch.  467.  «  The  Great,  ^  v.  Bnshont,  5  De 

^  Gifford    V.   New    Jersey,   Ac,   2  Gex  &  Sm.  290. 
Stockt  171. 

(a)  An  injunction,  against  die  execution  and  deUreiy  o{  deeds  of  Tillage  lots, 
sold  for  taxes  which  are  alleged  to  have  heen  ill^gallj  levied  and  assessed ;  is 
not "  an  injunction  to  suspend  the  general  and  ordinary  business  cyf  a  corpora- 
tion," within  (Wisconsin)  Key.  Sts.  c.  129,  §  7,  and  may  be  granted  by  a  court 
commissioner.    Do^  9.  Menasha,  14  Wis.  75. 

The  (Pcnn. )  Supreme  Court  has  tiie  supervision  and  control  in  eqni^  of  private 
corporations,  and  this  involves  the  power  of  issuing  injunctions,  when  necessary 
to  eflectuate  tiiat  control,  although  the  case  may  not  fall  within  the  class  of 
irreparable  injuries.    Baptist,  &c.  v.  Scannel,  3  Grant,  48. 

A  corporation,  owing  its  corporate  existence  in  part  to  the  State  of  Maryland, 
and  exercising  its  functions  in  that  State,  may  be  restrained  there,  from  expend- 
ing its  funds,  for  any  other  than  corporate  purposes,  anywhere.  State  v. 
Northern,  &c.,  18  Md.  193. 
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the  navigation  of  the  river  flowing  through  that  town  to  Yar- 
mouth."^  So  a  stockholder  and  creditor  in  a  corporation  is 
entitled  to  an  injunction  and  a  receiver,  where  the  trustees 
have  undertaken  to  sell  to  a  new  company,  in  which  thej 
were  largely  interested,  substantially  the  whole  property  and 
interest  of  the  corporation.^  So  a  stockholder  in  a  corporation 
may  by  injunction  restrain  the  company  from  an  act,  which, 
though  expressly  authorized  by  the  legislature,  and  though 
the  charter  expressly  provides  that  it  may  be  altered,  modified, 
or  repealed  by  the  legislature,  changes  the  purpose  of  the 
corporation.  As  where  the  company  was  incorporated  for  the 
purpose  of  constructing  a  railroad  only  five  miles  long ;  and 
the  legislature  authorized  its  extension  twelve  miles  further.^ 
So  an  injunction  lies,  in  fiivor  of  the  minority  against  the 
majority  of  the  members  of  a  corporation,  to  prevent  the 
surrender  of  the  charter  with  a  view  to  obtaining  a  new  one 
for  a  new  and  difierent  object^  In  reference  to  a  clause  in 
the  charter  providing  for  a  committee  of  management,  ''  to  do 
all  such  acts  as  shall  appear  to  them  necessary — in  order  to 
carry  into  full  operation  —  the  object  —  of  the  society,  so  always 
that  the  same  be  not  inconsistent  with  —  the  provisions  of  this 
our  charter,"  the  Vice-Chancellor  remarks :  "  Now,  certainly, 
one  cannot  imagine  anything  more  repugnant  to  worldly  ex- 
istence, either  natural  or  artificial,  than  death,  whether 
natural  or  civil.  —  The  powers  of  the  committee  and  of  the 
general  meeting  to  direct  the  use  of  the  common  seal  are 
limited  by  conditions,  which  are  inconsistent  with  the  notion 
of  applying  the  common  seal  for  the  purpose  of  procuring  the 
annihilation  of  the  society.  The  law  allows  a  corporation 
having  perpetual  succession  and  continuance ;  —  the  law  allows 
individuals  to  acquire  a  beneficial  interest  in  the  preservation 
of  such  a  body. — I  am  not  aware  of  any  principle, — which  can 
enable  that  lawfully — constituted  interest — to  be  taken  away, 
without  the  consent  of  every  person  interested,  unless  by 
means  of  a  condition  to  which  the  original  creation  was  sub- 

^  Att[.-Geii.   V.  Norwich,  16    Sim.  '  Zabriskie  v,  Hackensack,  &c,  Am. 

225.     See   Simpson    v.  Denison,    10  Law  Rev.,  July,  1867,  p.  755. 

Hare,  51.  *  Ward  v.   Soc'j,  &c.,  1   Coll.  (28 

>  Abbot  V.  American,  &c.,  33  Barb.  Eng.  Cha.)  370. 
578. 
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ject.  —  I  am  not  prepared  to  say,  that  it  can  be  in  the  power 
of  any  person  or  persons,  to  whom  the  general  authority  of 
using  the  common  seal  is  entrusted,  to  use  it,  without  at  least 
the  consent  of  every  member — for  the  purpose  of  changing 
the  nature  of  the  institution/'  ^ 

§  5.  But,  on  the  other  hand,  the  defendants,  a  railway  com- 
pany, agreed  to  purchase  land  of  the  plaintiff,  and  the  act  so 
provided ;  whereupon  he  withdrew  his  opposition.  The  de- 
fendants afterwards  applied  for  authority  to  abandon  the 
branch  which  affected  this  land,  and  for  a  repeal  of  the 
clause  referred  to.  Held,  such  application  should  not  be  re- 
strained by  injunction.^  So  the  plaintiff  agreed  with  the  de- 
fendants, a  railway  company,  to  withdraw  his  opposition  to 
their  bill  in  Parliament,  in  consideration  of  their  completing 
their  line  in  a  certain  way.  The  defendants  afterwards  found 
themselves  unable  to  go  on,  and  gave  notice  of  their  intention 
to  apply  to  Parliament  for  authority  to  abandon  their  road. 
Held,  an  injunction  would  not  lie,  to  restrain  such  application. 
Lord  Cottenham  remarked  :  ^*  It  has  been  suggested  that  this 
court  could  not  interfere  with  jnfHnging  upon  the  privileges 
of  Parliament ;  so  the  courts  of  common  law  thought  at  one 
time ;  and  there  is  as  much  foundation  for  the  one  as  for  the 
other  supposition.  In  both  cases  this  court  acts  upon  the 
person,  and  not  upon  the  jurisdiction.  In  a  proper  case, 
therefore,  I  have  said  here  and  elsewhere,  that  I  should  not 
hesitate  to  exercise  the  jurisdiction  of  this  court  by  injunction, 
touching  proceedings  in  Parliament  for  a  private  bill  or  a  bill 
respecting  property ;  but  what  would  be  a  proper  case  for  that 
purpose  it  may  be  very  difficult  to  conceive.  The  case  of  Par- 
liament differs  widely  from  that  of  the  courts  of  common  law ; 
the  province  of  the  latter  is  to  enforce  legal  rights,  and  the 
object  of  the  injunction  is  to  prevent  an  inequitable  use  of  such 
legal  right,  but  the  ordinary  province  of  Parliament  in  such 
bills  is  to  abrogate  existing  rights,  and  to  creato  new  rights. 
To  hold,  therefore,  that  no  application  should  be  made  to 
Parliament,  because  the  object  of  the  application  was  to  inter- 

• 

1  Ward  o.Soc'7,&c,l  Coll.  (2S£ng.       *  Steele   v.  North,  &c.,  Law  B^ 
Cha.)  378, 880.  (£ng-)  £q>>  April,  1867,  p.  237. 
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fere  with  some  right  or  mterest  of  some  other  party,  would  be 
in  effect  to  hold  that  this  court  should  by  its  injunction  deprive 
the  subject  of  the  benefit  of  parliamentary  interference  in 
such  cases.  The  injunction,  therefore,  cannot  be  granted, 
upon  the  ground  that  the  act  applied  for  would  interfere  with 
existing  rights,  it  being  the  very  object  of  it  to  do  so.  What 
difference,  then,  can  it  make,  whether  such  preexisting  right 
exists  by  the  tenure  of  property  or  by  virtue  of  contracts?  In 
both  cases  Parliament  has  the  same  power  of  destroying, 
altering,  or  affecting  such  preexisting  rights,  providing,  as  it 
always  does  or  intends  to  do,  compensation  to  the  party 
affected ;  and  in  neither  has  this  court  a  right  to  interfere  by 
injunction  to  deprive  the  subject  of  the  right  of  applying  to 
Parliament  for  a  special  law  to  supersede  the  rules  of  property 
by  which  he  finds  himself  bound,  whether  arising  fi:om  con- 
tract or  otherwise."  ^  And  in  a  very  late  case  it  is  remarked, 
"  You  may  interfere  to  prevent  a  person  applying  to  Parlia- 
ment, because  you  are  not  interfering  with  the  fiinctions  of 
Parhament,  but  you  are  acting  on  the  person,  and  restraining 
him  from  taking  a  step  which  the  court  says  ought  not  to  be 
taken.  But  no  case  has  been  produced  to  me  in  which  the 
court  has  ever  prevented  an  application  to  Parliament  for  an 
act.  —  We  have  been  told  by  judges  of  great  eminence  that 
the  court  has  power  by  injunction  to  prevent  an  application  to 
Parliament ;  but  they  all  decline  to  define  the  occasion  which 
would  justify  such  an  interference,  and  even  express  an 
opinion  as  to  the  difficulty  of  conceiving  a  case."  ^ 

§  5  a.  An  injunction  was  asked,  to  restrain  a  common  coun- 
cil firom  passing  an  ordinance,  allowing  the  extension  of  a 
horse-railroad  for  the  purposes  of  connection  with  another 
road.  Held,  the  road  derived  its  power  to  extend,  if  it  had 
it,  entirely  from  the  legislature,  and,  even  in  a  case  of  doubt  as 
to  its  power,  the  ordinance  only  amounted  to  the  expression 
of  a  desire  on  the  part  of  the  council,  being  of  no  effect,  and 
therefore  a  legal  injury  to  no  one ;  and  that  the  injunction 
should  be  denied.^ 

1  Heathoote   v.  The  North,  &c.,  2    v.  North,  Ac.,  Law  Rep.  (Eng.)  £q., 
Mac  &  G.  100.  April,  1867,  pp.  240-1. 

3  Per  Lord  Chehnsford,  L.  C,  Steele        '  Chicago  v.  Evans^  24  HI.  52. 
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§  5  b.  A  stockholder  in  a  railroad  cannot  restrain  a  sale  of 
all  tlie  property  of  the  corporation  to  another  company,  under 
an  act  of  assembly.  But  siich  a  sale  operates  as  a  dissolution 
of  the  corporation,  which  is  not  a  corporate  act,  but,  like  that 
of  association,  the  act  of  the  individual  members;  and  a  stock- 
holder cannot  be  compelled  to  take  pay  for  the  shares  in  the 
old  company  in  shares  of  the  new  ;  nor  have  a  majority  of 
members  a  right  to  transfer  all  the  corporate  property  to  the 
other  corporation,  and  take  pay  in  shares  of  the  new,  thus 
divesting  the  interests  of  the  dissenting  stockholder,  without 
first  giving  him  securily  for  his  interest.^ 

§  5  c.  ^  stockholder  in  a  corporation,  the  charter  of  which, 
by  (Mass.)  St.  1880,  c.  81,  is  subject  to  alteration,  amendment, 
or  repeal,  at  the  pleasure  of  the  legislature,  cannot  maintain  a 
bill  in  equity  to  restrain  the  corporation  from  engaging  in  a 
new  enterprise  in  addition  to  that  contemplated  by  the  charter, 
but  of  the  same  kind,  if  it  is  sanctioned  by  an  express  legis- 
lative grant,  and  by  a  vote  of  the  majorily  of  the  stock- 
holders.* 

§  6.  An  injunction  will  issue  to  restrain  a  cittf  from  taking 
private  property  without  legal  right.'  (See  RailroadB.')  And, 
in  general,  except  where  the  public  necessity  admits  no  delay, 
equity  will  enjoin  the  taking  of  private  property,  without  first 
making  compensation.^  So  an  injunction  lies  against  taking 
land,  till  security  is  given  for  the  value,  although  the  party  has 
not  petitioned  for  damages.^  Though  not  where  the  apprais- 
ers have  returned  that  no  damages  be  paid.  The  remedy  in 
such  case  is  by  appeal^  So  if  the  power  of  taxation  in  a 
municipal  corporation  is  so  limited,  as  not  to  be  adequate  to 
pay,  within  any  reasonable  time,  the  damages  caused  by  the 
opening  of  a  public  street ;  a  court  of  equity  will  prohibit  such 
opening  by  injunction,  until  security  for  payment  be  given.? 

^  Lamnaii  v,  Lebanon,  &c.,  30  Penn.  See  Standish  p.  Liverpool,  15  Eng.  Law 

42.  k  £q.  255. 

'  Darfee  v.  Old  Colony,  &c.,  5  AUen,  *  Somer  v.  Philadelphia,  35  Penn. 

230.  231. 

'^Lnmsden    v.  Mihraokee^  8  Wis.  'McCroiy  v.    Griswold,  7  Clarke, 

485.  24S;  CounoHy  p.  Same,  Ib.416. 

«  Penrioe   v.  Wallis,  37  Misa.  172.  ^  Keene  v.  briBtol,  26  Penn.  46. 
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So  a  harbor  improvement  company,  in  the  prosecution  of  their 
works,  under  the  authority  of  a  special  act  of  Parliament, 
obstructed  access  to  a  wharf  firom  the  place  of  business  of  A, 
by  which  he  was  put  to  expense  in  loading  and  unloading 
ships.  A,  claiming  compensation,  gave  notice  and  proceeded 
to  appoint  an  arbitrator,  under  the  68th  section  of  the  8  Vict, 
c.  18  (the  lands  clauses  consolidation  act,  1845).  Upon  a  bill 
filed  by  the  company,  an  injunction  was  granted  to  restrain 
the  further  proceedings  of  A  until  he  established  his  right 
at  law,  but  on  appeal  it  was  dissolved.^  While,  on  the  other 
hand,  an  injunction,  to  restrain  an  appropriation  of  public 
property  to  private  purposes,  will  not  be  dissolved  upon  the 
coming  in  of  the  answer,  admitting  the  acts  charged,  but 
denying  that  the  public  interest  will  be  thereby  prejudiced.^ 
So  a  municipal  corporation  may  be  restrained  by  perpetual 
injunction  firom  entering  upon  and  taking  possession  of  land, 
and  opening  and  grading  a  street  thereon,  by  virtue  of  pro- 
ceedings regular  in  form,  where  it  appears  by  an  extrinsic  &ct 
that  the  commissioners  have  awarded  the  owner  of  the  land 
only  one  dollar  for  land  worth  twelve  dollars.  In  such  case, 
it  seems  that  eertiarari  is  not  an  adequate  remedy.^ 

§  7.  But,  that  a  statute  allows  the  taking  of  city  property 
without  compensation,  is  an  objection  to  it  which  neither  the 
people,  nor  private  persons,  for  whom  compensation  is  pro- 
vided, can  raise,  as  the  basis  of  an  application  for  injunction. 
Certainly  they  cannot  take  the  objection  at  the  hearing, 
when  the  bill  allegesr  that  all  the  property  interfered  with 
is  private  property.*  And,  although  a  city  cannot  occupy  or 
appropriate  private  property  without  compensation,  or  do  direct, 
incidental,  wanton  damage  to  private  property,  the  exercise  of 
its  discretion  within  proper  limits  cannot  be  enjoined.^  So, 
although  persons  obtaining  firom  the  legislature  power  to  inter- 
fere with  the  rights  of  property  are  bound  strictly  to  adhere 
to  such  powers,  to  do  no  more  than  the  legislature  has  sanc- 

1  Sntton,  &c.  9.  Hitching,  1  Eng.Law  See  Betts  v.  Williamsbiirg,  15  Barb. 

&  Eq.  SOS;  9  lb.  41.  S55. 

'  Atty.,  &c  V.  Cohoes  Co.,  6  Paige,  *  People  v.  Law,  34  Barb.  494. 

133.  *  Plnm  v,  Morris,  &c.,  S  Stockt.  856 

•  Baldwin  v,  Buffalo,  S9  Barb.  396. 
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tioned,  and  to  proceed  only  in  the  mode  whicli  the  legislature 
has  pointed  out ;  yet  (except  in  a  proceeding  at  the  instance 
of  the  attorney-general)  any  one  seeking  the  assistance  of  a 
court  of  equity,  to  restrain  the  violation  of  such  a  contract 
with  the  legislature,  is  hound  to  show  that  he  has  a  private 
interest  in  the  matter.  Therefore,  where  a  water-works  act 
empowered  a  company  to  divert  the  water  of  a  stream  (with- 
out  limit  as  to  quantity),  hy  means  of  an  open  channel  filled 
with  loose  stones,  and  they  were  diverting  it  by  means  of  a 
culvert ;  it  was  held  that  another  company,  who  were  entitled 
to  the  water  of  a  stream  into  which  the  diverted  stream  had 
flowed,  were  not  entitled  to  an  injunction  to  restrain  a  viola- 
tion of  the  terms  of  the  act,  as  to  the  mode  of  diversion.^ 

§  8.  An  injunction  will  be  granted  to  prevent  the  franchise 
of  a  corporation  firom  being  destroyed,  as  well  as  to  restrain  a 
party  from  violating  it  by  attempting  to  participate  in  its 
exclusive  privileges.'  It  is  foreign  from  the  plan  of  the 
present  work,  even  to  refer  to  the  numerous  and  important 
cases,  in  which  the  questions  have  been  discussed,  how  fiur 
the  grant  of  a  franchise  is  a  eorUract^  and  the  franchise  itself 
private  property^  the  former  of  which,  by  fundamental  con- 
stitutional provisions,  cannot  be  impaired,  nor  the  latter  appro- 
priated without  compensation  to  public  uses ;  or  under  what 
circumstances  a  subsequent  grant  of  a  similar  or  rival  fran- 
chise interfering  with  tlie  former  one  is,  upon  the  grounds 
mentioned,  unconstitutional  and  void.  (See  Railroads^  Bridges^ 
Ferries.')  In  a  late  and  important  case  in  Pennsylvania,  the 
prevailing  doctrine  on  the  subject  is  thus  explained:  ^^All 
acts  of  incorporation  and  acts  extending  the  prinleges  of 
incorporated  bodies,  are  to  be  taken  most  strongly  against  the 
companies.  Whatever  is  not  expressly  and  unequivocally 
granted  in  such  acts  is  taken  to  have  been  withheld.'  The 
same  rule  was  laid  down  in  very  clear  terms  by  Chief 
Justice  Marshall,  in  Billings  v.  The  Providence  Bank.^  In 
the  Charles  River  Bridge  v.  The  Warren  Bridge,*  it  was 

1  The  Major,  &c.  v,  Coriej,  &c.,  21  *  11  East,  685 ;  4  Bingham,  45S ;  S 

Eng.  Law  &  Eq.  620.  Barn.  &  Adol.  685. 

a  Osbom    V,  Bank  of  the  U.  8.,  9  ♦  4  Peters,  514. 

Wlieat.  738.  •  11  Peters,  521. 
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placed  on  grounds  so  impregnable  by  the  present  Chief 
Justice  of  the  Supreme  Court  of  the  United  States,  that 
it  is  not  probable  we  will  ever  hear  it  questioned  again."  ^ 
On  the  same  subject  it  is  said :  ^^  Where  a  party  claims 
a  franchise  under  a  statute,  and  is  in  the  possession  and 
enjoyment  of  such  franchise,  equity  will  interpose  to  pro- 
tect and  secure  the  enjoyment  of  such  franchise,  because 
it  affords  the  only  plain  and  adequate  remedy.  In  the 
present  case,  certain  rights  and  franchises  were  granted  to 
the  plaintifl^,  by  the  legislature,  upon  the  ground  that  the 
enjoyment  and  exercise  of  them  would  not  only  be  a  ben- 
efit to  the  persons  incorporated,  but  would  also  contribute  to 
the  public  benefit.  Another  ground  is,  where  the  party 
complained  against  professes  to  act  by  public  authority,  to 
enter  upon,  and  to  a  certain  extent  to  use  the  land  of 
third  persons,  and  exceeds  his  authority,  it  is  held  to  be  a 
peculiarly  proper  case  for  the  interposition  of  a  court  of  equity. 
It  is  also  another  ground  that  what  the  defendants  propose  to 
do,  and  claim  a  right  to  do,  is  the  erection  of  a  work,  which 
is  in  its  nature  permanent  and  perpetual.  It  is  not  like  the 
case  of  a  single  or  temporary  disturbance,  the  injury  arising 
firom  which  can  be  measured  and  estimated  and  compensated 
in  damages  in  a  single  suit ;  the  plaintiffs  would  be  compelled 
to  bring  succe3sive  suits  from  time  to  time.  This  is  more 
especially  a  ground  of  interference,  where  the  party  com- 
plained against  professes  to  exercise  a  public  authority,  and 
where  the  claim  is  to  appropriate  the  property  or  franchises  of 
the  complainant,  to  a  purpose  claimed  to  be  public,  and  where 
the  plaintiff  denies  and  contests  the  right  of  the  defendant  to 
exercise  such  power.'*  ^ 

§  8  a.  A  corporation,  constructing  works  beyond  what  is 
necessary  for  the  purposes  of  the  incorporation,  and  beyond 
what  is  contemplated  by  the  charter,  will  be  restrained  by 
injunction.' 

§  9.  One  interested  in  a  trading  corporation  may  enjoin  tiie 

^  Per  Black,   C.  J.,  Packer  v.  San-       *  Newark,  &c.,  o.  Elmer,  1  Stockt 
bury,  &c.,  19  Penn.  211.  754. 

« "Per    Shaw,  C.  J.,  Boston  Water, 
Ac.  9.  Boston,  &c.,  B.  B.,  16  Pick.  525. 
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directors  from  mismanaging  the  business  or  wasting  the  funds.^ 
(See  §  11.)  But,  in  New  Jersey,  the  court  will  not  grant  an 
injunction  and  receivers  on  an  incorporated  company,  under 
the  ^^  act  to  prevent  frauds  by  incorporated  companies,"  un- 
less the  protection  of  the  public  or  the  interest  of  the  stock- 
holders require  it.'  So  a  motion  to  restrain  and  enjoin  will  be 
refused,  where,  upon  pleadings  and  proof,  the  court  would  not 
be  warranted  in  declaring  a  corporation  insolvent,  and  sub- 
jecting it  to  the  provisions  of  the  act.^  Chancery  will  inter- 
fere to  prevent  a  disposition  of  the  property  of  a  corpcnration 
for  other  than  corporate  purposes,  upon  a  proper  case  made 
out ;  but  as  to  what  is  a  proper  case,  the  court  will  be  guided 
by  the  general  principles  upon  which  it  usually  exercises  its 
powers.^  So,  in  New  York,  under  the  act  to  prevent  frauds 
by  incorporated  companies,  where  it  is  proved  that  an  insur- 
ance company  is  insolvent,  the  chancellor  is  not  bound,  as  of 
course,  to  issue  an  injunction,  but  must  use  his  discretion,  and 
take  such  course  as  will  inure  to  the  benefit  of  all  concerned.* 
So  when  a  contract  with  a  corporation  is  fulfilled  to  the  satis- 
&ction  of  the  directors,  and  the  work  is  beneficial  to  the  cor- 
poration, and  done  on  fiivorable  terms,  equity  will  not  enjoin 
payment  of  the  stipulated  compensation,  on  the  allegation  of  a 
stockholder,  that  there  is  a  secret  agreement  between  one  of 
the  directors  and  the  contractor  to  divide  the  p]:ofit8.^ 

§  10.  Where  the  rules  of  a  friendly  society  were  framed  on 
erroneous  principles,  and  the  annuities  chargeable  on  the 
funds  had  in  consequence  become  so  numerous  as  to  be  likely 
to  exhaust  the  whole  ;  upon  a  bill  filed  against  the  committee 
and  trustees  for  the  purpose  of  a  dissolution,  an  injunction 
was  granted  to  restrain  fiirther  payments  and  the  selling  of 
the  stock.^  (a)  So  a  corporation  proposing  illegally  to  lease 
an  important  ferry  for  ten  years  may  be  enjoined.^ 

1  Sean  v.  HotehkiM,  25  Conn.  171.  *  Farrand  v.  Manball,  21  Barb.  409. 

^  Rawnslej  v.  Trenton,  &c.,  1  Stockt  *  Havens  o.  Hoyt,  6  Jones,  Eq.  115. 

347.  ^  Reeve  v.  Parkins,  2  Jac  &  W.  SS9. 

*  Rawniley  v.  Trenton,  &c.,  1  Stockt.  But  see  India,  &c.,  17  Sim.  15. 

95.  '  People  v.  New  York,  32  Barb.  102. 

*  Keaa  v.  Johnson,  1  Stockt  401. 

(a)  In  Ellison  v,  Bignold,  2  Jac  ^  W.  511,  Lord  Eldon  speaks  of  "thois 
very  distressing  cases,  where  persons  who  have  been  expecting  a  provistoa  fcr 
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§  11.  A  stockholder  may  enjoin  the  directors  of  a  corpo- 
ration.^    (See  §  9.)     So  where  a  ^t  was  brought  against  a 

^  Missisappi,  &c  v.  Crofls,  SO  Ark.  443. 

their  old  age  firom  benefit  societies,  have  found  themselyes  at  last  disappointed, 
from  the  societies  being  founded  on  erroneous  principles.  The  court  has  there 
been  obliged  to  consider  the  whole  as  originating  in  a  blnnder,  and  to  put  an 
end  to  them  bj  a  dissolution." 

The  following  case  is  found  in  the  (Philadelphia)  L^gal  Intelligencer.  Su- 
preme Court  Ford  et  al.9.  Cool  Co.  Nisi  Prius.  Sur  bill  and  answer  in 
equity.    Opinion  bj  Sharswood,  J. 

The  plaintiffs  are  certain  stockholders  of  the  corporation  defendants,  and  ihey 
complain  that  instead  of  diriding  the  surplus  profits  among  the  stockholders,  in 
the  shape  of  dividends,  they  are  about  to  adopt  the  policy  of  setting  aside  so 
much  annually  as  will  eventually  sink  the  capital.  The  answer  sets  out  the  con- 
templated action  at  large,  and  both  parties  are  desirons  of  having  the  opmion  of 
the  court  npon  the  lawfulness  of  the  proposed  measure. 

The  Locust  Mountain  Coal  and  Iron  Company  was  incorporated  by  an  act  of 
April  5, 1842,  upon  the  model  of  the  act  of  May  25, 1839,  entitled  "An  act  to 
incorporate  the  Anthracite  Iron  Company."  By  this  act  the  afiairs  of  the  com- 
pany were  to  be  managed  by  directors,  one  of  whom  to  be  the  president,  who 
shall  be  chosen  by  the  stockholders  annually  on  a  day  and  in  a  manner  pre- 
scribed ;  and  by  the  tenth  section  "  Dividends  of  so  much  of  the  profits  of  said 
corporation,  as  shall  appear  advisable  to  the  directors,  shall  be  declared  twice  in 
every  year,"  ..."  but  they  shall  in  no  case  exceed  the  amount  of  the  net  profits 
actually  acquired  by  said  company,  so  that  the  capital  stock  shall  never  thereby 
be  impaired."  The  capital  of  the  company  consists  in  the  land  it  owns.  By 
the  charter,  having  acquired  land,  it  was  authorized  to  divide  the  same  into 
stock,  and  issue  certificates  accordingly  at  a  certain  rate  per  acre.  The  value  of 
the  stock  depends  on  the  value  of  the  land.  The  value  of  the  land  consists  in 
the  coal.  When  that  is  exhausted  the  land  will  be  scarcely  of  any  value.  In 
this  way  the  value  of  the  shares  of  the  stockholders  will  be  yearly  decreasing, 
though  by  the  division  of  the  net  receipts  semi-annually,  large  ^vidends  will 
necessarily  be  declared,  a  fictitious  value  will  be  given  to  the  stock  in  the  market, 
thoee  who  understand  the  operation  of  things  will  be  enabled  to  sell  at  a  large 
advance,  and  the  unfortunate  purchaser,  after  receiving  his  lai^  interest  for  a 
few  years,  will  suddenly  and  unexpectedly  find  his  capital  gone.  It  is  agunst 
this  result  the  directors  desire  to  provide.  Their  plan,  in  its  general  features,  is 
to  retain  out  of  the  price  received  from  the  coal  as  taken  out  of  the  land,  a  small 
sum  of  money,  and  accumulate  the  same,  till  it  shall  amount  to  the  par  of  the 
outstanding  certificates  of  the  capital  stock.  A  careful  estimate  has  been  made 
by  their  engineer  of  the  amount  of  coal  in  their  ground,  and  a  calculation 
based  on  this  estimate  as  to  when  the  entire  coal  will  be  exhausted. 

The  directors  of  this  company  are  certainly  invested  with  discretionary 
powers  over  this  subject.  They  are  to  declare  dividends  of  so  much  only  of  the 
profits  as  shall  appear  advisable  to  them.  Indeed  it  may  well  be  doubted 
whether  where  a  part  of  the  capital  is  annually  converted  into  money  — -  as  in 
this  case,  by  the  sale  of  coal  from  which  they  derive  their  royalties,  which  con- 
stitute their  annual  receipts — such  part  can  lawfully  be  distributed  as  dividends. 
The  directors  are  expressly  prohibited  flrom  making  any  dividend,  which  shall 
impair  the  capital  stock,  under  a  heavy  penalty  upon  such  of  the  directors  as 
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corporation,  in  Massachusetts,  on  a  judgment  rendered  in  New 
York,  and  no  defence  had  been  made  by  the  company  in 

shall  consent  to  sach  a  dividend.  But  apart  from  this  consideration,  the  exer- 
cise of  such  a  discretion  cannot  be  controlled  bj  a  coart  of  equity,  so  long  as  it 
is  honestly  exerted,  with  no  ulterior,  personal,  or  selfish  ends,  and  with  a  view 
to  subserve  the  true  interests  of  the  stockholders.  However  unwise  the  policy 
adopted  maj  be  in  the  estimation  of  the  chancellor,  he  has  no  right  to  substi- 
tute his  discretion  for  theirs.  To  do  so  would  make  him  head  manager  of  all 
the  corporations  within  the  reach  of  his  process.  In  this  case,  too,  the  stock- 
holders, at  their  annual  meeting,  February  4, 1867,  passed  a  resolution  approv- 
ing of  the  creation  of  a  sinking  fund  for  the  purpose  of  securing  the  par  value 
of  the  capital  stock  of  the  company  on  the  plan  recommended  by  the  board  of 
directors.  At  this  meeting  a  stock  vote  was  taken,  which  resulted  in  15,469  in 
&vor,  to  S,302  votes  against  it. 

I  do  not  doubt  that  it  is  perfectly  lawful  for  the  directors  to  establish  such  a 
sinking  fund,  and  to  set  aside  such  portion  of  their  receipts  from  time  to  time  as 
they  may  deem  necessary  and  proper.  There  is,  however,  one  feature  in  this 
plui  about  which  I  have  had  great  difficulty,  that  is,  the  creation  of  a  trust  for 
this  purpose.  Three  stockholders  are  to  be  appointed  trustees,  $S0,000  of  the 
general  improvement  fund  is  to  be  paid  to  these  trustees,  two  cents  per  ton  on 
the  quantity  of  coal  sent  to  market  from  the  company's  lands  during  1866,  and 
on  the  first  of  February  of  every  subsequent  year  a  similar  sum  of  two  cents 
per  ton  on  the  number  of  tons  of  coal  sent  to  market  during  the  preceding  year. 
These  funds  axe  to  be  invested  by  the  trustees  in*  the  stock  c^  the  company, 
inviting  ofiers  from  the  stockholders  and  being  bound  to  take  the  stock  offered  at 
the  lowest  bid.  If  none  are  offered,  then  the  trustees  are  to  invest  "  in  any 
other  securities  authorized  by  the  laws  of  this  Commonwealth."  I  do  not 
know  whether  this  is  regarded  as  an  essential  feature  of  the  plan.  I  can  see  no 
object  in  creating  such  a  trust,  except  that  of  nailing  and  clinching  this  policy 
on  the  company — in  other  words  of  tying  the  hands  of  all  future  boards  of 
directors.  It  may  well  be  claimed  after  the  creation  of  such  a  trust,  that  all 
future  purchasers  of  stock  will  buy  on  the  faith  of  it,  and  will  have  a  right  to 
insist  that  the  trust  shall  continue  without  modification.  After  much  reflection 
I  have  come  to  the  conclusion  that  this  feature  of  the  plan  is  ultra  viret,  beyond 
the  power  of  any  board  of  directors  or  of  a  majority  of  the  stockholders.  The 
charter  has  confided  the  management  of  the  affairs  of  this  corporation  to  direc- 
tors to  be  annually  chosen  by  the  stockholders.  It  will  hardly  be  pretended  that 
any  one  board  of  directors  could  transfer  the  entire  assets  to  trustees,  upon  soma 
rigid,  unbending  policy,  thus  divesting  themselves  and  their  successors  of  all  that 
discretion  with  which  they  are  clothed  by  the  charter,  and  thus  depriving  the 
stockholders  in  eflfect  of  all  that  power  which  they  possess  over  such  policy  by 
electing  directors,  who  will  carry  out  their  views.  If  they  oould  not  thus  trans- 
fer their  entire  powers,  neither,  it  seems  to  me,  can  they  transfer  a  part  It  has 
been  held  in  England  to  be  unlawful  for  a  company,  without  authority  from 
Parliament,  to  delegate  its  powers  to  another  company.  Thus,  where  a  com- 
pany had  proceeded  to  a  certain  extent  in  making  a  railway,  and  being  then  in 
want  of  fimds,  entered  into  an  agreement  with  another,  that  when  the  line  was 
completed,  it  should  be  worked  by  that  company,  who  should  exercise  all  the 
rights  of  the  original  company  for  twenty-one  years,  Lord  Cranworth  held  that 
this  agreement  was  illegAl»  and  restrained  the  parties  ftom  carrying  it  into  ex»- 


CH.   XV.]  PARTIES  —  C50RPOBATION8.  867 

New  York ;  a  temporary  injunction  was  granted,  restraining 
the  suit,  on  a  bill  filed  by  an  individual  stockholder.^ 

§  12.  A  preliminary  injunction  should  not  issue  upon  the 
complaint  of  a  minority  of  the  directors,  to  restrain  a  person 
from  voting  on  an  alleged  excess  of  stock,  which  the  company 
have  taken  no  steps  to  declare  void,  where  it  does  not  appear 
that  his  voting  would  produce  irreparable  and  permanent  in- 
jury, or  any  great  and  imminent  danger.^ 

§  18.  So  in  an  application  for  injunction,  to  restrain  the 
holders  of  stock  in  a  corporation  from  selling  or  transferring 
it,  and  from  voting  upon  it  at  the  next  election  of  directors, 
which  was  to  occur  within  three  days  from  the  filing  of  the 
bill ;  held,  the  injunction  should  be  granted  for  the  former  pur- 
pose, but  not  for  the  latter,  as  this  might  change  the  result 

.  1  Sumner  v.  Marcy,  8  W.  &  M.  105.        '  Beed  v,  Jones,  6  Wis.  680. 

cation.  Beman  v,  Rufiard,  1  Sim.  N.  S.  556.  And  it  is  said  in  an  element- 
aiy  work  of  reputation,  tEat  this  principle  is  now  dearty  established  bj  late 
decisions.  Sir  W.  Hodges,  on  the  Law  of  RaUwajs,  93.  It  is  true  that  it  was 
decided  in  Dona  v.  The  Bank  of  the  United  States,  5  W.  &  S.  224,  that  the 
directors  of  a  corporation  may  make  an  assignment  in  trust  for  the  payment  of 
debts.  But  I  do  not  regard  that  case  as  at  all  an  authority  in  fovor  of  this 
trust.  In  regard  to  the  debts  of  a  corporation,  the  directors  have  no  discretion 
but  to  pay  them,  and  if  a  company  should  become  embarrassed  and  a  race  for 
priority  take  place  among  their  creditors,  whom  they  cannot  pay  in  fiill,  it 
would  be  their  duty  to  provide  for  the  equal  pro  rata  distribution  of  their  prop- 
erty in  the  only  way  in  which  they  could  accomplish  it,  by  an  assignment  in 
trust  for  their  creditors.  Nor  do  I  doubt  for  an  instant  and  for  the  same  reason, 
tiiat  a  trust  may  be  created  for  a  sinking  fund  for  the  payment  of  loans  or  otiier 
debts,  which  may  be  enforced  and  protected  by  the  interposition  of  a  court  of 
equity,  for  the  benefit  of  the  catuU  qu€  trust,  the  bondholders  or  other  creditors. 
But  this  trust  for  the  company  itself,  divesting  pro  tanto  the  discretion  of  the 
directors  and  ultimately  of  the  stockholders  themselves  in  the  management  of 
their  own  property,  seems  to  me  a  very  different  thing.  It  relieves  me  much  to 
know  that  this  case  is  to  be  carried  by  appeal,  in  any  event,  to  the  Supreme 
Court,  and  tiie  decision  of  that  tribunal  invoked.  As  I  am  at  present  advised, 
let  it  be  declared  that  the  directors  of  the  Locust  Mountain  Coal  and  Iron  Com- 
pany, the  defendants,  have  power,  in  the  exercise  of  their  discretion,  to  create  a 
sinking  fund  to  secure  the  par  value  of  the  capital  stock  of  the  company  out  of 
tiieir  annual  receipts,  but  that  they  have  not  power  to  pay  over  or  transfer  any 
of  the  moneys  or  assets  to  any  persons  as  trustees  in  trust  for  such  a  purpose, 
and  let  an  injunction  issue  to  restrain  them  from  any  such  transfer  or  pay- 
ment. 


868  THE  LAW  OP   INJUNCTIONS.  [CH.    XV. 

of  the  election,  and  take  from  a  majority  of  the  legal  stock' 
holders  the  control  of  the  company,  without  opportunity  for  a 
hearing.^  (a) 

§  14.  Unless  there  has  been  tardiness  in  the  organization  of 
an  incorporated  company,  it  may  have  relief  by  injunction, 
against  wrongs  done  and  threatened  between  the  act  of  incor- 
poration and  the  issuing  of  letters  patent.^ 

§  15.  Where  there  is  a  mortgage  upon  the  capital  stock  of 
a  corporation,  and  the  treasurer  is  one  of  the  mortgagees,  an 
injunction  will  be  granted  to  stay  a  sale  under  a  power  in  the 
mortgage,  until  the  treasurer  shall  furnish  to  the  mortgagor 
any  information  relative  to  the  condition  of  the  corporation, 
and  affecting  the  value  of  the  stock,  which  the  treasurer  may 
have  obtained  by  virtue  of  his  office,  beyond  what  appears 
from  the  books  of  the  corporation.* 

§  16.  Oitie9  and  totons  constitute  a  class  of  corporations  or 
quoH  corporations,  with  reference  to  which  the  process  of 
injunction  is  often  invoked.  (J>)     Thus,  in  Massachusetts,  a 

1  Hills  V,  Parrish,  1  M'Cart  380.  >  Friese  v.  Chspin,  2  K  I.  429. 

a  Packer  v.  The  Sunbury,  &c,   19 
Peon.  211, 

(a)  In  Wisconsin,  an  injunction,  to  restrain  an  alleged  stockholder  from 
voting  fbr  directors,  does  not  snspend  the  general  and  ordinary  business  of  the 
corporation ;  and  therefore,  under  Ck)de  §  133,  maj  be  granted  bj  the  court 
commissioner.    Reed  v,  Jones,  6  Wis.  680. 

(6)  As  to  the  remedy  of  injunction  in  the  case  of  a  oounfy,  see  County,  &c.  v. 
Hunt,  5  Ohio,  N.  S.  488. 

County  oommisslonerB,  appointed  by  law  to  locate  a  county  seat,  located  it 
at  M.,  on  condition  that  the  citizens  should  furnish  the  buDdings,  which  condi- 
tion was  complied  with.  The  legislature  then  declared  the  location  permanent, 
by  joint  resolution ;  but  afterwards,  by  rote,  changed  the  county  seat.  The 
citizens  then  claimed  from  the  county  commissioners,  who  retained  possession  of 
the  buildings,  the  amount  of  money  advanced  for  such  buildings,  with  interest, 
which  amount,  without  interest,  the  commissioners  agreed  to  pay,  on  condition 
of  release  of  all  claims  by  the  citizens.  A  release  was  made,  and  county  orders 
issued,  and,  the  board  of  commissioners  being  changed,  a  bill  was  filed  to  eigoin 
payment  of  orders  on  the  new  board.  Held,  that,  after  the  county  seat  was 
removed,  the  county  was  morally  obliged  either  to  give  up  the  property  or  make 
compensation.  That  perhaps  chanceiy  would  have  interfered  in  behalf  of  the 
defendants.  But  that  the  claim  of  the  defendants  was  of  that  doubtftd  chanc- 
ter  in  equity*  which  is  sufficient  ground  for  a  compromise,  and  the  court  should 
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town  voted  to  loan  its  portion  of  the  surplus  revenue,  received 
under  St.  1837,  c.  85,  "  to  the  inhabitants  of  the  town,  as  the 
population  of  the  town  was,  on  the  head  and  the  heads  of 
&milies,  to  give  their  securities  for  themselves  and  minor 
children,  guardians  for  childreii  they  are  guardians  for,  and 
the  selectmen  for  town  paupers,  and  tha^t  tUe  trustees  of  the 
surplus  revenue  in  behalf  of  the  town  accept  the  securities  of 
minor  children,  who  have  no  parents  or  guardians. '*  At  a 
subsequent  meeting,  the  town  voted,,  that  "  the  trustees  of  the 
surplus  revenue  loan  the  same  in  equal  sums  to  each  and 
every  inhabitant  of  the  town,  and  that  each  inhabitant  give 
two  sureties  which  should  be  acceptable  to  the  trustees ;  that 
the  loan  be  made  according  to  a  census  to  be  taken,  and  that 
the  trustees  need  not  require  one  of  the  sureties  to  be  a  free- 
holder." Held,  such  votes  were  in  violation  of  the  act  con- 
cerning the  deposit  of  the  surplus  revenue  passed  March  24, 
1887,  and  were  illegal  and  void ;  and  that  compliance  with 
such  votes  on  the  part  of  the  trustees  should  be  prohibited  by 
injunction.^  So  a  town  have  no  authority  to  vote  money  for 
the  purchase  of  uniforms  for  an  artillery  company ;  and  will  be 
restrained  by  injunction  from  paying  the  money,  even  after 
the  officers  of  the  company,  upon  the  faith  of  an  order  drawn 
in  their  fiivor  by  the  selectmen  on  the  town  treasurer,  have 
purchased  the  uniforms  and  deposited  them  in  the  armory,  to 

^  Pope  V,  Halifax,  12  Cash.  410.    See  Hood  v.  Ljim,  1  Allen,  103. 

not  interpose  bj  injunction,  to  save  the  county  from  paying  a  bond  which  it  was 
morally  obliged  to  pay.    5  Ohio,  N.  S.  4S8. 

It  is  laid  down,  as  the  general  rule,  that  only  the  people  can  prosecute  for 
violations  of  public  trust.  Municipal  corporators  and  tax-payers,  unless  indi- 
vidually injured,  cannot  enjoin  a  public  wrong.  Ketchum  v.  Bufialo,  4  Eem. 
856 ;  Daris  v.  Mayor,  &c.,  lb.  506.  Equity  will  not  interfere  in  behalf  of  a 
monopoly.  Thus  the  amendment  of  a  dty  charter  provided,  that  a  right  given 
by  the  city  to  lay  g^as-pipes  through  the  streets  and  public  grounds  should  be 
exclusive  except  as  against  any  persons  or  corporations  that  might  receive  sim- 
ilar authority  from  the  legislature.  The  plaintifis  were  purchasers  of  the  gas- 
works and  business.  After  such  amendment,  the  defendants,  organized  under 
the  statute  relating  to  joint-stock  corporations,  commenced  opening  the  streets 
to  lay  their  pipes.  Upon  a  bill  praying  an  injunction,  held,  such  amendment,  so 
far  as  it  restricted  the  free  manufacture  and  sale  of  gas,  was  a  monopoly,  uncon- 
stitutional and  void,  and  the  injunction  was  refused.  Norwich,  &c.  v.  Norwich, 
&c.,  25  Conn.  19  (containing  a  learned  and  elaborate  discussion  of  the  law  of 
franchises  and  monopolies). 

24 
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be  there  kept  as  the  property  of  the  town.^  So  where  the 
city  of  New  London  appropriated  money  for  the  celebration 
of  the  anniversary  of  independence ;  a  bill  was  sustained  on 
behalf  of  certain  tax-payers  to  restrain  the  payment  of  such 
appropriation.  The  court  remarked  :  "  The  city  corporation 
was  in  the  nature  of  a  trustee  of  the  money  in  its  treasury, 
for  the  corporators,  the  inhabitants  of  the  city,  for  the  pur- 
poses for  which  they  were  incorporated,  and  here  was  a  medi- 
tated misappropriation  of  the  trust  fund ;  and,  secondly,  it  is 
extremely  doubtful,  whether  the  plaintiffs  could  have  any 
other  remedy.  The  amount  appropriated  by  this  vote,  was  in 
the  city  treasury;  and,  if  abstracted,  must,  when  wanted  for 
other  and  legitimate  purposes,  be  supplied  by  a  tax  on  the  in- 
habitants. It  is  suggested  that  the  plaintifis  should  bring  an 
action  against  the  city,  for  a  misappropriation  of  its  funds,  or 
that,  when  such  a  tax  is  laid,  they  should,  by  a  proper  action, 
resist  its  collection.  We  are  by  no  means  prepared  to  say, 
that  an  action  could  be  maintained,  on  either  of  these  grounds, 
and  are  strongly  inclined  to  think  it  could  not.  But,  how- 
ever this  may  be,  we  are  clearly  of  opinion,  that  the  plaintifis 
are  not  bound  to  wait  until  the  money  is  misspent,  nor  until 
such  tax  shall  be  levied,  and  attempted  to  be  collected,  but 
that  they  may  call  on  a  court  of  equity  to  interpose,  by  way 
of  preventing  the  injury."  ^  But  where  an  action  was  com- 
menced against  the  selectmen  of  a  town  for  illegally  refusing 
a  vote,  and  the  town  voted  to  pay  the  expenses  already  in- 
curred in  defending  the  suit,  and  that  it  would  be  the  duty  of 
the  town  to  refund  any  sum  which  the  selectmen  should  be 
compelled  to  pay,  and  a  minority  of  the  legal  voters,  who 
were  liable  to  pay  more  than  half  the  taxes  of  the  town,  filed 
a  bill  against  the  selectmen  and  treasurer,  praying  for  an  in- 
junction to  restrain  them  from  carrying  such  vote  into  efiect ; 
held,  before  the  passage  of  (Massachusetts)  St.  1847,  c.  37, 
the  court  had  no  jurisdiction  in  the  case.^ 

§  16  a.  By  statute,  the  municipal  corporation  of  New  York 
were  authorized  to  extend  the  Battery  into  the  river,  not  ex- 

1  Claflin  V.  Hopkinton,  4  Gray,  502.       *  Hall  v.  CoBhinaii,  6  Met  425. 
*  New  London  v.  Brainard,  22  Conn. 
552-6. 


CH.   XV.]  PARTIES — CORPORATIONS.  371 

ceeding  600  feet,  the  land  to  be  used  "  for  a  public  walk,  and 
for  erecting  buildings  and  works  of  defence  thereon,  but  with- 
out any  power  to  dispose  of  the  same  for  any  other  use  or 
purpose  whatever,  and  without  any  power  of  selling  it  or  any 
part  thereof."  The  corporation  having  afterwards  authorized 
the  defendant  to  widen  his  adjoining  field  by  encroachment 
upon  this  tract,  an  application  was  made  in  the  name  of  the 
people  for  an  injunction.  Held,  a  grant  by  the  city  for  any 
private  use  was,  without  reference  to  the  question  of  nuisance, 
void,  and  the  injunction  should  be  ordered.^ 

§  16  b.  Questions  of  the  expediency  and  manner  of  grading 
the  streets  of  a  town,  under  (Ind.)  1  Rev.  Sts.  1852,  p.  482, 
which  is  a  constitutional  act,  are  left  in  the  first  instance  to 
property  holders  and  the  trustees,  and  it  is  only  in  a  case  of 
palpable  abuse,  if  then,  that  the  Supreme  Court  will  interfere.^ 
The  incidental  formation  of  a  wharf  is  no  valid  objection.* 
And  a  city  cannot  be  enjoined  firom  changing  the  grade  of  a 
street,  or  making  any  alteration  therein,  causing  consequential 
damage  only  to  an  adjoining  proprietor,  his  property  not  being 
taken,  although  such  damages  have  not  been  assessed  and  ten- 
dered.* So,  in  New  York,  to  authorize  a  preliminary  injunc- 
tion to  stay  the  proceedings  of  the  corporation  of  a  city,  in 
the  alteration  of  streets,  on  the  ground  of  fraud,  the  plaintiff 
should  be  able  to  point  out  some  particular  act  of  fraud,  or 
primd  facie  evidence  of  corruption,  on  the  part  of  the  mem- 
bers of  the  corporation  who  voted  for  the  ordinance.^ 

§  17.  In  New  York,  chancery  has  power  by  injunction  to 
restrain  the  trustees  of  a  village  from  transcending  their 
powers  under  the  act  of  incorporation,  where  the  act  com- 
plained of  would  injuriously  affect  the  value  of  property  in 
the  village.® 

§  18.  A  city  cannot  be  enjoined  firom  establishing  and  using 
land  as  a  cemetery,  on  the  ground  that  the  drainage  above 

1  People  V.  YanderbQt,  38  Barb.  282.        ^  Champlin  v.  Corporation,  &c.,  3 

*  Snyder  v.  Rockport,  6  Ind.  237.         Paige,  573. 

» lb.  «  Oakley  r.  Trustees,  &c,  6  Paige, 

*  Lafayette  v.  Bush,  19  Ind.  326.  262. 
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and  below  the  surface  leads  Into  a  choice  spring  of  the  com- 
plainant, an  adjoining  owner;  which  will  thus  be  rendered 
valueless  by  the  proposed  use  of  the  land.^ 

§  19.  It  is  held,  that  equity  will  enjoin  the  use  of  a  district 
school-house  for  religious  meetings  and  Sunday-schools  by 
vote  of  the  district,  on  the  application  of  any  tax-payer,  how- 
ever slightly  injured.^ 

§  20.  The  court  will  not  restrain  the  mere  act  of  voting  on 
a  resolution  or  ordinance,  proposed  in  either  board  of  the  com- 
mon council  of  a  city,  unless,  on  the  mere  voting  or  formal 
passage  thereof,  such  ordinance  or  resolution  would  instantly, 
and  without  any  action  or  attempt  to  enforce  any  right  or 
privilege  under  it,  effect  an  irremediable  injury.*  And  a  leg* 
ialative  act  cannot  be  enjoined ;  as,  for  instance,  an  order  of  a 
city  common  council  to  a  department,  to  give  an  individual  a 
particular  contract.  But  the  execution  of  such  order  by  the 
city,  after  its  passage,  may  be  enjoined.^  And  the  like  distinc- 
tion is  made,  that  although,  generally,  equity  will  not  interfere 
with  the  ordinances  of  a  municipal  corporation,  yet,  where 
questions  arose,  as  to  the  effect  of  a  dedication  of  lands  under 
water,  and  of  letting  the  land  lie  unreclaimed  fifty  years  by 
the  public,  and  where  the  ordinance,  based  upon  one  view  of 
the  above  questions,  was  about  to  do  irreparable  injury  to  the 
complainants,  and  the  defendants  did  not  object  to  the  juris- 
diction  in  their  answer ;  an  injunction  was  gnmted.» 

§  20  a.  In  a  late  case  in  Massachusetts,  the  defendants,  a 
city,  were  temporarily  enjoined  from  the  erection  of  a  new 
city  hall ;  but,  pending  this  injunction,  the  city  government 
passed  a  legal  vote  in  ratification  of  the  former  one,  alleged 
to  be  informal  and  unauthorized,  and  thereupon  the  injunction 
was  dissolved.^  (a) 

^  GreencaBtle  v.  Haidett,  23  Ind.  186.        *  People  v.  New  York,  3S  Barb.  35. 

3  Schoficld  V.  Eighth,  &c,,  27  Conn.       *  Morris,  &c.  v.  Jenej,  &c,  1  Beasl. 

499.     See  Sheldon  v.  Centre,  &c.,  25  252. 
Conn.  224.  >  Kettell  r.  Charlestown,  8.  J.  C.» 

'  Whitney  v.  Major,  &c.,  28  Barb.  Suffolk,  June,  1868. 
233. 

(a)  In  another  recent  case  in  the  tame  oonrt,  violation  of  an  ordinance  waa 
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§  21.  Where  an  injunction  issues  against  a  city,  and  all  its 
members,  officers^  and  agents,  restraining  them  from  making 
a  certain  grant ;  a  member  of  the  city  council  who  votes  for  the 
grant  violates  the  injunction,  though  the  resolve,  in  fiivor  of  the 
grant,  is  conditioned  on  a  grantee's  acceptance  of  its  terms.^ 

§  22.  The  question  of  property  and  right  of  possession, 
between  two  bodies,  each  claiming  to  be  the  trustees  of  an 
incorporated  rdigious  society^  is  a  question  to  be  determined 
at  law.  Thus  a  part  of  a  religious  society,  which  owned  a 
house  of  public  worship  and  burial-ground,  built  a  new  house, 
in  another  place,  and  elected  a  board  of  trustees.  A  part 
continued  to  worship  in  the  old  building.  The  trustees  of 
those  who  worshipped  at  the  old  house  refused  to  permit  the 
new  party  to  enter  and  use  the  burying-ground ;  and  the 
latter,  on  several  occasions,  broke  open  the  gates  for  the  pur- 
pose of  burying  therein.  On  bill  filed,  injunction  was  granted, 
restraining  such  forcible  entry.  On  answer  and  argument, 
the  court  held  that  a  forcible  entry  for  such  a  purpose  was  not 
such  an  injury  as  called  for  injunction.^  So  persons  claiming 
to  be  trustees  of  a  church,  but  not  having  been  admitted  to 
the  exercise  of  any  of  their  rights  and  duties,  neither  being 
in  possession  of  the  building  or  any  temporalities  of  the  church, 
and  whose  office  is  disputed  and  denied,  cannot  maintain  an 
action  as  such  trustees,  to  restrain  other  persons,  also  claiming 
to  be  trustees,  who  are  in  possession,  and  have  been  duly 
elected,  from  closing  the  edifice,  excluding  the  pastor,  &c. 
It  is  a  case  for  the  attorney-general.^  So  an  injunction  will 
not  be  granted,  at  the  suit  of  a  pew-holder,  to  prevent  the 
trustees  of  a  church  from  pulling  down  the  old  church,  where 
it  has  become  dilapidated,  for  the  purpose  of  erectmg  a  new 
one,  but  will  leave  the  pew-holders  to  their  remedies  at  law.^ 
So,  on  a  bill  filed  by  pew-holders  in  a  church,  an  injunction 

1  People  V.  Stortevant,  5  Seld.  263.  '  North  Baptist  Chnrch  v.  Parker,  36 

a  Miller  v.  English,  2  Halst  Ch.304.    Barb.  171. 
SeeSoottv.  Stipe,  12lnd.  74.  *  Heenej  v,  St  Peter's  Church,  2 

Edw.  Ch.  608. 

enjoined,  and  a  vote  then  passed  authorizing  the  act  compl»ned  of.  A  motion 
was  thereupon  made  to  dissolve  the  injunction.  Senther  v,  Broadway,  &c.,  Mass. 
S.  J.  C,  Suffolk,  August^  1868. 
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was  granted,  restraining  the  authorities  of  the  church  from 
pulling  it  down,  as  they  were  proposing  to  use  the  materials  in 
the  erection  of  a  new  church  on  a  different  site.  On  answer, 
the  injunction  wa»  dissolved,  on  the  ground  that,  if  the  com- 
plainants had  rights  which  would  be  violated,  there  was  a 
remedy  at  law,  and  that  the  nature  and  extent  of  the  injury 
were  not  such  as  called  for  an  injunction.^  So  if  the  trustees 
of  a  church  intrude  upon  the  offices  of  minister  or  stewards,  the 
male  members  of  the  congregation  cannot  interfere  by  injunc- 
tion ;  mandamus  is  the  proper  remedy.'  So  land,  belonging 
originally  to  the  city  of  New  York  in  fee-simple,  was  leased 
in  perpetuity,  at  a  small  rent,  to  the  officers  of  a  religious 
corporation,  for  the  purposes  of  a  church  and  church-yard, 
and  subject  to  forfeiture  should  the  parties  apply  or  convert 
it  to  private  or  secular  uses.  By  a  city  ordinance,  passed  in 
1844,  authority  was  given  to  the  commissioners  of  the  sinking 
fund  ^^  to  sell  and  dispose  of  all  real  estate  belonging  to  the 
corporation,  and  not  in  use  for,  or  reserved  for  public  pur- 
poses." Held,  this  tract  was  not  within  the  exception,  being 
occupied  by  a  certain  denomination  for  their  own  exclusive 
benefit,  and  the  city's  interest  was  embraced  in  a  power  to 
sell  ^'  all  real  estate."  Also,  that  the  commissioners  had  no 
power  to  release  to  the  purchaser  of  the  tract  the  condition 
on  which  it  was  held  by  the  church,  and  the  attempt  to  bind 
the  corporation  to  such  release,  as  it  affected  only  the  pur- 
chaser, furnished  no  ground  for  injunction.  Also,  that  the 
interest  of  the  trustees  was  a  vendible  title,  and  the  law  will 
intend,  till  overt  act  to  the  contrary,  that  the  purchasers  of 
that  title  contemplate  cither  a  continued  devotion  of  the 
premises  to  the  purposes  of  public  worship,  or  a  dispensation 
from  such  observance,  duly  obtained  from  the  city  council. 
Also,  that,  should  the  purchaser  treat  that  dispensation  as 
unnecessary,  and  convert  the  premises  immediately  to  secular 
purposes,  and  thereby  incur  the  forfeiture  provided  in  the 
grant ;  that  would  furnish  no  ground  for  injunction,  since  the 
enforcement  of  the  penalty  for  such  violation  of  the  condition 
would  be  a  benefit  rather  than  injury  to  the  tax-payers." 

1  Van  Horn  v.  Tallmadge,  4  Halst.       *  Arkenburgh  r.  Wood,  23   Barb. 
Ch.  lOS.  360. 

'  Tartar  v,  Gibbs,  24  Md.  337. 
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§  22  a.  Other  cases,  however,  recognize  the  remedy  of  in- 
junction, in  reference  to  churches  and  religious  societies.^ 

§  22  h.  Whenever  the  trustees  of  a  religious  society,  organ- 
ized under  the  (HI.)  general  law  concerning  their  incorpo- 
ration, do  any  act  which  obstructs  the  enjoyment  of  the 
property  for  the  purposes  and  the  mode  authorized  by  the 
usages  of  the  church  as  an  organized  body,  they  are  guilty 
of  a  violation  of  the  trust,  which,  as  in  other  cases  of  trust, 
will  be  corrected  by  a  court  of  chancery.  So,  although  a 
mandanms  might  lie,  or  though  the  statute  has  authorized  the 
members  of  the  church  to  remove  the  refractory  trustees  and 
elect  others.  Hence  an  injunction  lies,  where  the  trustees,  by 
direction  of  a  minority  of  the  members,  close  the  church 
edifice  against  their  minister  and  those  disposed  to  attend 
upon  his  ministrations,  and  contrary  to  the  wish  of  a  majority 
of  the  members.  So,  although  the  particular  act  of  closing 
the  church  was  already  done.  It  was  not  like  a  simple  act  of 
trespass,  but  was  a  continuing  act,  designed  to  deprive  the 
members  of  the  church  and  their  pastor  of  their  rights  in  the 
iuture  as  well  as  in  the  past.^  So  a  religious  corporation, 
whose  power  to  sell  its  real  estate  depends  upon  the  con- 
sent of  the  Supreme  Court,  has  no  authority  to  refer  the 
question  of  sale  to  arbitrators ;  and  if  the  corporation  so 
refer  the  question,  and  the  arbitrator  awards  in  favor  of  a 
sale,  no  corporator  is  bound  by  the  award  ;  and,  if  the  award 
is  confirmed  by  the  court,  and  a  majority  of  the  corporators 
are  opposed  to  the  sale,  an  injimction  will  be  granted  to  stay 
the  sale.^  (Individual  corporators  in  a  religious  corporation 
are  not  bound  by  a  submission,  on  the  part  of  the  corporation, 
to  arbitrators,  of  the  question,  who  were  the  legally  elected 
trustees  of  the  corporation ;  and,  notwithstanding  an  award, 
that  the  trustees  acting  are  well  and  truly  elected,  any  number 
of  the  corporators  may  call  in  question  their  right  to  act  as 
trustees.*  Application  for  leave  to  sell  real  estate  of  a  re- 
ligious corporation  must  be  made  to  the  (N.  Y.)  Supreme 

1  See  Attv.-Gen.  v.  Welsh,  4  Hare        >  Wystt  v.  BensoD,  23  Barb.  327. 
(SOEng.  Cl^.),572,  *  lb. 

3  Snmnenmeyer  v,  Bnlire>  32   IQ. 
183. 
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Court  (since  the  constitution  of  1846),  and  by  the  corpora- 
tion ;  and,  if  the  court  give  an  order  for  sale  on  application  of 
a  majority  of  the  board  of  trustees,  not  sanctioned  by  a  ma- 
jority of  the  corporators,  and  that  order  has  not  been  exe- 
cuted, so  that  the  rights  of  third  parties  are  not  affected ;  the 
court  have  power  and  ought  to  revoke  the  order.^)  So,  land 
having  been  conveyed  to  the  defendants,  trustees  of  a  religious 
society,  for  the  use  of  such  society,  according  to  the  discipline,, 
&c. ;  the  society  erected  a  church  thereon,  the  basement  of 
which  was  made  for  a  prayer-room ;  and  the  defendants 
leased  the  basement  to  the  teacher  of  a  common  day-school, 
with  permission  to  make  the  changes  in  the  room  suitable  for 
such  purpose.  Held,  the  plaintiiiB,  members  of  the  society, 
might  have  an  injunction  against  such  leasing.^ 

§  22  c.  The  following  case,  as  stated,  in  substance,  by 
Judge  Story,  in  his  animated  and  eloquent  judgment,  was 
determined  in  the  Supreme  Court  of  the  United  States. 

§  22  d.  *^  The  bill  was  brought  by  the  original  plaintiffs, 
alleging  themselves  to  be  trustees  and  agents  for  the  German 
Lutheran  Church  composed  of  the  members  of  the  German 
Lutheran  Church  of  Georgetown,  in  behalf  of  themselves 
and  the  members  of  the  said  chui'ch.  It  charges  the  laying 
out  of  the  lot  in  question  for  the  sole  use  and  benefit  of  the 
Lutheran  Church,  to  be  held  by  them  for  religious  purposes. 
That  soon  afterwards  the  lot  was  taken  possession  of  by  the 
said  German  Lutherans ;  who  organized  themselves  into  a 
church,  and  erected  a  church  or  house  of  worship  thereon ; 
and  hath  been  kept  and  held  by  them  during  a  period  of  fifty 
years ;  and  hath  been  used  as  a  burying-groimd,  with  the 
avowed  intention  of  building  thereon  another  church,  the  first 
building  being  decayed,  whenever  their  fiinds  would  enable 
them  so  to  do.  That  their  possession  has  never  been  ques- 
tioned, and  tlie  lot  has  been  exempted  from  taxation  as  prop- 
erty set  apart  for  a  religious  purpose.  That  a  committee  and 
trustees  were  appointed  to  t^e  care  of  the  said  church,"  the 
plaintifis  being  so  appointed.   "  That  Charles  Beatty  "  (former 

1  Wyatt  V.  Benflon,  23  Barb.  327.  '  Perry  v.  M'Eweo,  22  Ind.  440.  ' 
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owner  of  the  land)  ^^  died  about  sixteen  years  ago  without 
having  made  any  conveyance,  and  that  Charles  A.  Beatty, 
the  defendant,  is  his  heir.  That  Ritchie,  the  other  defendant, 
has  unwarrantably  disputed  their  title  ;  and  has  entered  upon 
the  lot  and  removed  some  of  the  tombstones,  and  means  to 
dispossess  the  plaintiff,  and  to  remove  the  tombstones  and 
graves.  The  bill  therefore  prays  that  a  writ  of  injunction 
may  issue.  The  material  allegations  are  established :  That 
shortly  after  the  appropriation,  and  more  than  fifty  years  ago, 
the  Lutherans  of  Georgetown  proceeded  to  erect  a  log  house  on 
the  lot,  which  was  used  as  a  church,  and  was  also  occasionally, 
and  at  different  times  since,  used  as  a  school-house  under  their 
direction;  that  at  a  much  later  period,  a  steeple  and  bell 
were  added;  that  the  land  was  used  as  a  church-yard;  that 
more  than  one  half  the  lot  is  covered  with  graves ;  that  the 
possession  was  never  questioned  by  Charles  Beatty,  or  in  any 
manner  disturbed  until  a  short  period  before  the  commence- 
ment of  the  present  suit.  The  house,  in  consequence  of  in- 
evitable decay,  fell  down  some  time  ago ;  it  seems  to  have 
been  more  than  forty  years  after  its  first  erection.  Efforts 
have  since  been  made  to  rebuild  it,  but  hitherto  they  have 
not  been  successful.  The  defendant,  Beatty,  has,  since  the 
decease  of  his  father,  repeatedly  admitted  the  claim  of  the 
Lutherans  to  the  lot,  and  his  willingness  that  it  should  remain 
for  them,  as  it  had  been  originally  appropriated."  Upon 
these  facts  the  court  held,  that,  at  the  time  of  the  appropri- 
ation of  the  lot,  there  was  no  grantee  capable  of  taking,  nor 
could  any  presumption  of  a  grant  arise  from  lapse  of  time, 
there  never  having  been  any  incorporated  church,  and  the 
town  not  being  a  corporation  at  the  time.  But  that  the 
appropriation  should  be  sustained,  as  a  dedication  of  the  lot 
to  public  and  pious  uses,  rendered  valid  by  the  bill  of  rights 
of  Maryland,  which  recognized  the  doctrines  of  the  statute  of 
Elizabeth,  relating  to  charities.  Judge  Story  closes  his  opin- 
ion, in  favor  of  an  injunction,  as  follows :  ^^  No  action  at  law 
would  afford  an  adequate  and  complete  remedy.  '  This  is  not 
the  case  of  a  mere  private  trespass ;  but  a  public  nuisance, 
going  to  the  irreparable  injury  of  the  Georgetown  congrega- 
tion of  Lutherans.     The  property  consecrated  to  their  use  by 
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a  perpetual  servitude  or  easement,  is  to  be  taken  from  them ; 
the  sepulchres  of  the  dead  are  to  be  violated ;  the  feelings  of 
religion,  and  the  sentiment  of  natural  affection  of  the  kindred 
and  friends  of  the  deceased  are  to  be  wounded ;  and  the 
memorials  erected  by  piety  or  love,  to  the  memory  of  the 
good,  are  to  be  removed,  so  as  to  leave  no  trace  of  the  last 
home  of  their  ancestry  to  those  who  may  visit  the  spot  in 
friture  generations.  It  cannot  be  that  such  acts  are  to  be 
redressed  by  the  ordinary  process  of  law.  The  remedy  must 
be  sought,  if  at  all,  in  the  protecting  power  of  a  court  of  chan- 
cery ;  operating  by  its  injunction  to  preserve  the  repose  of 
the  ashes  of  the  dead,  and  the  religious  sensibilities  of  the 
Uving."  1  (a) 

1  Beatty  v.  Eartz,  2  Pet.  566,  579,  5S1,  584. 


(a)  In  s  similar  rhetorical  vein  —  not  usually  enlivening  the  dnlness  of  law 
reports  and  judicial  opinions — are  the  remarks  of  Mr.  Justice  Hoar,  in  the  case 
of  Com.  V,  Viatt,  2  Allen,  515,  bdng  an  indictment  for  cutting  down  trees  in  a 
public  burial-ground.    "  Although  it  has  been  said  that  the  Puritan  founders  of 
our  Commonwealth, —  conducted  funeral  services  with  an  austere  simplicitj,  and 
often  chose  the  most  bleak  and  barren  spots  as  their  places  of  sepulture,  jet  the 
whole  sentiment  of  the  community  has  long  since  changed  in  this  respect;  and 
the  refinements  introduced  by  modem  taste,  have  conimended  themselves  to  the 
general  approbation.  —  The  growth  of  these  trees  may  have  been  watched  with 
afiectionate  interest  by  friends  and  relatives  of  the  departed,  whose  last  resting^ 
place  has  been  made  more  pleasant  to  the  imagination  of  the  survivors  by  the 
thought  that  it  might  become  a  resort  of  birds,  and  a  place  for  wOd  flowers  to 
grow ;  that  waving  boughs  would  shelter  it  from  summer  heat,  and  protect  it 
ftom  the  bleak  winds  of  the  ocean."    In  another  recent  case.  Mayor  p.  Society, 
Leg.  Intel.  (Philadelphia),  being  a  motion  for  injunction ;  the  facts  snffidentij 
appear  fVom  the  opinion  of  Sharswood,  J.    "  By  the  constitution  of  this  society 
in  its  original  form,  though  primarily  it  was  merely  a  beneficial  society  '  for  the 
visitation  and  assistance  of  its  members  in  case  of  sickness ;  their  burial  in  case 
of  death ;  and  the  assistance  of  the  fiunilies  of  deceased  members,'  yet  there  was 
a  provision  which  it  seemed  to  me  stamped  it  with  the  character  of  a  charity. 
It  declared  that  the  society  should  never  be  dissolved,  but  that  after  the  decease 
of  all  the  members,  the  property  of  the  society  shall  be  traasfiBnred  to  the  oldest 
Jewish  congregation  in  the  city  and  county  of  Philadelphia  for  a  due  adminis- 
tration, and  the  interest  arising  therefrom  be  expended  '  for  the  relief  of  Jewish 
poor.'    It  is  averred  by  the  bill  and  sworn  to  by  the  affidavit  that  the  corporation 
has  resolved  to  dissolve,  sell  its  burial-ground,  and  divide  all  its  assets  among  its 
members.    This  would  certainly  be  a  dear  violation  of  the  trust,  upon  which  its 
property  has  been  received  fVom  the  donors.    The  contributions  of  its  members 
have  been  made  not  merely  on  the  footing  of  mutual  assistance  in  case  of  sick- 
ness,  of  burial  after  death,  and  assistance  to  the  fiunilies  of  deceased  members, 
which  would  not  be  a  charity  in  the  l^gal  sense  of  that  word,  but  the  ultimate 
destination  of  it  for  the  Jewish  poor  and  the  designation  of  a  trustee  brings  it 
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§  22  e.  The  remedy  of  injunction  has  been  sometimes  ap- 
plied in  the  case  of  public  schools. 

§  22  f.  In  New  Hampshire,  one  who  has  kept  a  district 
school,  in  pursuance  of  a  contract  with  the  prudential  com- 
mittee, but  who  has  not  produced  a  certificate  of  the  super- 
intending committee,  required  by  law,  cannot  recover  any 
compensation.  A  district  has  no  authority  to  waive  this  pro- 
vision of  law,  and  a  judgment  against  the  district,  for  such 
compensation,  by  its  consent,  will  be  restrained  by  injunction, 
at  the  suit  of  any  tax-payer,  suing  in  behalf  of  himself  and 
others.^ 

§  22  g.  Where  land  has  been  dedicated,  by  the  owner,  for 
a  biurial-place  and  a  school-house  lot,  and  the  school  directors 
are  about  to  rebuild  the  school-house ;  the  heir  of  the  donor, 
not  being  a  resident  of  the  town,  has  no  interest  such  as  au- 
thorizes him  to  interfere  by  injunction.  The  courts  would, 
interfere,  to  prevent  any  encroachment  upon  the  burial-place. 
But  the  building  of  a  new  school-house  upon  the  portion  of 
the  lot  dedicated  for  school  purposes  is  not  such  an  encroach- 
ment ;  hence,  the  directors  had  the  right  to  rebuild,  and  the 
decree  of  the  court  below,  restraining  them,  was  error.^ 

^  Barr  v.  Deniston,  19  K.  H.  170.  >  Pott  v.  School  Directors,  42  Penn. 
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strictly  within  eyery  definition  of  that  term.  There  were  no  oonnter  affidavits, 
but  it  was  suggested  ore  tenua  at  the  hearing,  that  an  amendment  of  the  charter 
had  been  obtained  changing  these  provisions,  and  a  printed  pamphlet  has  been 
handed  to  me  which  ibr  the  purpose  of  this  motion  I  will  assume  to  be  in  evi- 
dence. This,  however,  does  not  purport  to  be  an  amendment  to  the  charter,  but 
an  entirely  new  charter  for  a  corporation  of  the  same  name.  In  this  charter  it 
is  indeed  declared  that  the  society  may  be  dissolved,  if  three  fourths  of  the  mem- 
bers present  at  a  special  meeting  called  for  that  purpose  shall  be  in  favor  of  such 
dissolution,  and  that  in  case  of  such  dissolution,  Uie  assets  of  the  society  shall 
be  equally  divided  among  the  members.  I  very  much  doubt  whether  the  Court 
of  Common  Pleas  would  have  approved  of  this  article,  if  it  had  been  presented 
to  them  as  an  amendment  of  the  original  charter.  They  might  very  well  pass 
it  as  part  of  the  constitution  of  a  new  corporation.  On  the  case  as  now  pre- 
sented I  do  not  think  it  affords  any  answer  to  the  application.  I  shall,  therefore, 
award  a  special  injunction  enjoining  the  defendants  from  making  sale  of  the 
burial-ground  and  from  making  any  division  of  the  assets  of  the  society,  until 
the  further  order  of  the  court,  upon  the  plaintiffs  giving  bond  with  two  sufficient 
sureties  to  be  approved  by  the  court  in  the  sum  of  five  hundred  dollars,  pursuant 
to  the  provisions  of  the  act  of  May  6,  1844." 
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§  23.  The  process  of  injunction  is  very  frequently  applied 
in  connection  with  banking  corporations;  which,  from  the  pe- 
culiar nature  of  their  relations  with  the  community  at  large, 
and  the  unforeseen  fluctuations  incident  to  them,  often  caU  for 
judicial  interference  more  prompt  and  summary  than  could 
otherwise  be  afforded.^  In  reference  to  a  statutory  provision 
for  the  issuing  of  an  injunction  against  a  bank  upon  the  appli- 
cation of  bank  commissioners,  Chief  Justice  Shaw  remarks  : 
^^  An  injunction  is  often  issued  in  other  cases,  upon  affidavit 
before  hearing  or  notice.  But  such  a  complaint,  from  respon- 
sible officers,  is  fully  as  much  entitled  to  credit  as  an  affidavit* 
It  is  in  some  measure  like  an  inquisition,  somewhat  like  an 
indictment,  but  perhaps  still  more  like  an  information,  all  of 
which  are  known  forms  of  proceeding  to  put  a  party  on  trial. 
Again,  here  is  room  for  the  exercise  of  judicial  powers.  The 
judge  is  judicially  to  inquire  and  ascertain  that  the  com- 
plainants are  such  bank  commissioners ;  that  they  have  ex- 
amined the  bank  complained  against  in  the  manner  required 
by  the  statute  ;  that  they  have  come  to  the  opinion,  that  the 
bank  is  insolvent,  and  that  its  condition  is  such,  that  its  ftirther 
proceeding  is  dangerous  to  the  public,  and  that  it  has  violated 
its  charter,  and  also,  that  they  have  made  application  in  such 
form  and  manner  as  the  law  requires.  There  is  also  room  for 
the  exercise  of  judicial  discretion,  in  determining  upon  the 
complaint,  to  what  extent  such  injunction  shall  go,  whether  to 
prevent  their  issuing  bills  only,  or  to  prevent  their  paying  bills, 
or  deposits,  or  other  debts ;  in  .short,  whether  it  shall  be  a 
total  suspension  of  all  their  operations,  or  a  slight  interference 
with  them."  *  And  in  a  very  recent  similar  case  it  is  said,  the 
authority  of  this  court  to  issue  an  injunction  against  a  bank  on 
the  application  of  the  bank  commissioners,  and  to  make  $uch 
injunction  perpetual,  as  set  forth  in  Gen.  Sts.  c.  57,  §  7,  is 
very  broad  and  comprehensive.  It  is  not  limited  to  cases 
where  the  corporation  is  insolvent,  or  its  ftirther  continuance 
in  business  will  be  hazardous  to  its  creditors,  but  extends  to 
all  cases  where  a  bank  has  exceeded  the  powers  conferred  on 
it,  or  has  fiuled  to  comply  with  any  of  the  rules,  restrictions, 

1  See  Lnnd  v.  Blanshard,  4  Hare  (80       >  Com.  p.  Fannen',  fte.,  SI  Pick. 
Eng.  Cha.),  9.  552. 
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or  conditions,  provided  by  law  for  its  regulation  and  manage- 
ment ;  nor  is  the  nature  of  the  injunction  defined  or  limited 
by  any  legislative  restriction.  This  Is  left  to  be  determined 
by  a  sonnd  judicial  discretion.  The  object  of  conferring  this 
very  extensive  jurisdiction  in  equity  over  this  class  of  corpo- 
rations is  obvious.  The  nature  of  the  important  powers  and 
duties  with  which  they  are  intrusted,  renders  it  expedient  and 
necessary  that  they  should  be  subjected  to  careful  supervision, 
and  that  any  irregularity  or  illegality  in  their  mode  of  con- 
ducting business  should  be  promptly  checked  and  prevented.^ 
Accordingly  it  was  held,  that  there  should  be  an  injunction 
against  a  bank,  for  not  keeping  on  hand  an  amount  of  specie 
equal  to  fifteen  per  cent,  of  its  liability  for  circulation  and  de- 
posits, under  Gren.  Sts.  c.  57,  §  19.  But  it  was  further  held, 
that,  if  a  bank  has  violated  the  provisions  of  a  statute  under  a 
mistake  or  misapprehension  of  the  law,  and  with  no  wilftd 
intent  of  violation,  and  it  is  not  alleged  that  any  other  or  ftur- 
ther  like  acts  are  threatened  or  intended,  a  temporary  injunc- 
tion may  be  dissolved  on  payment  of  costs.*  So,  by  the 
charter  of  a  bank,  a  majority  of  the  directors,  the  president 
being  one,  were  to  form  a  board  or  quorum  for  the  t^nsaction 
of  any  business,  '^  but  ordinary  discounts  may  be  made  by  the 
president  and  four  directors.*'  "  The  rate  of  discount  shall 
not  exceed  one  half  of  one  per  centum  for  thirty  days."  The 
cashier  and  president  discounted  paper  without  four  directors, 
and  paper  was  discounted  at  a  higher  rate  than  that  above 
stated.  Held,  a  temporary  injunction  should  be  granted 
against  the  bank.^ 

§  24.  In  Pennsylvania,  the  Commonwealth  filed  a  bill 
against  a  bank,  alleging  that  the  bank  held  ftmds  of  the  Com- 
monwealth in  trust,  and  had  misapplied  large  portions  thereof, 
and  praying  an  injunction  against  a  ftirther  misapplication. 
An  injunction  was  granted  after  notice  and  without  objection. 
Afterwards  the  bank  was  allowed  to  pay  the  ftinds  to  the  use 
of  the  complainant,  and  the  current  expenses  of  the  bank, 
without  prejudice.     The  respondents  answered,  denying  that 

^  Per  Bigelow,  C.  J.,  Com.  v.  Bank,       ^  Mandenon  v.  Commercial,  &c.,  SS 
6c.,  4  Allen,  S,  9.  Penn.  379. 

'  Com.  V.  Bank,  &c.,  4  Allen,  1. 
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they  were  trustees,  and  that  they  received  the  funds  other- 
wise than  as  ordinary  deposits ;  answering  the  residtie  of  the 
bill ;  and  praying  that  the  injunction  might  be  dissolved.  A 
statute  was  then  passed,  authorizing  the  bank  to  make  an 
assignment,  the  assignment  to  be  approved  by  the  stock- 
holders, with  a  proviso  that  the  Commonwealth  should  have 
the  right  to  vote  in  the  choice  of  assignees,  according  to  the 
number  of  shares  held  by  her.  The  statute  also  prescribed 
the  powers  and  duties  of  the  assignees,  and  that  the  assign- 
ment should  not  be  made  until  the  debt  due  the  Common- 
wealth had  been  paid.  The  stockholders  voted  to  assign,  and 
chose  assignees ;  but  the  election  was  declared  void  by  the 
Supreme  Court  for  defects  in  the  proviso  as  to  the  number  of 
votes  by  the  Commonwealth.  Held,  that  the  residue  of  the 
statute  was  valid  and  in  full  force,  by  which  the  priority  of 
the  Commonwealth  was  secured,  and  that  the  injunction  ought 
not  to  be  dissolved.^  But  an  injunction  to  restrain  persons 
from  carrying  on  the  business  of  banking,  in  contravention  of 
a  statute  of  New  York,  on  an  information  by  the  attorney- 
general,  was  refused  by  the  court.^  And  an  affidavit  of  in- 
formation and  belief  of  the  insolvency  of  a  bank,  in  contra- 
diction of  its  official  reports,  and  its  suspension  of  specie 
payments,  in  common  with  other  banks,  are  not  sufficient 
grounds  for  a  temporary  injunction,  on  the  charge  of  insol- 
vency.* (a) 

1  Com.  9.  Bank,  &c.,  3  Watts  &  '  LiYiDgstoii  v.  Bank,  &c,  26  Baib. 
Serg.  1S4.  304. 

'  Attornej,  &c  v,  Utica,  &c.,  2  John. 
Ch.  371. 

(a)  In  a  suit  broaght  by  the  Bank  of  Turkey  against  the  Ottoman  Company, 
a  limited  company,  having  voluntarily  wound  up,  upon  the  ground  that  a  pay- 
ment for  promotion  money  made  by  the  bank  directors  to  the  company,  was  a 
breach  of  trust ;  the  right  to  such  money  being  the  question  in  issue,  and  no 
trust  being  admitted,  which  would  authorize  an  order  for  payment  of  the  money 
into  court :  held,  the  court  would  not  by  interlocutory  injunction  restrain  the 
defendants  from  dealing  with  the  money  or  dissolving  the  company.  Sir  W. 
Paige  Wood,  V.  C,  remarked,  "  The  jurisdiction  thus  invoked  is  totally  novel. 
A  court  of  law  has  no  such  jurisdiction.  —  Where  proceedings  have  been  com- 
menced at  law,  and  this  court  is  asked  to  interpose  in  consequence  of  there 
being  a  right  to  be  tried  here,  the  legal  right  is  admitted,  and  the  court,  if  it 
thinks  there  is  an  equitable  right  to  be  tried,  will  stay  the  proceedings  at  law 
npon  payment  of  the  money  into  court,  or  upon  having  judgment  given."  Bank, 
&C.  u.  Ottoman  Co.,  Law  Rep.  (£ng.)  £q.,  August,  1866,  pp.  364,  368. 
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§  25.  Where  a  lien  and  power  of  sale  upon  and  over  the 
shares  are  given  by  charter  to  a  bank,  for  debts  due  from  the 
stockholders  to  the  bank,  equity  will  enjoin  a  sale,  or,  under 
equitable  circumstances,  set  aside  a  conveyance,  of  shares, 
attempted  or  made  by  the  bank  against  the  will  of  an  insol- 
vent stockholder,  for  a  debt  really  due  to  a  director,  under 
color  that  it  is  due  to  the  bank ;  such  sale  being  a  fraudulent 
abuse  of  a  statute  power,  and  a  fraudulent  attempt  without 
the  authority  of  the  stockholder  to  give  preference  amongst 
his  creditors.^ 

§  26.  In  a  proceeding  against  a  bank,  its  attorneys,  &c.,  to 
enjoin  the  collection  of  a  judgment  in  its  favor,  service  was 
had  on  the  attorney  of  the  bank  who  had  obtained  the  judg- 
ment and  was  endeavoring  to  collect  it.  Held,  not  to  be 
sufficient  to  give  the  court  jurisdiction  to  order  a  perpetual 
injunction ;  and  this  notwithstanding  the  bank  was  a  foreign 
corporation,  there  being  at  the  time  other  legal  means  by 
which  jurisdiction  over  the  defendants  for  the  purposes  re- 
quired could  be  obtained.* 

§  27.  A  stockholder  of  a  bank  having  filed  a  bill,  to  compel 
the  president  and  directors  to  re-transfer  to  the  bank  certain 
shares,  which  the  bank  itself  bad  owned,  and  which  the  de- 
fendants had  sold  and  purchased  at  less,  as  was  alleged,  than 
the  market  value;  held,  the  corporation  should  have  been 
made  a  party  to  the  bill.^ 

§  27  a.  The  deed  of  settlement  of  a  joint-stock  banking 
company  provided,  that,  on  an  intended  transfer  of  shares, 
notice  should  be  given  to  the  company,  and  then  the  directors 
would  be  bound  either  to  purchase  the  shares,  or  grant  their 
consent  to  the  intended  transfer,  and  that  no  one  should  be- 
come a  shareholder  without  this  consent  in  the  form  of  a 
certificate,  signed  by  three  directors.  The  directors  from  the 
first,  i.  «.,  for  ten  yeara,  never  gave  this  certificate  of.  consent 

1  Seagraves  v.  Railroad  Bank,  4  R.        '  Charleston,  &c.  v.  Sebring,  5  Rich 
L  372.  £q.  942.  , 

*  Death  u.  Bank,  &c.,  1  Uarke,  382. 
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to  any  transfer ;  but  the  managing  director  on  the  spot  merely 
gave  a  verbal  consent  to  the  vendor's  broker,  and  about  nine 
tenths  of  the  original  shares  had  been  transferred  in  this  in- 
formal way.  S.  having  transferred  his  shares  to  T.  in  the 
same  mode,  and  T.'s  name  having  been  entered,  as  the  pro- 
prietor, and  T.  treated  as  such  by  the  company,  the  board  of 
directors  afterwards  cancelled  the  entry  of  T.'s  name  in  their 
share  register  book,  on  the  ground  that  the  consent  of  the 
directors  was  not  given  according  to  the  deed.  S.  then  filed 
a  bill  in  equity,  praying  a  declaration  that  he  had  ceased  to  be 
a  shareholder,  and  an  injunction  against  an  action  of  aeire 
facias  sued  out  against  him  by  a  creditor  of  the  company. 
Held  (Lord  Cranworth,  Lord  Chancellor,  dissenting),  that  S. 
had  ceased  to  be  a  shareholder,  and  was  entitled  to  the  in-» 
junction,  for  that  the  company  could  not  take  advantage  of 
the  informality  in  the  transfer,  their  course  of  dealing  having 
been  universal  and  for  their  own  benefit.^ 

§  28.  A  board  of  freeholders  in  New  Jersey  being  author- 
ized by  statute  to  build  a  bridge  over  a  certain  river,  chancery 
cannot  interfere  in  respect  to  their  acts  in  relation  to  the 
bridge,  on  the  ground  that  they  are  arbitrary,  or  that  the 
complainants  have  been  denied  a  fair  hearing.  The  remedy 
is  by  application  to  the  Supreme  Court  for  a  certiorari.^ 

§  29. '  On  application  for  a  preliminary  injunction,  to  stay 
the  first  election  of  officers  under  an  act  of  incorporation,  on 
the  ground  that  the  apportionment  of  stock  by  the  commis- 
sioners was  void  ;  it  appearing  that  an  injunction  would  afiect 
the  interests  of  many  who  had  purchased  stock  in  good  fiiith, 
and  it  being  doubtfiil  whether  the  commissioners  could  fix 
upon  another  day  for  the  election,  if  not  held  at  the  time  ap- 
pointed, the  injunction  was  denied.* 

§  80.  A  corporation  may  recover  the  amount  of  a  subscrip- 
tion to  its  stock,  notwithstanding  a  temporary  injunction 
against  proceeding  with  it^  works.* 

1  Bargate  v.  Shortridge,  31  Eng.  L.  *  Walker   o.   I>eyereaiix,  4   Paige^ 

&  En.  44.  S29. 

*  Tncker  v.  Freeholders,  &c,  SaxL  *  Croaaman  v.  Penroee,  Ac,  S6  Pean. 

S82.  69. 
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§  81.  Service  of  the  notice  of  motion  at  the  office  in  Lon- 
don is,  for  the  purposes  of  the  corporation,  a  good  service, 
where  it  is  admitted  that  at  the  head  o£Sce  in  Scotland  the 
corporation  had  notice.^ 

§  32.  The  Supreme  Court  of  Pennsylvania  has  not  jurisdic- 
tion to  grant  an  injunction  against  a  corporation  situated  in 
Montgomery  County;  their  supervision  of  corporations  is 
among  that  class  of  cases  in  which  their  jurisdiction  is  limited 
to  the  city  and  county  of  Philadelphia.^  (a) 

1  McLoiron   v.    Stainton,    15   Eng.        *  Camel  v.  Jones,  6  Watts  &  Seiv. 
Law  &  £q.  500.  553. 

(a)  We  have  already  (Chapter  HE.)  referred  to  the  rights  and  duties  of 
corporations  in  regard  to  the  dissolution  of  an  injunction.  The  following 
remarks  of  eminent  judges,  expressing  the  judgments  of  courts  of  aHke  high 
authority,  may  properly  be  cited,  as  directly  opposite  yiews  of  an  important 
point  of  practice.  "  I  am  strongly  of  opinion,  upon  principle,  that  such  an 
answer  (an  answer  under  the  corporate  seal)  is  sufficient  to  produoe  either  of 
the  consequences  which  have  been  mentioned.  The  corporate  body  is  called 
upon,  and  is  compellable,  to  answer  all  the  allegations  of  the  bill,  but  can  do 
so  under  no  higher  sanction  than  its  common  seal.  A  peer  of  the  realm  in 
England  answers  upon  his  honor,  the  oath  being  dispensed  with.  In  like 
manner,  the  plaintiff  may,  in  ordinary  cases,  dispense  with  the  oath  to  an 
answer ;  and,  if  he  do  so,  the  court  will  order  the  answer  to  be  taken  without 
oath.  Now  if,  in  these  cases,  the  answer,  denying  the  equity  of  the  bill,  cannot 
ayail  the  defendant  as  an  answer  under  oath  would  do,  to  prerent  the  granting 
of  an  injunction,  or  to  dissolve  it  when  granted,  the  l^al  impossibility  to  take 
an  oath  in  the  first  case,  the  privilege  of  the  peer  in  the  second,  and  the  dis- 
pensation extended  to  the  defendant  in  the  last,  would  place  each  of  those 
defendants  in  a  situation  infinitely  more  disadvantageous  than  that  of  the  other 
defendants,  whose  answers  cannot  be  received  otherwise  than  upon  oath.  Such 
then  cannot  be  the  practice  of  a  court  of  equity."  Per  Washington,  J.,  Haight 
V.  Proprs.,  &c.,  4  Wash.  C.  601.  On  the  other  hand,  in  a  case  in  New  York, 
the  chancellor  remarked  as  follows  **  The  case  of  a  corporation  defendant  is 
an  anomaly  in  the  practice  in  relation  to  the  dissolution  of  an  injunction.  In 
most  cases  the  injunction  is  dissolved  as  a  matter  of  course,  if  the  answer  is 
perfect,  and  denies  all  the  equity  of  the  bill  in  the  points  upon  which  the 
injunction  rests.  It  is  not,  however,  a  matter  of  course,  to  dissolve  the  injunc- 
tion where  the  defendant  acts  in  a  representative  character,  and  founds  his 
denial  of  the  equity  of  the  bill  upon  information  and  belief  only.  Corporations 
answer  under  their  seal  and  without  oath.  They  are  therefore  at  liberty  to 
deny  everything  contained  in  the  bill  whether  true  or  felse.  Neither  can  any 
discovery  be  compelled,  except  through  the  medium  of  their  agents  and  officers 
and  by  making  them  parties  defendants.  But  no  dissolution  of  the  injunction 
can  be  obtained  upon  the  answer  of  a  corporation,  which  is  not  duly  verified  by 
the  oath  of  some  officer  of  the  corporation,  or  other  person  who  is  acquainted 

26 
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with  the  facts  contained  therein.  There  can  be  no  hardship  in  this  ndeaa 
applied  to  corporations,  as  it  only  puts  them  in  the  same  sitaation  with  other 
parties.  Other  defendants  can  only  make  podtiye  denial  as  to  &ct8  within  their 
own  knowledge.  In  relation  to  everj  other  matter,  they  most  answer  as  to 
information  and  belief.  If  the  agents  of  the  institntion,  under  whose  directioa 
the  answer  is  pat  in,  are  acquainted  with  the  &ct8,  so  as  to  jnstify  a  posithre 
denial  in  the  answer,  they  can  verify  its  tmth  by  a  poeitiTe  affidavit;  and  if 
none  of  the  officers  are  acquainted  with  the  facts,  their  information  and  belief 
can  have  no  greater  effect*  than  that  of  ordinary  defendants,  however  positive 
the  answer  in  the  denial  may  be.  In  this  case,  the  officer  of  the  institution,  wbo 
was  SQch  at  the  time  referred  to  in  the  claimant's  bill,  has  stodioosly  avoided 
saying  anything  as  to  the  truth  of  the  answer,  leaving  it  to  the  secretary,  wko 
knows  nothing  of  its  truth  or  jGaJsehood,  to  express  his  belief  on  the  subject." 
Fulton,  &c.  V.  New  York,  &c,  1  Paige,  Sll. 

"  Parties  who  have  undertaken  to  set  aside  and  usurp  the  place  of  a  jrevtously 
existing  de/acto  corporate  organization  which  they  found  in  the  peaceable  poraca 
don  of  the  property  and  the  undisturbed  exercise  of  the  functions  of  the  corpo- 
ration, must  be  held  to  prove  strictly  die  regularity  of  the  proceedings  under 
which  they  act."  Per  Foster,  J.  Reformed,  &c.  v.  Draper,  97  Mass.  (1  Browne) 
353.  Upon  this  ground,  a  de  facto  religious  oiganiiation,  in  such  peaceable 
possession  and  exercise,  may  enjoin  from  taking  possession  of  the  property 
another  organization  claiming  to  be  legal,  but  ^^ted  at  a  meeting  which 
not  called  in  compliance  with  the  statutory  law.    lb.  349. 
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EXECUTOBS  AND  ADMINISXRATOBS. 

1.  General  administration,  &c.,  of  assets. 

2.  Injunction  against  an  execntor,  &c. 

4.  Injunction  in  favor  of  an  executor,  &c. 

9.  Miscellaneons  cases  as  to  estates  of  person*  deceased. 

§  1.  The  interference  of  equity  "in  the  administration  and 
marshalling  of  assets  "  is  said  to  rest  "  upon  principles  almost 
purely  of  an  equitable  and  conscientious  nature.  In  most  of 
the  cases  of  this  nature,  there  is  no  pretence  to  assert  the 
jurisdiction  upon  any  of  the  ordinary  grounds  of  accident,  (a) 

(a)  Accident,  howerer,  may  ihmish  additional  and  special  ground  for  the 
interferenoe  of  equity  in  this  dass  of  cases.  The  same  learned  writer  elsewhere 
says :  "  Suppose  an  executor  or  administrator  should  be  in  possession  of  abun- 
duit  assets  to  pay  all  the  debts  of  the  deceased,  and  by  an  accidental  fire  a  great 
portion  of  them  diould  be  destroyed,  so  that  ihh  estate  should  be  deeply  insolyent 
In  such  a  case  he  might  be  sued  by  a  creditor  at  law,  and  the  loss  of  the  assets  by 
accident  would  be  no  defence ;  for  when  he  once  becomes  chaigeahle  with  the 
assets  at  law,  he  is  forever  chaigeable,  notwithstanding  any  intervening  casual- 
ties. But  courts  of  equity  will  enjoin  proceedings  at  law  in  cases  of  this  sort 
upon  the  purest  principles  of  justice."  2  Story's  Eq.  196,  §  878.  Accordingly, 
in  an  early  case,  an  administrator,  who  had  committed  a  devastavit  at  law  by 
paying  legacies,  was  relieved  against  a  bond  which  unexpectedly  started  up,  the 
assets  having  been  originally  sufficient,  but  the  greatest  part  of  them,  consisting 
of  houses,  having  been  burned  in  tiie  fire  of  London.  Croft  v.  Lindsey,  2 
Freem.  1.  In  another  case,  the  rigid  rule  of  law  upon  this  subject  is  thus  set 
forth :  "  As  no  case  at  law  has  yet  decided  that  an  executor  once  become  fully 
responsible  by  actual  receipt  of  a  part  of  his  testator's  property  for  the  due  ad- 
ministration thereof,  can  found  his  discharge  in  respect  thereof,  as  against  a 
creditor  seeking  satisfaction  out  of  the  testator's  assets,  either  on  the  score  of 
inevitable  accident,  as  destruction  by  fire,  loss  by  robbery,  qr  tiie  like,  or  reason- 
able confidence  disappointed,  or  loss  by  any  of  the  various  means  which  afford 
excuse  to  ordinary  agents  and  bailees  in  case  of  loss  without  any  negligence  on 
their  part ;  —  we  are  not,  fVom  the  particular  hardship  of  the  present  case  "  (in 
which  the  defendant  had  paid  over  the  money  to  his  co-executor  for  the  express 
purpose  of  satisfying  the  plaintiff's  debt),  authorized  to  make  such  a  precedent." 
Per  Lord  EUenborough,  C.  J.,  Crosse  v.  Smith,  7  E.  257.  It  is  truly  remarked, 
"  The  jurisdiction  of  courts  of  equity  in  cases  of  this  kind  arises  from  their 
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mistake,  fraud,  or  confidence.  It  stands  upon  the  more  en- 
larged principles  of  general  justice,  and  was  probablj  derived 
from  that  great  reservoir  of  general  principles,  the  Roman 
civil  law."  *  (a)  Thus  equity  will  restrain  the  Orphans' 
Court  from  proceeding  in  the  final  settlement  of  an  estate, 
where  matters  of  purely  equitable  cognizance  are  to  be  ad- 
judicated, or  where  a  discovery  is  necessary  to  ascertain  facts, 
which  cannot  be  established  otherwise.*  So,  in  a  suit  by  one 
or  more  creditors  against  an  executor,  Ac,  either  separately, 
for  themselves,  or  specially  for  other  creditors  also ;  the  usual 
decree  to  account  is  for  the  benefit  and  in  the  nature  of  a  judg- 
ment for  all,  who  are  entitled,  and  for  that  purpose  should  be 
notified,  to  come  in  and  prove  before  the  master.  From  the 
date  of  such  decree,  and  on  due  disclosure  of  assets,  an  in- 
junction will  be  granted,  on  motion  of  eitlier  party,  to  stay 
proceedings  at  law.^  So  afler  decree  for  an  administration  of 
assets,  the  court  will  on  motion,  without  a  fresh  suit,  enjoin  a 
creditor  from  suing  at  law.* 

§  2.  A  suit  brought  by  an  administrator,  for  the  sole  benefit 
of  persons  neither  parties  nor  privies,  and  having  no  title 
themselves,  in  order  to  enable  them  to  use  the  intestate^s  title 
against  the  tenant  in  possession,  will  be  enjoined.^  So  an 
injunction  lies  against  an  executor,  to  prevent  his  papng  a 
distributive  share,  on  the  application  of  a  creditor  of  the 

1  3  Story,  Eq.  199,  §  S84.    See  At-  "  Thompflon  v.  Brown,  4  John.  Ch. 

klnson  r.  Henshaw,  2  Yes.  &  B.  85 ;  619. 

Ball  V.  Olirer,  lb.  96 ;  King  v.  King,  6  *  Paxton  v.  Douglass,  8  Yes.  520; 

Yea.  172 ;  Goate  r.  Fiyer,  3  Bro.  Ch.  Clarke  v.  Ormond,  1  Jac.  1S2. 

23.  *  Fierce  v,  Jones,  23  Geo.  374. 

'  Horton  o.  Moselej^,  17  Ala.  794. 

general  jurisdiction  oyer  trusts,  which  cannot  be  taken  away  but  bj  express  leg- 
islation. The  special  power  given  to  anrrogates'  courts,  in  these  cases,  is  merely 
auxiliary  to  that  of  the  Supreme  Court,"  now  (in  New  York)  having  full  chan- 
cery jurisdiction.  Will.  £q.  368.  The  Court  of  Common  Fleas  (in  Fennsyl- 
vania)  cannot  enjoin  an  executor  from  selling  real  estate  under  an  order  of  die 
Orphans'  Court.  "  The  Orphans'  Court  is,  of  itself,  a  court  of  equity.  It  sits 
as  a  court  of  equity,  and,  in  a  rude  way,  uses  the  forms  of  a  court  of  equity 
when  it  orders  land  to  be  sold  for  the  payment  of  debts."  Loomis  v.  Loomis, 
27  Penn.  233,  236,  per  Lowrie,  J. 

(a)  Equity  will  not  enjoin  an  execution,  issued  after  the  death  of  the  plaintiff 
in  the  name  of  his  administrator,  without  a  aeirtjaciai.  Ammons  v.  Whitehead, 
31  Miss.  99. 
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distributee  (even  thoagh  no  judgment  has  been  obtained) 
who  is  hopelessly  insolvent.^  So  where  an  administrator  sells 
property,  at  auction  as  belonging  to  his  intestate,  and  recov- 
ers judgment  on  the  bond  given  for  his  purchase-money ;  and 
the  son  of  the  intestate,  claiming  the  property  by  gift,  threatens 
to  sue  for  it :  equity  will  prevent  the  suit  by  injunction,  as 
the  parties  are  now  all  before  the  court,  and  full  justice  can 
be  done  them  ;  and  it  wiU  also  prevent  the  administrator  from 
taking  out  execution,  until  the  title  is  ascertained,  or  the 
purchaser  indemnified.^  So  where  A,  an  administrator,  per- 
mitted property  to  go  into  possession  of  B,  a  distributee, 
before  all  the  debts  were  paid,  upon  condition  that  he  should 
give  a  refunding  bond ;  and  the  latter  sold  it  to  C  without 
giving  the  bond ;  and  trover  was  brought  by  \  against  C,  and 
recovery  had  for  the  value  of  the  property :  in  a  bill  by  C,  to 
enjoin  the  collection  of  this  judgment  for  all  beyond  B's  share 
of  the  unpaid  debts,  held,  his  Uability  was  that  which  would 
have  existed  against  B  on  his  bond,  had  he  given  one,  and  A 
should  be  restrained  by  injunction  from  collecting  anything 
beyond  that  sum.^  So  equity  has  jurisdiction,  in  a  suit 
brought  against  an  executor,  in  which  the  plaintiff  claims  that 
a  devise  to  him  operated  to  discharge  a  debt  due  by  him  to 
tlvc  testator,  and  prays  that  the  defendant  be  enjoined  from 
prosecuting  such  debt.*  So  where  a  party  claimed  to  be  ex- 
ecutor and  universal  legatee  under  a  will,  proved  the  will,  took 
possession  of  a  considerable  part  of  the  effects,  and  threatened 
to  take  the  whole ;  A,  one  of  the  executors,  under  a  shortly 
subsequent  and  revoking  will,  with  B  and  C,  filed  a  bill  in 
equity  to  enjoin  such  taking  possession,  and  to  stay  the  trial 
of  actions  brought  by  the  defendant  against  debtors  to  the 
estate,  including  A,  B,  and  C.  Per  vice-chancellor:  "As 
you  state  the  defendant  is  insolvent,  you  have  shown  a  case 
where  irreparable  mischief  may  ensue,  and,  under  the  circum- 
stances, take  your  motion,  upon  paying  into  court  the  money 
sought  to  be  recovered  by  the  actions."  *  So  where  the  tes- 
tator devised  to  his  executors  for  the  payment  of  debts ;  on  a 

1  Lawson  v.  Vir^n,  21  Geo.  356.  '  Johnston  t^.  Howcll»  4  Jones,  Eq 

'  Curtis  V.  Hartsfleld,  1  Car.  L.  R.    87. 
501.  *  Holmes  r.  Holmes,  36  Vt.  525. 

*  Mansfield  v.  Shaw,  S*Madd.  60. 
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bill  by  some  of  the  creditors,  stating  that  the  executor  refosed 
to  execute  the  trust,  and  that  he  threatened  to  prefer  certain 
of  the  creditors,  having  no  claim  to  such  preference,  he  was 
enjoined  from  selling,  except  under  the  direction  of  the  court.* 
So  an  insolvent  gave  to  A  and  B,  his  sureties  in  a  guardian's 
bond,  a  note  for  the  amount  of  a  deficiency  in  his  guardian's 
account.  They  sued  the  note,  and  obtained  judgment  and 
execution,  which  was  satisfied  in  patt  by  a  levy  upon  real 
estate,  set  off  to  them  jointly.  B  having  paid  the  deficiency, 
and  continued  in  possession  of  the  whole  estate,  in  person,  or 
by  his  grantee ;  held,  he  was  entitled  to  an  injunction  against 
the  executors  of  A,  to  restrain  them  from  selling  their  testa- 
tor's legal  estate  in  the  premises,  unless  they  shall  have  ac- 
counted with  B  on  such  terms  as  the  court  may  direct.*  So 
where  an  administrator  in  one  State,  without  settlement  of  his 
administration,  brings  the  property,  or  a  part  of  it,  into  an- 
other, in  fraud  of  the  rights  of  creditors  and  distributees; 
chancery  will  hold  him  to  account  as  a  trustee,  and  compel 
him,  at  the  instance  of  either  creditor  or  distributee,  to  sur- 
render the  trust  estate.*  So  A,  an  administrator,  recovered  a 
judgment  against  B,  a  distributee,  for  $8,000.  B  filed  a  bill 
to  enjoin  the  sale  of  his  property  under  the  judgment,  in 
which  it  was  averred  that  there  were  frmds  in  the  hands  of  -A 
coming  to  him,  amounting  to  $5,000  ;  that  A  had  held  posses- 
sion of  the  estate  six  or  seven  years,  and  was  believed  to  be 
insolvent;  but  not  that  the  securities  to  the  administration 
bond  were  involved.  Held,  the  bill  could  not  be  dismissed 
upon  demurrer,  but  the  injunction  must  be  retained  till  a  hear- 
ing thereon.^  So  one  in  possession  of  land,  under  a  purchase 
at  a  sale  on  execution  against  a  deceased  person,  may  maintain 
a  bill  to  enjoin  proceedings  in  the  Probate  Court,  instituted  by 
the  administrator  for  the  sale  of  the  land  for  payment  of  debts 
barred  by  the  statute  of  limitations,  or  by  the  widow  to  obtain 
dower,  when  more  than  sixteen  years  have  elapsed  since  the 
death  of  her  husband.^ 

§  8.  But  on  a  bill  charging  executors  with  having  con- 

1  Depan  v.  Moses,  S  John.  Ch.  349.  *  Carter  v.  McMichael,  SO  Geo.  96. 

*  Brooks  V.  Fowle,  14  N.  H.  348.  >  Moody  v.  Harper,  38  Miss.  599. 

'  Patton  V.  Overton,  8  Humph.  192. 
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verted  a  part  of  the  estate  to  their  own  use,  with  being  in- 
solvent, and  being  about  to  sell  real  estate  in  a  manner  for- 
bidden by  the  will,  &c.,  an  injunction  was  granted  restraining 
the  sale.  The  executors  answered,  explaining  their  conduct, 
and  moved  that  the  injunction  be  dissolved ;  and  it  was  dis- 
solved.^ So  where  a  creditor,  in  a  suit  at  law  against  the 
administrator  of  his  debtor,  relied  upon  the  account  of  sales 
of  the  administrator  as  evidence  of  the  assets,  and  a  fair  trial 
was  had  ;  held,  he  was  bound  by  the  verdict,  unless  he  could 
show  that  the  administrator  had  deceived  him  by  fraudulent 
representations,  and  that  he  could  not  come  into  equity  to 
avoid  a  sale  by  the  administrator,  on  the  ground  that  he  was 
himself  the  beneficial  purchaser,  and  that  he  purchased  at  an 
under  price.'  So  a  biU  for  an  injunction  to  prevent  an  ex- 
ecutor from  interfering  in  any  way  with  a  trust  estate,  con- 
taining  no  prayer  for  the  ap^intoent  of  a  receiver,  cannot 
be  sustained.'  And  the  allegations,  that  the  complainants 
have  just  cause  to  fear,  and  do  fear,  the  defendants  will  re- 
move certain  property  bequeathed  by  a  will  alleged  to  be 
void,  wiU  not  confer  jurisdiction  on  a  court  of  equity,  in  the 
absence  of  allegations  that  the  complainants  have  applied,  or 
intend  to  apply  for  administration.^  So  where  a  temporary 
injunction  had  been  granted,  and  a  perpetual  injunction  was 
prayed  for,  against  executors,  who  had  failed  to  file  an  inven- 
tory of  personal  property,  and  were  wasting  the  estate  ;  but 
the  surrogate  had  obliged  them  to  give  security,  untQ  the 
inventory  should  be  filed,  and  against  wasting  the  estate : 
held,  the  surrogate  had  frill  power  to  prevent  waste,  and,  as 
he  had  exercised  it  as  far  as  he  thought  proper,  equity  would 
not  interfere.  The  temporaiy  injunction  was  dissolved.^  So 
where  a  slave  was  sold  by  an  administrator,  by  order  of  court, 
to  efiect  division  of  an  estate;  it  was  held,  that  chancery 
would  not  enjoin  against  the  collection  of  the  purchase-money, 
notwithstanding  the  seller  said  he  believed  the  girl  was  sound, 
and  it  appeared  in  evidence  that  she  had  been  sick  for  a  year 
before  the  sale,  and  died  about  a  year  after  the  sale,  having 

1  Schanck  v.  Schanck,  8  Halst  Ch.        '  Boyd  v.  Murray,  3  John.  Ch.  48. 
140.  «  Watson  v.  Botiiwell,  11  Ala.  650. 

*  Wilson  0.  Leigh,  4  Ired.  £q.  97.  •  Whitney  v.  Monro,  4  Edw.  Ch.  5. 
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been  under  the  influence  of  a  fatal  disease  the  whole  time.^ 
So  the  laches  of  an  executor  is  no  ground  for  injunction.*  So 
where  the  defendant,  against  whom  a  decree  is  rendered  in 
favor  of  an  administrator,  for  money  due  his  intestate,  is 
notified  by  the  representatives,  that  the  complainant  has  ceased 
to  be  administrator,  and  has  no  right  to  collect  the  money;  if 
the  defendant  has  good  ground  to  believe  that  it  would  be 
unsafe  to  pay  it  over  to  him,  his  proper  course  is  to  file  a  bill 
in  the  nature  of  a  bill  of  interpleader,  and  bring  the  money 
into  court ;  but,  if  he  file  a  bill  to  enjoin  the  execution  of  the 
decree,  retain  the  money  in  his  own  hands,  and  upon  final 
hearing  produce  no  evidence  to  sustain  the  material  allegations 
of  his  bill,  and  they  are  denied  by  the  answer,  the  court  must, 
under  the  statute,  award  damages  on  the  dissolution  of  the 
injunction.'  So  an  administratrix  loaned  money  belonging 
to  the  estate,  for  which  a  judgment  was  obtained  against 
the  borrower,  and  made  a  final  settlement  of  her  adminis- 
tration. Subsequently,  she  assigned  the  judgment  to  A,  as 
security  for  a  note  given  for  money  borrowed.  The  note 
not  being  paid,  A  was  proceeding  to  collect  the  judgment, 
when  B,  sole  heir  of  the  estate,  filed  a  bill  to  enjoin  A  firom 
proceeding  to  collect  it.  The  bill,  not  charging  fraud,  alleged 
that  the  complainant  was  entitled  to  a  share  of  the  judgment, 
as  heir,  and  that  the  administratrix  was  insolvent.  Held,  the 
rights  of  third  persons  could  not  be  prejudiced  in  this  state  of 
facts,  until  B,  the  heir,  had  ascertained  and  established  his 
right.^  So  where  an  administrator  brings  a  suit  for  land  for 
the  benefit  of  the  heirs,  more  than  seven  years  after  the  death 
of  the  intestate,  one  of  the  heirs  having  been  ever  since  non 
compos,  and  the  other  a  feme  covert^  and  abandoned  by  her 
husband,  who  would  not  bring  a  suit ;  equity  will  not  enjoin 
the  suit.^  So  where  the  heirs  and  next  of  kin  took  possession 
of  the  estate,  divided,  and  sold  some  of  it ;  held,  equity  could 
not  restrain  an  administrator  from  recovering  the  property  at 
law.® 

1  William8v.M'Connack,7Hiimph.        *  Grayson    v.   WlHiamfl,   27    Miss. 
808.  653. 

«  Fnrlow  v.  Tillman,  21  Geo.  150.  •  Fleming  v.  Collins,  27  Geo.  494. 

*  Fowler  v.  Williams,  20  Ark.  641.  >  Carter  v.  Greenwood,  5  Jones,  Eq. 

410. 
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§  4.  An   administrator,  who  had  failed  to  plead  because 
advised  that   his  plea  would  not  avail,  and  had  afterwards 
discovered  facts,  which  made  his  plea  good,  was  held  to  be 
entitled   to  relief  against  judgment  on   default,  as  he  was 
obliged,  from  the  nature  of  his  office,  to  rely  upon  informa- 
tion.^    So,  after  publication  of  his  will,  the  testator  gave  cer- 
tain property,  thereby  bequeathed,  to  those  of  his  children  to 
whom  he  had  not  previously  made  advancement.     The  exec- 
utor by  mistake  included  the  property  in  the  inventory ;  and 
those  who  had  been  advanced  procured  a  decree  for  distri- 
bution, having  joined  the  other  children  in  their  petition 
without  th&ir  consent.     Held,  the  joining  them  was  a  fraud 
on  the  court,  and  the  executor  was  entitled  to  an  injunction 
to  stay  proceedings  under  the  decree.^    So  an  injunction  will 
be  granted,  on  the  application  of  an  administrator,  upon  the 
suits  of  creditors  of  his  deceased,  where  the  afiairs  in  admin- 
istration are  involved,  complicated,  and  difficult.''    So  after  a 
general  decree  against  an  executor  to  account  and  distribute, 
a  creditor  may  be  enjoined  even  from  proceeding  to  a  trial  at 
law ;   though  with  the  right  of  proving  costs.      The   Lord 
Chancellor  remarked :    "  The   decree   gives  every  creditor 
who  carries  in  a  claim  equal  to  that  of  a  creditor  by  judgment. 
The  court  does  not  take  away  from  a  creditor  the  benefit  of 
such  a  judgment,  if  prior  to  the  decree  ;  but  it  only  supports 
the  decree  as  equal  in  point  of  rank  to  a  judgment,  and  then 
foDows  the  rule  of  law  in  giving  preference  to  the  prior  debt 
in  point  of  time."  *    So  where  equity  has  taken  jurisdiction 
over  the  estate  of  a  deceased  person,  for  the  purposes  of  settle- 
ment, it  will  restrain  by  injunction  an  action  against  the  ad- 
ministrator on  his  bond  for  an  alleged  breach  of  duty.     If  the 
suit  was  commenced  before  the  decree  for  an  account  was 
entered,  the  order  will  be  to  stay  its  further  prosecution,  but 
if  commenced  afterwards,  the  suit  may  be  dismissed.^     So 
averments  of  an  irregular  sale  of  land  by  administrators,  and 
of  acquiescence  by  the  party  in  interest,  will  sustain  a  bill  for 

an  injunction  against  interference  by  one  claimhig  under  the 

» 

1  Hewlett  V,  Hewlett,  4  Edw.  Ch.  7.         *  Goate  v.  Fryer,  2  Cox,  201. 

3  Fairlj  v.  Thompson,  34  Miss.  101.         *  Washington  i;.  Emery,  4  Jones,  £q. 

>  Berrs  v.  Strohecker,  21  Geo.  442.       82. 
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acquiescing  party .^  So  an  action  was  brought  by  a  creditor 
of  a  testator  against  the  executors.  Plea,  the  decree  in  a  suit 
for  administration.  The  plea  was  adjudged  bad,  and  judg- 
ment given  for  the  plaintiff.  On  a  motion  for  an  injunction 
by  the  executors,  held,  the  creditor  should  be  enjoined  from 
enforcing  his  judgment  against  the  assets,  but  not  against  the 
executors  personally.^  So  an  administrator,  who,  in  good 
&ith  and  for  the  benefit  of  the  trust,  buys  and  pays  for  land 
of  the  deceased,  sold  by  order  of  the  Orphans'  Court,  makes 
improvements,  and  is  then  sued  by  the  heirs  in  ejectment ; 
may  sometimes  enjoin  such  suit,  for  the  purpose  of  having 
the  equities  determined  in  chancery.^  So  an  administrator 
may  maintain  a  bill  in  equity,  to  compel  delivery  to  him  of 
notes  against  several  distinct  parties,  which  were  formerly 
held  by  his  intestate,  and  an  indorsement  and  delivery  of 
which  were  obtained  from  him  by  one  of  the  defendants  by 
fraud  ;  and  to  restrain  such  defendant  and  his  attorneys  irom 
prosecuting  suits  at  law  thereon,  or  parting  with  the  possession 
of  them ;  and  the  makers  of  the  notes  may  be  joined  as 
parties.  *  (a) 

§  5.  Where  executors,  claiming  property,  resorted  to  the 
Court  of  Chancery  to  restrain  certain  creditors  from  taking  it, 
on  the  ground  that  it  was  needed  for  the  payment  of  debts  ; 
and  it  was  not  shown  that  it  was  in  fact  so  needed,  but  the 
reverse  appeared :  held,  they  were  not  entitled  to  the  relief 
sought ;  and,  if  the  &ct  were  otherwise,  still,  in  the  absence 

1  Beckham  v.  Newton,  21  Geo.  187.         *  Malford  v.  Mincli,  3  Stockt  16. 
^  Buries  v.  Popplewell,  10  Sim.  383.        *  Sean  v.  Carrier,  4  Allen,  339. 

(a)  In  South  Carolina,  where  the  creditors  of  an  insolvent  estate  are  nomer- 
ons,  the  executor  may  file  a  bill  to  enjoin  them  from  proceeding  at  law,  and  to 
have  the  estate  administered  in  equity.  And  it  seems  that  he  may,  in  the  samo 
bill,  make  the  heirs  and  devisees  defendants,  in  order  to  compel  a  sale  of  real 
estate  in  aid  of  assets.  In  such  case,  the  practice  is,  to  make  only  one  or  two 
of  the  principal  creditors  defendants,  and  bring  in  the  others  by  order.  None 
of  them  need  answer,  except  when  specially  required  to  do  so  by  the  court,  but 
may  appear  and  litigate  orally.  But  all  are  enjoined,  by  order  or  injunction 
issued  in  conformity  to  an  order,  from  suing  elsewhere.  In  such  case,  the  funds 
in  the  hands  of  the  executor  should  be  placed  in  the  possession  of  the-  court  to 
be  administered ;  and  it  seems  that  a  sale  of  real  or  personal  estate  should  be  bj 
a  master.    Thompson  v.  Palmer,  2  Bich.  £q.  32. 
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of  insolvency,  the  remedy  would  be  at  law,*  So  a  suit  by  a 
creditor  against  executors  will  not  be  restrained,  because  an 
order  for  preliminary  accounts  and  inquiries  has  been  obtained 
in  such  suit.'  So  equity  cannot  enjoin  the  sale  of  property  be- 
longing to  an  estate  under  a  levy,  where  an  indemnity  by 
bond  has  been  given  to  the  sheri«^  on  a  bill  by  the  adminis- 
trator, alleging  that  the  assets  were  insufficient  to  pay  debts  in 
fiiU  ;  for  in  such  case  the  plaintiff  claims  merely  as  an  incum- 
brancer, whose  remedy  is  at  law,  upon  the  bond,  or  by  a  suit 
to  recover  the  property.*  So  the  defendant,  a  creditor,  re- 
covered judgment  and  sued  out  execution  in  the  lifetime  of 
the  debtor,  and  delivered  the  execution  to  an  officer  the  day 
after  the  debtor  died.  A  decree  was  afterwards  made,  in  favor 
of  an  equitable  mortgage,  against  the  plaintiff^,  the  debtor's 
devisee  and  executor,  for  sale  of  the  mortgaged  property,  and, 
if  insufficient  to  satisfy  the  debt,  for  an  account  and  applica- 
tion of  the  general  estate,  in  due  course  of  administration. 
The  defendant  having  levied  on  the  debtor's  goods,  the  plain- 
tiff moved  for  an  injunction ;  but  it  was  refused,  upon  the 
grounds  that  the  decree  for  an  account,  &c.,  was  conditional, 
and  that  the  execution  bound  the  goods  from  its  teste.^  So  an 
administrator  de  bonis  non  recovered  a  decree,  on  final  settle- 
ment, against  the  administrator  in  chief ;  the  money  was  col- 
lected of  the  surety  of  the  latter  ;  the  decree  was  afterwards 
reversed ;  and  the  surety  sued  at  law  to  recover  the  money 
which  'he  had  paid.  The  defendant,  alleging  that  he  had  paid 
over  the  money  to  the  distributees,  some  of  whom  were  in- 
solvent, and  that  the  surety  had  been  indemnified  by  his  prin- 
cipal, prayed  for  an  injunction  against  the  plaintiff  and  the 
suit  at  law,  and  for  general  relief.  Held,  the  defendant  was 
not  entitled  to  an  injunction.^  So,  as  long  as  an  executor 
takes  no  proceedings  in  the  Orphans'  Court,  to  declare  the  in- 
solvency of  the  estate,  the  Supreme  Court,  having  no  judicial 
notice  of  such  insolvency,  cannot  restrain  the  payment  of  ex- 
ecutions against  the  estate,  according  to  their  legal  priority.^ 

^  Johnson  v.  The  Connecticut  Bank,        *  Ranken  v.  Harwood,  5  Hare  (26 

91  Conn.  148.  Eng.  Cha.),  215. 

3  Teague  v.  RichardSp  11  Sim.  46.  ^  Simmons   v.    Williams,    27    Ala. 

s  JarreU  «.  Eddins,  2  P.  &  H.  (Va.)  507. 
569.  *  Dibhle  «.  Woodfaull,  4  Zabr.  618. 
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So  where  a  claim  was  allowed  bj  an  administrator,  and  ap- 
proved by  the  probate  judge,  and  it  was  subsequently  discov- 
ered that  the  claim  was  stattUe-run  at  the  time  it  was  allowed, 
though  the  claimant  had  ia  his  possession  a  written  promise  of 
the  intestate,  amounting  to  a  renewal  of  the  debt,  which 
promise  he  did  not  present ;  held,  an  injunction  could  not  be 
granted  to  stay  action  on  the  claim,  as  the  mistake  was  made 
by  all  parties,  and,  before  a  wholly  new  action  could  be  begun, 
the  new  promise  itself  would  become  Btatyie-run,^  And  an 
injunction  in  favor  of  an  administrator,  on  the  ground  of  a 
deficiency  of  assets,  should  not  be  made  perpetual,  but  only 
until  assets  shall  come  into  his  hands,  reserving  to  the  cred- 
itors to  show  assets  by  sci.  fa.  at  law.^  So  the  plaintiff,  an 
administrator,  representing  that  he  had  fully  administered, 
paid  all  debts,  Ac,  obtained  a  final  accounting,  but  it  remained 
tmcertain  whether  the  estate  owed  him  a  small  sum.  There 
was  no  order,  extending  the  time  of  settlement,  discharging 
him,  or  assigning  the  estate  to  the  heirs.  He  brings  an  action, 
to  restrain  the  defendant,  occupying  land  belonging  to  the 
estate  under  a  lease  from  the  guardian  of  the  infant  heirs, 
from  selling  a  crop  raised  by  him.  Held,  an  injunction 
should  not  be  granted,  as  he  could  not  be  charged,  in  final 
settlement,  with  any  part  of  the  crop,  and,  if  anything  was  due 
him,  the  estate  without  the  crop  was  ample  security.' 

§  6.  Where  administrators  filed  a  bill,  praying  for  an  in- 
junction, upon  the  ground  that  more  money  was  due  on  a 
previous  judgment  revived  in  their  favor  against  the  defend- 
ants, than  was  due  on  the  judgment  for  which  the  plaintifis 
were  then  pressed  for  payment ;  held,  equity  would  not  inter- 
pose by  injunction,  to  prevent  circuity  of  action,  the  remedy 
being  peculiarly  a  common  law  remedy.^ 

§  7.  An  administrator,  who  wishes  an  injunction  against  a 
judgment  at  law  against  his  intestate,  must  give  the  bond  re- 
quired by  statute  in  case  of  applications  for  injunction.^ 

1  Jones  v.  Underwood,  11  Tex.  116.  *  CIaj  r.  Sheftall,  T.  U.P.  Chuiton, 

'  Haydon  v.  Goode,  4  Hen.  ft  M.  263. 

460.  •  Oflborn  v.  Ellis,  1  Cart.  451. 
>  Convene  r.  Ketchmn,  18  Wis.  903. 
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§  8.  Under  the  Tennessee  statutes  of  1829  and  1831,  a 
judgment  against  an  administrator  or  executor  within  six 
months  after  qualification,  and  an  execution  issued  within  less 
than  twelve  months,  cannot  lie  enjoined  in  chancery.^ 

§  9.  A  few  miscellaneous  cases  may  properly  here  be  stated, 
where  the  remedy  of  injunction  has  been  invoked  in  reference 
to' the  estates  of  persons  deceased. 

§  10.  Where  a  judge  of  an  orphans'  court  is  advised  that 
an  injunction  has  been  granted  at  the  instance  of  an  executor, 
to  restrain  the  heirs  and  distributees  from  proceeding  with  a 
settlement  begun  in  such  court ;  he  should  suspend  all  iui*ther 
proceeding,  as  long  as  the  injunction  continues  in  force. ^ 

§  11.  Where  suits  are  enjoined  before  judgment,  and  a 
bond  for  the  debt  given  by  the  administrator,  he  becomes 
personally  liable,  if  the  injunction  is  dissolved  and  the  suits 
are  prosecuted  to  judgment.' 

§  12.  The  power  of  the  Court  of  Chancery  of  Maryland, 
to  grant  injunctions  to  restrain  creditors  irom  proceeding  at 
law,  after  a  decree  for  an  account,  is  not  confined  to  cases  in 
which  the  application  is  made  by  the  executor  or  adminis- 
trator, but  extends  to  applications  made  by  the  heir,  or  by 
another  creditor,  or  a  common  legatee,  or  by  a  i*esiduary 
legatee.* 

» 

§  13.  A,  an  infant,  died  intestate,  possessed  of  property, 
and  leaving  B,  an  infant  brother,  her  sole  distributee.  There 
being  no  debts,  no  administration  was  taken  out,  but  the  prop- 
erty passed  into  the  hands  of  the  father  of  B,  and  was  levied 
on  under  an  execution  against  him.  Held,  equity  would  re- 
strain a  sale.'^ 

§  14.  Where  two  administrators  make  a  sale,  but  only  one 

^  Roche  V,  Washington,  7  Humph.        *  Boyd  v.  Harris,  1  Maryland,  Ch. 
142.  Decis.  466.     See  Jackson  v.  Leaf,  1 

*  The  State  v.  The  Judge,  15  Ala.    Jac.  &  W.  229. 

740.  6  Gould  V.  Hill.  18  Ala.  457. 

*  Brawn  0.  Speight,  SO  Miss.  45. 
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executes  the  deed ;  equity  will  enjoin  an  ejectment  biouglit 
by  the  heirs  on  this  ground*^ 

§  15.  One  distributee,  who  makes  a  fraudulent  representar 
tion  as  to  property  of  the  estate  offered  for  sale,  without  the 
knowledge  of  the  others,  does  not  thereby  afiect  their  rights. 
The  purchaser  has  his  remedy  against  him ;  and  he  cannot 
enjoin  the  purchase-money.^ 

§  16.  Where  an  executor  had  assented  to  a  legacy  to  A, 
and  delivered  the  property  to  her,  and  afterwards  obtained  an 
order  of  court  to  sell  the  property  for  payment  of  debts ;  held^ 
A's  right  to  the  property  was  complete  at  law,  that  she  had  a 
full  legal  remedy  for  any  injury,  and  tlierefore  had  no  right 
to  apply  to  equity  for  an  injunction.^ 

§  17.  Where  a  distributee  contested  the  will,  and  obtained 
an  injunction  upon  a  debt  due  by  her  to  the  estate  ;  and,  after 
verdict  against  the  will,  the  injunction  was  dissolved:  held,  the 
injunction  should  have  been  retained,  until  it  was  ascertained 
whether  the  debt  would  be  needed  to  pay  debts,  and,  if  not, 
the  debt  should  be  applied  to  her  distributive  share.^ 

§  18.  Heirs  residing  out  of  the  State  having  instituted  a  suit 
for  the  sale  of  land  descended  to  them,  and  the  same  having 
been  sold,  and  the  proceeds  being  in  the  hands  of  a  commis- 
sioner directed  by  the  court  to  collect  them ;  a  creditor  of  the 
ancestor,  seeking  to  subject  these  proceeds  to  the  payment  of 
his  debt,  should  apply  by  petition  to  the  court  to  be  made  a 
party  in  the  cause,  and  to  have  the  fund  thus  applied  by  pro- 
ceedings in  that  cause.  Or,  if  he  proceeds  by  foreign  attach- 
ment, the  commissioner  should  be  a  party,  and  be  restrained 
by  indorsement  on  the  process  firom  disposing  of  the  proceeds. 
Or,  if  the  creditor  proceeds  against  the  heirs  to  marshal  the 
assets,  there  should  be  an  injunction  to  restrain  the  commis- 
sioner from  paying  away  the  money  in  his  hands.^ 

1  Wortman   r.    Skinner,    1    Bead.  *  Howell  r.  Howell,  5  Ired.  Eq.  S5S. 

358.  *  James  r.  Lanedon,  7  B.  Hon.  193. 

*  Williams  v.  HcCormack,  7  Humph.  *  Carrington  v,  Didier,  8  Gratt  S6a 
306. 


CHAPTER  XVII. 

« 

BANKRUPTS  AND  INSOLVENTS. 

§  1.  Injunction  is  a  remedy  often  resorted  to  with  refer- 
ence to  proceedings  in  bankruptcy  and  insolvency. 

§  2.  In  a  previous  chapter  (Chap.  VI.)  we  have  referred 
to  an  important  controversy  which  arose  between  the  United 
States  Court  and  the  Supreme  Court  of  New  Hampshire,  with 
reference  to  the  effect  of  an  attachment  of  property,  prior  to 
the  institution  of  bankruptcy  proceedings,  and  the  claim  of 
the  State  court  to  enforce  and  perfect  such  attachment,  not- 
withstanding the  subsequent  assignment.  In  the  present  con- 
nection it  may  be  added,  that,  under  the  bankrupt  law  of  1841, 
the  District  Court,  pending  bankruptcy  proceedings  therein, 
was  held  to  have  the  power  of  enjoining  the  enforcement  of 
debts  due  from  the  bankrupt  in  a  State  court ;  and  it  was  also 
held  that  an  officer  would  be  liable  for  selling  property  after 
such  injunction.^  And,  in  general,  the  comprehensive  juris- 
diction given  to  the  courts  of  the  United  States,  under  the 
bankrupt  law,  was  held  to  involve  to  a  certain  extent  a  con- 
trol over  those  of  the  States.  Judge  Story,  who  may  be 
regarded  as  emphatically  the  champion  of  the  most  enlarged 
jurisdiction  of  the  former  tribunals,  remarked :  **  Under  the 
provisions  of  the  sixth  section  of  the  act,  the  District  Court 
does  possess  full  jurisdiction  to  suspend  or  control  such  pro- 
ceedings in  the  State  courts,  not  by  acting  on  the  courts,  over 
which  it  possesses  no  authority,  but  by  acting  on  the  parties 
through  the  instrumentality  of  an  injunction  or  other  remedial 
proceedings  in  equity  upon  due  application  made  by  the  as- 
«gnee,  and  a  proper  case  being  laid  before  the  court  requiring 
such  interfei^nce.     Such  a  course  is  very  familiar  in  courts  of 

1  Stinson  v.  M'Morraj,  6  Humph.  339. 
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chancery,  in  cases  where  a  creditor's  bill  is  filed  for  the  ad- 
ministration of  the  estate  of  a  deceased  person,  and  it  becomes 
necessary  or  proper  to  take  the  whole  assets  into  the  hands 
of  the  courts,  for  the  purpose  of  collecting  and  marshalling 
the  assets,  ascertaining  and  adjusting  conflicting  priorities  and 
claims,  and  accomplishing  a  due  and  equitable  distribution 
among  all  the  parties  in  interest  in  the  estate.  Similar  pro- 
ceedings have  been  instituted  in  England  in  cases  of  bank- 
ruptcy, and  they  were,  without  doubt,  in  the  contemplation 
of  Congress,  as  indispensable  to  the  practical  working  of  the 
bankrupt  system,"  ^ 

§  8.  In  Massachusetts,  the  remedy  of  a  party  whose  rights 
are  afiectcd  by  an  assignment  under  the  insolvent  laws,  when 
the  preliminary  proceedings  are  irregular,  is  by  application 
in  equity  to  arrest  the  proceedings,  and  set  aside  the  assign- 
ment. This  may  be  done,  on  petition,  by  any  party  aggrieved, 
and  the  assignment  will  thereupon  be  adjudged,  once  for  all, 
to  be  valid  or  invalid.*  And  insolvency  proceedings,  com- 
menced before  a  judge  having  no  jurisdiction,  will  be  set  aside 
on  a  bill  filed  under  St.  1838,  c.  163,  §  18,  more  than  a  year 
after.  "  Lapse  of  time  could  only  be  evidence  of  acquies- 
cence and  consequent  assent ;  and  in  a  case  like  the  present 
afiecting  a  great  variety  of  persons  and  interests,  consent  can- 
not give  jurisdiction."  ^  So,  in  Maryland,  a  bill  was  filled  in 
chancery  on  the  14th  September,  1846,  by  the  creditors  of  A, 
alleging  his  insolvent  condition,  and  that  he  designed  to  give 
an  undue  preference  to  certain  of  his  creditors,  especially  B 
and  wife.  Upon  this  bill  an  injunction  was  granted,  restrain- 
ing A  from  giving,  and  B  and  wife  from  taking,  any  such 
preference.  On  the  29th  of  the  same  month,  B  and  wife 
filed  a  bill  on  the  equity  side  of  the  Baltimore  County  Court, 
alleging  A's  indebtedness  to  them  on  account  of  his  misappli- 
cation of  certain  trust  funds  belonging  to  the  wife,  and  his 
promise  to  secure  them  by  a  conveyance  of  certain  real  estate, 

1  Christj,  3  How.  318.    See  Regina  Whedock  p.  Hafttinn,  4    Met  504. 

V.  Law,  40  "Efifr.  Law  &  £q.  64 ;  Moore  See  Cheshire,  &c.  v.  Gay,  3  Gray,  531. 

V,  Jonee,  23  Verm.  739.  '  Grafton,    &c.    v.    Bickford  ;    per 

^Hawson  i\  Paige,  3  Gray,  239;  Shaw,  C.  J.,  15  Gray,  564,  574. 
Partridge  v.  Hannum,  2  Met  569  ; 
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which  he  had  failed  to  do,  and  praying  that  he  might  be  de- 
creed to  pay  them  the  sum  thus  due  under  the  trust.  A 
answered  this  bill,  admitting  its  averments,  and,  on  the  81st 
of  October  following,  a  decree  was  passed  by  the  Baltimore 
County  Court,  directing  A  to  bring  into  court  the  amount 
ascertained  and  admitted  to  be  due  to  the  complainants.  Held, 
that  the  original  bill  of  September  14th  drew  to  the  Court  of 
Chancery  the  whole  litigation  in  regard  to  the  distribution  of 
A's  estate ;  that  the  proceedings  of  B  and  wife,  in  the  Balti- 
more County  Court,  were  in  violation  of  the  chancellor's 
injunction ;  and  that  it  was  competent  for  the  Court  of  Chan- 
cery to  restrain,  by  injunction,  the  execution  of  this  decree, 
and  treat  the  whole  proceeding  in  the  county  court  as  a 
nullity.  Also,  that  the  appropriate  remedy  for  B  and  wife 
was  in  chancery,  on  the  original  bill,  that  court  having  ample 
power  to  afford  them  the  relief  which  they  sought  in  another 
form,  in  another  court  of  concurrent  jurisdiction.^ 

§  4.  The  plaintiff,  an  insolvent,  agreed  upon  a  certain  com- 
position with  his  creditors.  The  defendant,  a  creditor,  refused 
to  come  in  unless  the  plaintiff  would  give  his  note  for  the 
balance,  which  he  did ;  and  the  defendant  brought  an  action 
upon  the  note,  having  received  the  agreed  percentage.  Held, 
such  suit  should  be  enjoined.^ 

§  5.  A  perpetual  injunction  will  be  granted,  against  a  suit 
upon  a  claim,  proved  against  the  estate  of  a  bankrupt  in  the 
United  States  District  Court,  but  afterwards  contested  by  the 
debtor  or  assignee,  and  expunged.^ 

§  6.  A  creditor's  bill,  to  enjoin  a  debtor  from  proceeding  to 
obtain  his  discharge  under  the  insolvent  law  of  New  York, 
must  show  special  cause  for  the  injunction.^ 

§  7.  The  defendant,  a  bankrupt,  in  August,  1860,  obtained 
the  usual  order  for  the  protection  of  his  person  and  property 
.from  all  process  until  further  order,  which  protection  was  ex- 

1  Albert  r.  Wiim,  7  GUI,  446.  >  Pease  v.  Bennett,  17  N.  H.  124. 

*  Constantein  v.  Bluche,  1  Ck>x,  2S7.       ^  Shanck  v.  Snifien,  1  Barb.  32. 
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tended  until  the  5th  of  June,  1861,  and  bis  proposal  (to  pay 
10s.  in  the  pound  by  certain  instalments)  was  assented  to  by 
the  requisite  number  of  creditors,  and  approved  by  the  com- 
missioner. On  the  5th  of  March  and  4th  of  April,  1861,  the 
plaintiflb  having  obtained  two  judgments  against  the  defendant ; 
and  on  the  21st  of  April,  1861  (and  whilst  his  protection  was 
in  force),  commenced  an  action  against  him  upon  those  judg- 
ments :  the  court  refused  to  stay  the  proceedings  therein.^ 

§  8.  The  (Wis.)  Circuit  Court,  in  which  an  application 
is  pending,  under  the  statute  ^^for  the  relief  of  insolvent 
debtors,"  may  restrain  one  creditor  from  prosecuting  sup- 
plementary proceedings  against  the  assets  of  the  debtor  con- 
tained in  his  schedule,  to  prevent  his  gaining  an  unfiiir  ad- 
vantage over  the  other  creditors.' 

§  9.  In  a  recent  case  in  the  United  States  District  Court 
(Massachusetts),^  the  property  of  a  bankrupt,  being  sold,  upon 
leave  obtained  by  the  messenger,  was  purchased  by  A  for  the 
bankrupt,  who  proceeded  to  sell  the  property.  Held,  the 
assignee  was  entitled  to  an  injunction  to  restrain  such  sale. 

1  Navlor  v,  Mortamore,  10  C.  B.  (N.        *  Sexton  v.  Mann,  15  Wis.  162. 
S.)  566.  *  March  o.  Heaton,  October,  1S68. 


CHAPTER  XVIII. 

PBmCIPAL  AND  AGENT. 

§  1.  In  general,  an  injunction  will  not  be  allowed,  nor  a 
decree  rendered,  against  an  agent,  where  the  principal  is  not 
made  a  party.  Thus,  to  a  bill  for  enjoining  collection  of  the 
purchase-money  for  land,  though  sold  by  an  agent,  who  took 
a  bond  to  himself,  the  principal  is  an  indispensable  party.^ 
So  one  for  whose  use  an  action  at  law  is  brought,  which  fact 
is  apparent  from  the  record,  should  be  made  a  party  to  a  bill 
enjoining  the  judgment.^ 

§  2.  Where  the  principal  is  not  subject  to  the  jurisdiction 
of  the  court  (as  in  the  case  of  a  sovereign  State),  the  rule 
may  be  dispensed  with.'  But  an  injunction  does  not  lie  against 
the  agent  of  a  foreign  government,  charged  only  with  the 
settlement  of  certain  claims  upon  such  government,  and  act^ 
ing  wholly  under  the  Cbntrol  of  its  resident  ambassador.  The 
defendant  was  said  *^  to  be  in  much  the  same  situation  as  an 
inferior  servant,  who  is  bound  to  take  the  directions  of  an 
upper  servant,  while  both  are  bound  to  take  directions  from 
the  same  mistress ; "  and  held  to  have  all  the  immunities 
from  this  process,  provided  either  by  the  common  or  statute 
law,  which  the  ambassador  himself  would  have.^  (So  it  is 
erroneous  to  make  a  mere  agent  party  to  a  suit  for  specific 
performance  of  a  contract ;  and,  if  he  is  made  a  party,  the 
complainant  will  not  be  entitled  even  to  a  decree  for  costs 
against  him,  although  he  suffers  the  bill  to  be  taken  as  con- 
fessed for  want  of  an  answer.^)  (a) 

^  Sweets  9.  Biggs,   5  litt    17;  9  *  Service  o.  Castaneda,  2  Coll.  56. 

Wheat.  738.  *  Boyd  v.  Vanderkemp,  1  Barb.  Ch. 

»  Turner  v.  Cox,  5  litt  175.  278. 
*  Osbom  9.  Bank,  &c.,  9  Wheat  788. 

(a)  It  is  donbted  whether  seryice  of  notice  of  an  it^nnction  on  an  agent,  when 
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§  8.  The  defendant,  holding  certain  chattels  as  agent  of  the 
plaintiff,  in  breach  of  his  duty,  contracted  to  sell  them.  Upon 
the  ground  that  by  such  sale  the  plaintiff's  title  would  be 
embarrassed,  he  was  allowed  to  maintain  a  bill  for  an  injunc- 
tion.^  So  a  bank  recovered  a  judgment  against  A  for  $59,000. 

B,  assuming  to  act  as  agent  and  attorney  of  the  bank,  efiected 
a  compromise  with  A  to  pay  $20,000,  and  A  assigned  and 
delivered  over  to  B,  as  agent  and  attorney,  property  and 
securities  to  that  amount.  The  bank  denied  the  authority  of 
B  to  make  the  compromise.  A  assigned  the  propeity  and 
securities  to  C,  and  B  refused  to  redeliver  them  and  was 
proceeding  to  collect  and  dispose  of  them.     Upon  bill  filed  by 

C,  an  injimction  was  granted,  to  restrain  the  collection  and 
disposition  of  the  property  and  securities,  and  the  chancellor 
refused  to  dissolve  the  injunction,  on  motion  to  dissolve  for 
want  of  equity  in  the  bill.* 

§  4.  Where  the  payee  of  a  note  deposits  it  in  the  hands  of 
an  agent,  to  be  collected,  who  causes  a  suit  to  be  instituted 
thereon  in  the  payee's  name,  for  his  own  use,  and,  upon  a 
judgment  being  obtained,  refuses  to  yield  the  control  thereof, 
but  insists  upon  collecting  and  appropriating  the  proceeds  to 
himself;  equity  may  enjoin  the  agent  from  all  further  inter- 
ference,- and  the  defendants  in  the  judgment  from  paying, 
until  the  matters  shall  be  there  heard  and  adjudicated.' 

§  4  a.  The  defendants  were  a  tea  company,  in  the  forma- 
tion of  which,  it  was  made  a  leading  condition  of  the  prospec- 
tus, that  the  plaintiff's  firm  should  be  managers  and  agents. 
The  plaintiff  files  a  bill  in  equity,  praying  for  an  injunction  to 
restrain  the  defendants  from  accepting  the  firm's  resignation 
of  their  agency,  upon  the  ground  that  it  was  conditional  on 
his  being  relieved  from  all  liability  for  shares,  which  condition 
had  been  violated.     Held,  the  agency  was  a  personal  service, 

I  Wood  V.  Rowdiife,  3  Hare,  308.  *  Dunn  v,  Dunn»  8  Ala.  784. 

'Pratt  V.  Campbelli  Harring.  Ch. 
236. 

the  principal  is  out  of  the  jurisdiction,  is  good,  espedallj  when  the  former  is 
merely  an  agent  for  the  sale  of  the  goods  of  the  latter.  Carron,  &c.  v.  Mac- 
laren,  35  £ng.  Law  &  £q.  87. 
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and  not  a  proper  subject  for  equitable  interference ;  but  the 
directors  were  at  the  same  time  put  upon  an  undertaking  not 
to  avail  themselves  of  the  resignation  in  any  suit  for  the 
amount  due  on  shares.^ 

§  4  b.  A,  who  had  been  the  agent  of  B,  his  father-in-law, 
closed  their  dealings  hurriedly,  and  obtained  from  B  his  note 
in  settlement  of  the  account,  which  had  been  made  on  A's 
calculations,  and  at  his  urgent  request,  upon  the  agreement 
that  the  whole  settlement  should  be  open  to  subsequent  ex- 
amination, A  sued  the  note,  and  B  filed  a  bill  to  have  the 
judgment  thereon  enjoined.  A  answered  the  specific  allega- 
tions of  the  bill  evasively.  Held,  an  injunction  should  issue, 
to  continue  until  the  hearing,  and  the  judgment  stand  as 
security  for  whatever  might  be  ascertained  to  be  due.^ 

§  5.  Under  a  contract  of  hiring  and  service,  containing 
stipulations  of  such  a  nature  that  specific  performance  could 
not  be  enforced,  equity  will  not  restrain  the  employer  fi:om 
excluding,  or  enjoin  him  to  retain,  a  servant,  agent,  or  man- 
ager ;  it  seems,  even  if  there  has  been  no  breach  of  covenant 
by  the  latter.* 

1  Mau  V.  Himalaja,  Law  Bep.  (Eng. )        '  Stocker  v.  Brockelbank,  5  Eng.  Law 
Ea.,  March,  1866,  p.  410.  &  Eq.  67. 

^  Ebdley  v.  Bountree,  6  Jones,  Eq. 
107. 


CHAPTER  XIX. 

HUSBAND  AND  WIFE;  INFANT;  GUARDIAN;  REMAINDER. 

§  1.  *^  At  the  common  law  the  kusband  and  tv\fe  are  treated, 
for  most  purposes,  as  one  person.  —  A  man  cannot  grant  any- 
thing to  his  wife,  or  enter  into  a  covenant  with  her.  —  It  is  also 
generally  true  that  contracts,  made  between  husband  and  wife, 
when  single,  are  avoided  by  the  intermarriage.  Upon  the 
same  ground  it  is,  that  if  the  wife  be  injured  in  her  person  or 
property  during  the  marriage,  she  can  bring  no  action  for 
redress  without  the  concurrence  of  her  husband  ;  neither  can 
she  be  sued,  without  making  her  husband  also  a  party.  All 
this  is  very  different  in  the  civil  law.  Courts  of  equity,  for 
many  purposes,  treat  the  husband  and  wife  as  the  civil  law 
treats  them,  as  distinct  persons,  capable  (in  a  similar  sense} 
of  contracting  with  each  other,  of  suing  each  other,  and  of 
having  separate  estates,  debts,  and  interests."  ^ 

§  2.  Where  the  separate  estate  of  a  wife  is  levied  on  for 
the  debt  of  her  husband,  an  injunction  may  be  obtained  to 
stay  the  sale,  in  default  of  any  other  remedy.^  Thus  in  the 
case  of  Lady  Arundell  v.  Phipps,  Lord  Eldon  interfered  by 
injunction  in  favor  of  a  married  woman  to  protect  ancient  fam- 
ily pictures,  furniture,  and  other  articles  of  peculiar  nature 
and  value,  taken  on  execution  by  creditors  of  the  husband.' 
So  with  the  assent  of  the  husband  the  labor  of  his  wife  and 
minor  children  may  be  applied  to  her  separate  estate ;  and  his 
assent  will  be  implied  by  circumstances.  And  an  injunction 
was  granted,  to  restrain  a  creditor  of  the  husband  from  selling 
on  execution  growing  crops,  which  were  produced  on  the 
separate  property  of  the  wife  by  her  labor  and  that  of  her 

1 2  Story,  £q.  734,  §§  1367-^.    See        >  Calhonn  v.  Coseni,  3  Ala.  49S. 
Cayoe  o.  FoweU,  20  Tex.  757.  >  10  Yes.  139. 
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children.^  So  a  bequest  to  an  unmarried  woman  was  made  for 
her  separate  use.  She  afterwards  married,  and  the  property 
was  seized  upon  an  execution  against  the  husband.  Held, 
although  the  husband  was  at  law  entitled  to  the  property,  it 
was  only  as  trustee,  and  an  injunction  was  granted  to  restrain 
a  sale.^  So,  although  courts  of  equity  usually  refuse  to 
restrain  a  trespass  by  injunction,  yet,  where  property  was 
bequeathed  to  the  separate  use  of  a  feme  covert  without  any 
trustee,  and  was  about  to  be  sold  under  an  execution  against 
the  husband  for  his  debt;  held,  the  legal  estate  being  in  the  hus- 
band, and  therefore  there  being  no  one  to  sue  for  the  trespass, 
the  court  would  interfere  by  injunction.^  So  A  made  a  deed 
of  properly  to  B,  in  trust  for  his  daughter,  which  was  not 
recorded.  The  property  went  into  possession  of  the  daughter's 
husband,  and  was  levied  on  and  sold  under  an  execution 
against  him,  and  bought  by  C.  B  obtained  a  verdict  against 
C,  which  C  never  paid.  The  daughter  filed  her  bill  for  an 
injunction  against  B  and  C,  for  the  specific  delivery  of  the 
property,  and  for  an  account  of  its  hire.  Held,  as  C  had 
acquired  no  title  under  the  execution  sale,  and  the  verdict 
had  never  been  paid,  he  had  neither  the  legal  nor  equitable 
title,  and  the  complainant  was  entitled  to  the  relief  prayed 
for ;  and  B  was  enjoined  against  enforcing  the  verdict  against 
C.^  So  A  married  B,  the  sister  of  his  deceased  wife,  in 
1821.  Previous  to  the  marriage,  she  being  a  minor,  they 
executed  a  maniage  settlement,  by  which  her  property  was 
conveyed  to  a  trustee,  in  trust  for  her  separate  use  during  her 
life.  In  1824,  they  were  indicted  for  their  marriage  and  co- 
habiting as  man  and  wife,  and  appeared  by  attorney  and 
pleaded  guilty,  and  the  court  thereupon  adjudged  the  mar- 
riage null  and  void.  They,  however,  continued  to  live  and 
cohabit  together  as  man  and  wife ;  and  two,  at  least,  of  their 
four  children  were  bom  aft;er  the  judgment.  B,  however, 
dealt  and  was  dealt  with,  as  to  her  property,  as  a  femt  wolt. 
She  died  in  1833,  having  given  all  her  property  by  will  to  be 
equally  divided  among  her  four  children,  and  having  appointed 

1  Johnson  v.  Vail,  1  M'Cart.  423.  *  Smith  p.  Bank,  &c.,  4  Jones,  Eq 

<  Newlands  v.  Painter,  4  My.  k  Cr.    303. 
408.  *  Bosh  0.  Both,  3  Strobh.  Eq.  131. 
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A  their  guardian.  A  qualified  as  guardian,  and,  as  such, 
took  possession  of  the  property.  A  creditor  of  A,  having 
recovered  a  judgment  against  him,  levied  his  execution  upon 
certain  of  the  property,  so  left  by  B's  will.  The  four  children, 
by  their  next  friend,  brought  a  bill  in  equity  against  the  cred- 
itor for  an  injunction,  which  was  granted,  and,  upon  a  hearing, 
perpetuated.^  So  a  wife  may  enjoin  execution  of  the  deed 
upon  the  sale  of  a  homestead  under  an  execution  against  her 
husband.^ 

§  3.  Equity  will  enjoin  interference  by  a  husband  with 
property  settled  on  the  wife.^  So  it  is  held  that,  where  the 
claimants  of  a  husband^s  interest  in  his  wife's  property  cannot 
effect  a  division  without  the  aid  of  a  court  of  equity,  a  sale  of 
the  property  will  be  enjoined  till  she  is  suitably  provided  for.* 
So  equity  will,  on  application  by  the  wife,  restrain  her  hus- 
band from  proceeding  at  law  to  obtain  possession  of  a  legacy 
or  portion  in  personal  estate,  which  comes  to  her  by  will  or 
inheritance,  without  providing  for  her  support,  unless  she  is 
residing  apart  from  him,  without  his  consent,  and  without 
sufficient  cause.^ 

§  4.  A  borrowed  money  from  B,  arising  from  the  sale  of 
his  wife's  real  estate,  and  gave  a  bond  therefor  payable  to  the 
wife.  On  the  husband's  death,  the  wife  brought  suit  on  the 
bond  against  A,  who  filed  an  account  of  set-offs,  consisting  of 
the  dealings  of  B  with  A's  firm,  and  alleged  an  agreement 
that  such  dealings  should  be  set  off  against  the  bond.  This 
plea  was  waived,  and  judgment  had  for  the  plaintiff.  The 
defendant  then  filed  a  bill  praying  an  injunction  against  the 
judgment.  Held,  if  the  defendant  had  any  defence,  it  was  a 
legal  one,  which  having  failed  to  make,  with  no  excuse,  he 
could  have  no  relief  in  equity.  And  this  although  A  was 
also  B's  executor,  and  in  that  capacity  was  not  a  party  to  the 
previous  suit.^ 

1  Kelly  u.  Scott,  5  Gratt.  479.  *  Corley  p.  Corley,  22  Geo.  178. 

«  Dunn  V.  Tozer,  10  Cal.  167 ;  Al-  *  Fry  p.  Fry,  7  Paige,  461. 

verson  v.  Jones,  10  Cal.  9.  ^  Perkins  v.  Clements,  1  P.  &  H. 

s  Green  v.  Green,  5  Hare  (26  Eng.  (Va.)  141. 
Cha.)400n. 
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§  5.  Where  trustees  under  a  deed  from  the  wife,  who  was 
deceased,  undertook  to  sell,  to  satisfy  debts,  according  to  the 
terms  of  the  deed ;  an  injunction  to  restrain  the  sale  was 
refosed  to  the  husband,  who  had  paid  or  tendered  only  part 
of  the  debts.^  And  to  maintain  an  injunction  against  the  sale 
of  lands  of  a  deceased  wife  under  a  trust  deed  from  her,  as 
her  administrator,  the  husband  must  show  that  he  inherited 
some  interest  in  the  land.^ 

§  6.  French  stock,  belonging  to  a  bankrupt,  was  transferred 
by  him  to  his  wife,  who  afterwards  transferred  it  to  her  sisters ; 
and  the  wife,  having  a  general  power  of  appointment  over 
moneys  standing  in  the  name  of  trustees  in  the  English  fiinds, 
made  a  will,  by  which  she  exercised  the  power,  and  died, 
leaving  the  husband.  One  of  the  sisterB.  being  an  appointee 
and  residuary  legatee,  and  usually  residing  in  France,  took 
out  administration  upon  her  estate,  with  the  will  annexed. 
Held,  the  assignee  of  the  husband  might  enjoin  the  trustees 
from  transferring  any  of  the  stocks  in  the  English  funds,  over 
which  the  power  of  appointment  of  the  wife  extended.'  So 
where  the  husband  of  an  executrix  was  abroad,  and  an  irre- 
sponsible person  ;  held,  a  party  interested  in  the  estate  might 
by  injunction  restrain  her  from  getting  possession  of  the  assets, 
and  have  a  receiver  appointed,  with  authority  to  bring  actions 
in  her  name.^ 

§  7.  In  a  suit  for  separation  of  husband  and  wife,  an  in-* 
junction  master  has  no  power  to  grant  an  injunction,  which 
will  deprive  the  husband  of  the  custody  of  his  children  ;  and 
such  an  injunction  will  not  be  granted,  ex  parte^  by  the  court 
itself,  except  in  a  case  of  necessity,  ^s  to  prevent  the  children 
from  being  carried  out  of  the  jurisdiction.'^ 

§  7  a.  Where  a  wife,  on  filing  a  bill  for  divorce,  alleges  that 
*'  she  has  just  cause  to  fear,  and  does  fear,  that,  on  the  filing 
and  service  of  the  bill,  her  husband  will  remove  or  dispose  of 

^  Stringham  v.  Brown,  7  Clarke,  83.        *  Taylor  v,  Allen,  2  Atk.  213. 

*  lb.  *  Laurie  v.  Laurie,  9  Paige,  234. 

*  Stead  V.  Clay,  4  Robs.  550. 
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his  whole  property,"  but  states  no  fiusts  which  canse  her  fears, 
she  is  not  entitled  to  an  injunction.^ 

§  8.  Where  a  suit  at  law  is  brought  against  the  husband 
and  wife,  for  the  purpose  of  affecting  her  interest,  she  is  a 
necessary  partjr  to  a  biU  in  chancery,  by  the  husband,  for  an 
injunction  to  restrain  proceedings  in  the  suit.^  But  in  a  bill 
in  equity  to  set  aside  a  will,  securing  to  the  testat^nr's  daugh* 
ter,  who  is  a  married  woman,  and  to  her  issue,  a  share  of  the 
testator's  property,  for  her  separate  use  during  coverture ;  the 
husband  and  wife  should  not  join  as  complainants,  their  in- 
terests being  in  conflict;  but  the  wife  should  be  made  a 
defendant.' 

§  8  a.  A  conveyance  by  a  woman,  after  a  marriage  engage- 
ment, and  upon  the  eve  of  marriage,  is  ^  fraud  upon  the  rights 
of  the  intended  husband,  and  it  will  not  be  upheld,  unless  it 
appears  clearly  that  he  had  knowledge  of  the  transaction  and 
assented  to  it.  When  a  voluntary  conveyance  was  made, 
under  such  circumstances,  of  all  the  yroman's  property  to  a 
man  of  small  means,  he  was  enjoined  from  removing  the 
property  from  the  State,  although  it  did  not  appear  that  he 
had  any  intention  to  do  so.^ 

.§  9.  Judge  Story  remarks,  that  **  the  origin  of  chancery 
jurisdiction  over  wfariU  is  veiy  obscure,  and  has  been  a 
matter  of  much  juridical  discussion.  The  prevailing  theory  is, 
that  the  king  is  bound  to  protect  all  his  subjects,  and  is  repre- 
sented in  this  particular  by  the  Court  of  Chancery.  Another 
explanation  is  that  guardianship  is  in  the  nature  of  a  trusty 
which  is  a  peculiar  subject  of  equity  jurisdiction.  —  But, 
whatever  may  be  the  true  origin  of  the  jurisdiction  —  it  is 
now  conceded,  on  aQ  sides,  to  be  firmly  established,  and  be- 
yond the  reach  of  controversy.  Indeed,  it  is  a  settled  maxim, 
that  the  king  is  the  universal  guardian  to  infants,  and  ought, 
in  the  Court  of  Chancery,  to  take  care  of  their  fortunes."  * 

I  NorriB  ».  Norris,  27  Ala.  519.  »  2  Story's  Ea.  pp.  692-705, §§  132S- 

SBoothtf.Albert80D,2Barb.Ch.S13.  IS37.    See  WelleBlej   v.  Beaufort,  S 

*  AUton  v.  Jones,  3  Barb.  €h.  397.  Bum,  Ch.  1,  an  interesting  and  impor- 

*  Johnson  o.  Peterson,  6  Jones,  £q.  tant  case. 
12. 
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The  prevailing  and  almost  universal  practice  in  the  United 
States  has  vested  the  special  jurisdiction  of  the  subject  in  the 
courts  of  probate^  and  thus  rendered  the  English  doctrines 
and  decisions  comparatively  unimportant,  (a) 

§  10.  A  guardian^  by  request  of  the  ward,  changed  the 
ward's  personal  into  real  estate,  and  some  of  her  real  into 
personal  estate,  for  the  purpose  of  reinvesting  in  other  real 
estate.  The  ward  having  married,  her  husband  assented  to 
these  proceedings,  but  brought  a  suit  upon  a  note  taken  for 
the  real  estate  sold.  The  guardian  brings  a  bill  to  enjoin  a 
suit  against  himself,  brought  by  the  husband  as  administrator 
of  his  wife  for  the  moneys  thus  invested.  The  husband,  by 
cross-bill,  offers  to  make  a  valid  title  to  the  purchaser  of  the 
land.  Held,  the  suit  against  the  guardian  should  be  en* 
joined.^ 

1  Singleton  v.  Love,  I  Head,  357. 

(a)  Equity  m^  restrain  a  lather  from  moving  his  infant  child  out  of  the 
oonntry.  De  Manneville  r.  De  Mannerille,  10  Ves.  64.  In  cases  of  gross 
drunkenness  and  blasphemy,  the  father's  right  to  the  control  of  his  children  ia 
subordinate  to  the  power  of  the  court  to  take  his  child  from  him.  10  Ves.  6S. 
Where  an  infant  ward  is  about  to  marry  without  the  consent  of  the  oonrtt  aa 
injunction  lies,  to  restrain  the  marriage,  and  all  Terbal  or  written  communici^ 
tion  with  the  in&nt ;  and,  if  the  guardian  connives  at  the  marriage,  he  may  be 
enjoined  against  consenting  without  leave  of  court.  Eden,  349;  Pearoe  v. 
Cmtchfield,  14  Ves.  206;  Water  r.  Yorke,  19  lb.  451.  A  minor  entered  into 
partnership  in  Sussex  County,  New  Jersey,  with  two  others,  and  put  in  $1,000. 
Before  he  came  of  age  the  partnership  was  dissolved,  the  minor  receiving  his 
$1,000.  After  the  dissolution,  he  removed  to  Huntington  CounQr,  and  A  r^ 
covered  a  judgment  against  the  members  of  the  firm,  indnding  the  minor, 
without  his  knowledge.  A  transferred  the  judgment  to  B.  Three  years  after- 
wards, B  brought  an  action  on  the  judgment  and  recovered  a  second  judgment^ 
no  process  being  served  on  the  minor.  B  caused  an  execution  to  be  issued  to 
the  sheriff  of  Huntington  County,  and  to  be  levied  on  the  property  of  the  minor 
there.  The  minor  filed  a  bill,  stating  the  foregoing  hcta,  charging  fi«nd,  &&, 
and  obtained  an  injunction  to  stay  proceedings  on  the  execution.  On  motioo, 
made  to  dissolve  the  injunction,  it  was  ordered  that  it  be  continued  to  the  hear- 
ing.   Vansyckle  v.  Borback,  2  Halst.  Ch.  234. 

Where  the  friends  of  an  infant  made  an  exchange  of  his  property  for  other 
property,  and  that  received  in  his  behalf  was  carried  off  by  his  firiends  and  sold, 
and  he  afterwards,  without  taking  any  benefit  from  the  arrangement,  repudiated 
it,  and  recovered  in  trover  for  the  property  belonging  to  him ;  equity  will  not 
interfere  to  restrain  his  execution,  with  the  view  of  compelling  him  to  return  the 
property  received  on  his  behalf  or  account  for  its  value.  Yarborongh  v.  Tar- 
borough,  6  Jones,  £q.  209. 
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§  10  a.  In  1821,  A  was  appointed  guardian,  and  gave  bond 
with  B  and  C  as  sureties.  In  1825,  A  died,  insolvent  and  in 
debt  as  guardian,  B  was  appointed  his  successor,  and  C  be- 
came his  surety.  B,  before  receiving  any  Ainds,  charged  him- 
self with  the  balance  due  from  A,  collected  a  portion  of  it 
from  A's  estate,  and  made  some  other  collections,  and  paid 
over  various  sums  to  his  ward,  a  part  from  his  collections,  and 
a  part  from  his  own  funds.  In  1845,  the  ward  sued  B's  bond, 
and  recovered  judgment,  against  B  and  C.  B  paid  a  portion 
of  the  judgment,  and  C,  to  save  his  property  from  a  levy,  paid 
the  balance,  took  an  assignment  of  the  judgment,  and  was 
proceeding  to  sue  out  execution  against  B.  B  having  filed  a 
bill  in  equity  for  an  injunction,  it  was  held,  that  B  was  not 
concluded  as  to  his  rights,  as  against  C,  by  having  charged 
himself  with  the  balance  due  from  A ;  that,  tiie  claims  between 
B  and  C  as  co-sureties  in  the  first  bond  having  become  com- 
plicated by  sundry  payments  and  receipts,  the  case  was  a  proper 
one  for  a  court  of  equity ;  that  it  was  contrary  to  equity  for  C 
to  endeavor  to  recover  the  whole  amount  of  the  judgment 
from  B ;  and  that  an  injunction  should  be  granted.^ 

§  11.  Where  there  is  a  tenant  for  life  of  personal  property, 
and  a  remavader-man^  and  the  tenant  for  life  sells  the  property 
to  a  third  person,  who  threatens  to  convey  it  out  of  the  State, 
the  remainder-man  is  entitled  to  an  injunction.^  But,  to  in- 
duce a  court  of  equity  to  interfere  with  a  tenant  for  life,  in 
the  enjoyment  of  his  property,  by  an  injunction  or  sequestra- 
tion, it  is  necessary  for  the  remainder-man  to  allege  and  prove 
&cts  and  circumstances,  showing  reasonable  ground  to  appre- 
hend that  such  tenant  will  commit  a  fraud  and  defeat  the 
ulterior  estate,  by  destroying  the  property,  or  removing  it  to 
parts  unknown.*  Thus  equity  will  not  restrain  the  owner  of 
a  determinable  estate  in  the  enjoyment  of  his  rights,  on  proof 
of  an  isolated  conversation  between  him  and  the  ulterior  claim- 
ant, in  which  the  former,  under  the  excitement  of  spirits  and 
of  an  angry  quarrel,  made  a  threat  to  run  the  property  off  and 
defeat  the  expectancy.* 

1  Flickinger  ».  Hull,  5  GiU,  60.  See  Cross  v,  De  VaUe,  1  WaU.  (U.  8.) 

*  Brown  v,  Wilson,  6  Ired.  Eq.  558.      1. 

>  Mercer  i;.  Byrd,  4  Jones,  £q.  858.        *  Airs  v.  BiUops,  4  Jones,  Eq.  17. 


CHAPTER   XX. 

SUBETIES. 

§  1.  "  Whenever  a  creditor,  in  pursuance  of  a  valid  agree- 
ment for  such  a  purpose,  gives  time  for  payment  to  the  prin- 
cipal debtor  on  a  bond  or  other  securily,  without  the  consent 
of  the  surety,  the  latter  will  be  held  discharged  in  equity, 
although  he  might  still  be  held  bound  at  law  —  whether  the 
surety  has  sustained  any  actual  damage  or  not,"  or  though  '*  the 
arrangement  may  be  for  his  benefit.  —  Under  such  circum-* 
stances,  the  surety  has  a  right  to  restrain  the  creditor  from 
proceeding  at  law  against  him  to  recover  the  debt ;  and  a 
perpetual  injunction  constitutes  the  true  and  effectual  rem- 
edy."^ (a)      Thus   where    a    creditor    recovered  judgment 

^  2  Stoiy,  Eq.  199,  $  183.  See  Tysor  v.  Sutterloh,  4  Jones,  Eq.  247 ;  Armu- 
tead  V.  Ward,  2  P.  &  fi.  504. 

(a)  In  an  English  case,  the  same  principle  is  thns  expressed:  "Because  the 
creditor,  by  so  giving  time  to  the  principal,  has  put  it  oat  of  the  power  of  the 
surety  to  consider  whether  he  will  hare  recourse  to  his  remedy  against  the  prin- 
cipal or  not ;  and  because  he,  in  fitct,  cannot  hare  the  same  remedy  against  the 
principal  as  he  would  have  had  under  the  original  contract."  Per  Lord  Eldon, 
Samnell  r.  Howarth,  3  Meri.  277. 

In  the  case  of  Nisbet  v.  Smith,  2  Bro.  579,  the  Lord  Chancellor  thus  stated 
the  case :  "  The  plaintiff  msbet  complains  of  this  transaction  as  unjust,  as  it 
gave  a  credit  of  three  years  longer  than  the  bond  imported,  contrary  to  his  in- 
clination, who  was  the  surety  named  in  it ;  in  addition  to  which  circumstance 
the  plaintiff  had  not  only  nerer  consented  to  such  credit  being  given,  but  had 
pressed  the  obligee  to  bring  his  action  upon  the  bond,  which  was  so  brought  and 
compromised,  without  the  privity  and  consent  of  the  plaintiff.  —  Though  the 
prayer  of  the  Inll  is  not  so  framed  as  to  let  in  any  particular  relief,  I  think  the 
best  relief  I  can  give  is,  to  decree  a  perpetual  injunction  against  (the  defendant) 
to  restrain  him  from  suing  the  plaintiff  on  this  bond." 

In  the  case  of  King  v.  Baldwin,  2  John.  Ch.  555,  dunoellor  Kent  gi^es  an 
extended  view  of  the  cases  upon  this  subject ;  resulting  in  the  conclusions,  that  a 
surety  is  not  discharged  by  mere  delay  in  calling  on  the  principal,  but  is  dis- 
chaiged  by  an  express  agreement,  made  without  the  surety's  assent,  which  en- 
larges the  time  of  payment ;  that  the  sarety,  on  paying  the  debt,  is  entitled 
to  be  subrogated  to  all  the  creditor's  rights  against  tiie  principal ;  that  the  rulea 
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against  the  principal  and  surety,  levied  his  execution  on 
property  of  the  principal,  and,  on  payment  of  part  of  the 
execution,  directed  the  sheriff  to  restore  the  property,  and 
gave  further  time  to  pay  the  residue,  witliout  the  assent  of  the 
surety ;  held,  the  judgment  was  thereby  discharged  as  to  the 
surety  ;  and,  if  these  facts  had  been  returned  on  the  execution, 
he  might  have  been  relieved  at  law ;  but,  they  not  having  been 
returned,  equity  would  enjoin  any  subsequent  execution.^  So 
where  a  judgment  is  entered  against  the  principal  and  surety 
in  a  note,  by  confession  upon  a  power  of  attorney,  which  pro- 
vides that  no  bill  in  equity  should  be  filed,  to  interfere  in  any 
manner  with  the  operation  of  the  judgment  entered  by  virtue 
thereof:  —  and  the  surety  may  file  his  bill  in  equity  for  relief 
against  the  judgment,  on  the  ground  that  he  was  released,  by 
the  payee's  extending  the  time  of  payment  to  the  principd 
maker,  before  the  entry  of  the  judgment,  without  the  assent 
of  the  surely.^  So  A  and  B  signed  a  note  with  C,  as  his 
sureties,  to  D.  D  recovered  judgment  upon  the  note,  and  as- 
signed it  to  E,  who,  with  notice  of  the  facts,  agreed  by  parol 
with  C  to  extend  the  time  of  payment,  and  did  so.  E  after- 
wards sued  A,  B,  and  C,  upon  the  judgment,  and  A  and  B 
tmsuccessfully  set  up  the  extension  of  time  in  defence.  A  and 
B  then  filed  a  bill  for  injunction.  Held,  the  defence  was  good 
in  equity,  though  not  at  law,  and  a  perpetual  injunction  was 
ordered.' 

§  2.  And  there  are  numerous  other  cases,  where  equity 
interposes  by  injunction  for  the  relief  of  a  surety,  (a)  Thus 
where  execution  issues  on  a  judgment  against  principal  and 

1  Baird  v.  Rice,  1  Call,  18.  *  Danham  v.  Downer,  31  Venn!  349. 

'  Kennedy  r.  Evans,  81  111.  2ft0. 

for  relief  of  a  surety  are  the  same  in  law  and  eqnity,  upon  the  same  fiicts ;  and 
that  equity  will  not  relieve  a  surety  upon  the  same  grounds  which  were  unsoe- 
oessiully  set  up  hy  him  in  a  suit  at  law. 

In  a  later  case,  upon  the  last  point»  the  Court  of  Errors  were  eqnaUy  divided 
in  opinion,  and  the  president,  by  his  casting  vote,  affirming  the  opinion  of  the 
chancellor,  decided  that  the  same  ground  might  be  relied  upon  in  chaneery 
which  was  overruled  at  law.    King  v,  Baldwin,  17  John.  384. 

(a)  As  to  the  same  interposition  agaitut  a  surety,  see  Isler  p.  Turner,  7  Humph 
116. 
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surety,  and  a  part  of  the  money  is  made  by  a  levy  on  the 
estate  of  the  principal,  but  the  execution  is  returned  *^no 
money  made,"  and  an  alias  issued  against  the  surety  for  the 
whole  amount  of  the  judgment ;  the  sheriff  having  absconded, 
the  surety  is  entitled  to  relief  in  equity,  and  the  court  may 
enjoin  the  execution  for  the  amount  made.^  So  where  the 
surety  on  a  note  had  a  good  defence  thereto,  of  which  the 
principal  debtor  was  the  only  witness,  a  bill  by  the  surety, 
to  restrain  a  suit  at  law  upon  the  note,  against  himself  and 
the  principal  jointly,  and  for  relief  against  the  note,  was  sus- 
tained.^ So  a  judgment  against  a  surety  for  an  annuity  was 
enjoined,  he  being  discharged,  by  a  giving  of  time  to  £he  prin- 
cipal, from  past  as  well  as  future  arrears.'  So  W.  recovered 
judgment  against  S.  as  principal,  and  J.  as  surety,  on  a 
simple  contract  debt.  Before  execution  issued,  W.  sued  out 
a  garnishment  upon  the  judgment  against  F.,  and  recovered 
judgment  thereon.  Before  this  judgment,  full  satisfaction  of 
the  debt  was  made  by  J.  Upon  proceedings  in  equity  to  com- 
pel F.  to  pay  the  amount  due  to  J.,  it  was  decreed :  That,  when 
J.  paid  the  original  judgment  to  W.,  the  judgment  was  extin- 
guished at  law,  as  between  W.  and  S.  and  J.,  and  that,  if  the 
judgment  upon  the  garnishment  against  F.  had  been  finally 
rendered  at  the  time  of  the  payment  of  the  original  judgment, 
it  would  also  have  been  extinguished  at  law,  so  far  as  W.  was 
concerned.  That,  J.  having  paid  the  original  judgment  before 
final  judgment  upon  the  garnishment,  had  F.  known  the  fact, 
and  interposed  it  as  a  defence,  the  court  of  law  could  have 
rendered  no  judgment  against  him  in  &vor  of  W.  for  the  debt 
which  he  owed  to  S.  That,  on  payment  of  the  original  judg- 
ment, W.  having  failed  to  enter  satis&ction  thereof  in  the 
manner  prescribed  by  statute,  and  F.  being  thereby  deprived 
of  the  legal  mode  of  deriving  a  knowledge  of  such  satisfaction, 
and  having  no  actual  notice  of  the  payment  in  any  other  man- 
ner, and  judgment  having  been  rendered  against  him  upon  the 
garnishment  after  such  payment ;  he  might  in  equity  enjoin 
the  execution  of  the  judgment,  so  far  as  W.  was  concerned. 
That,  though  the  payment  of  the  original  judgment  by  J.  ex- 


^  Fryer  v.  Anstell,  2  Stew.  119. 
*  Mmer  v.  McCan,  7  Paige,  457. 

S7 


*  Eyre  V,  Bartrop,  3  Mad.  221. 
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tdnguished  it,  and  extingaished  the  right  of  W.  to  proceed 
upon  and  enforce  the  garnishment  against  F.  at  law,  jet  sacb 
payment  did  not  extinguish  the  debt  which  F.  owed  S. ;  and, 
had  F.  filed  his  bill  to  be  reUeved  from  the  judgment  against 
himself  exclosivelj,  upon  the  ground  of  the  payment  of  the 
original  judgment  by  J.,  having  made  J.  a  party,  equity  would 
hardly  have  granted  him  such  relief,  without  his  paying  to  J. 
the  debt  which  he  owed  to  S.,  in  the  absence  of  any  showing 
on  his  part  of  an  equitable  right  to  withhold  such  payment. 
That,  as  the  judgment  acainst  F.,  in  favor  of  W.,  was  at  law 
extin^ished  byTe  paj^nt  of  the  original  JTadgi^ent  .gainst 
S.  and  J.,  and  as  the  execution  of  the  judgment  against  F.  by 
W.,  in  whose  favor  it  stood  upon  the  record  of  the  law  ooort, 
was  perpetually  enjoined ;  the  right  of  the  surety  to  be  sub- 
rogated to  the  rights  of  W.  must  be  enforced  by  a  decree  of  a 
court  of  equily,  upon  a  proper  case  made  for  its  interposition 
by  parties  claiming  such  rights.  That,  as  judgment  at  law 
was  recovered  against  F.,  as  surety  for  S.,  by  another  creditor, 
before  judgment  was  recovered  against  him  in  the  garnishee 
suit  in  favor  of  W. ;  the  claim  of  F.  to  indemnity  in  equity  was 
hardly  cut  off  by  the  proceedings  at  law  in  the  garnishment 
suit,  where  he  was  not  permitted  to  interpose  an  equitable 
defence.^ 

§  3.  The  sureties  upon  a  note  cannot  maintain  a  suit  in 
equity  to  be  relieved  against  a  judgment  at  law  upon  the 
note,  on  the  ground  that  the  note  was  ^ven  for  a  usurious 
loan,  and  that  the  payee,  who  had  indorsed  the  note  to  the 
nominal  plaintiff  in  the  suit  at  law,  testified  on  the  voir  dire 
that  he  was  the  owner  of  the  note  and  the  plaintiff  in  interest, 
and  the  court  excused  him  thereupon  from  testifying;  the 
defendants  having  given  notice  of  the  defence  of  usury,  but 
not  having  verified  the  notice  according  to  law  so  as  to  entitle 
them  to  examine  the  plaintiff  as  a  witness.  Nor  can  they 
sustain  the  bill  upon  any  ground  which  might  have  been  set 
up  as  a  defence  in  the  action  at  law,  unless  prevented  from 
setting  it  up  by  fraud  or  accident,  or  by  the  act  of  the  opposite 
party  .^    So,  where  judgments  were  recovered  against  sureties 

1  Newton  r.  Field,  16  Ark.  216.  *  VQm  v.  Jonee,  1  Gomst  274. 
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by  default,  and  suit  was  afterwards  brought  against  the  ad- 
ministrator of  the  principal,  in  which  the  defence  of  usury 
was  successftillj  made,  he  having  accidentally  discovered  the 
evidence  of  it  among  the  papers  of  the  principal,  And  judg- 
ment therein  was  rendered  for  the  sum  loaned  only,  which  he 
paid ;  held,  this  was  a  satisfaction  of  the  judgments  against 
the  sureties  only  pro  tantOy  and  that  they  could  be  relieved 
from  the  judgments,  on  the  ground  of  usury,  only  on  paying 
the  sum  loaned  and  legal  interest.^ 

§  4.  Where  a  surety  receives  a  mortgage  of  property  from 
his  principal  to  indemnify  him,  and  afterwards  it  is  levied  on 
for  the  debt  of  the  principal,  while  it  is  uncertain  whether  the 
surety  will  sustain  a  loss  by  his  suretyship ;  the  surety  may 
have  an  injunction  to  restrain  the  sale.'  So  an  injimction 
was  granted,  where  the  obligee  of  a  bond  with  surety  took  a 
mortgage  for  a  part  of  the  debt  from  the  principal,  and  agreed 
to  receive  the  residue  by  instalments,  secured  by  warrant  of 
attorney  to  confess  judgment,  without  prejudice  to  any  secu- 
rity held  by  him.^  But  upon  a  bill,  by  a  surety,  to  be  dis- 
charged from  his  liability,  the  court,  having  denied  the  prayer 
of  the  bill,  reftised  to  grant  an  injunction,  restraining  the  cred- 
itor from  enforcing  the  debt,  to  give  the  surety  an  opportunity 
to  avail  himself  of  collateral  security.^  And  where  A,  as 
surety  of  B,  received  property  from  him  as  indemnity ;  and 
C  aft^erwards  recovered  a  judgment  against  A,  and  levied  the 
execution  on  the  property,  and  A  then  brought  an  action  of 
trespass  against  C,  and  recovered  judgment,  which  C  enjoined 
by  bill  against  A  alone :  held,  B  should  have  been  made  a 
party,  and  the  bill  was  dismissed  without  prejudice.^ 

§  4  a.  On  the  other  hand,  an  action  against  a  surety  may 
be  enjoined,  where  equity  requires  that  the  debt  should  be 
first  satisfied  from  securities  of  the  principal  debtor  held  by 
the  creditor  as  a  primary  fund ;  more  especially  in  case  of 
doubt  as  to  their  validity.     Equity  holds  that  this  question 

1  Jones  V,  Eilfore,  2  Rich.  Eq.  63.  *  RuUedge  v.  Greenwood,  2  Desau. 

>  Marshall  v,  Colvert,  5  Leigh,  146.      389. 

>  Bonltbee  v.  Stnbbs,  18  Ves.  19.  »  King  i7.  Harper,  4  Bibb,  570. 
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should  be  first  settled  in  an  action,  and* at  the  expense  of  the 
creditor.^ 

§  4  b.  The  defendant  A  took  fix)m  B,  as  security,  bills  accepted 
bj  B,  and  drawn  and  indorsed  by  C,  the  plaintiff.  The  bills 
being  dishonored,  A  drew  accommodation  bills  on  B,  which  B 
accepted,  but  A  paid,  and  brought  an  action  upon  the  dis- 
honored bills  against  C,  who  files  a  bill  for  an  injunction. 
Held,  the  action  might  proceed,  but  execution  was  stayed. 
The  vice-chancellor  remarked  that  the  same  point  might  be 
raised  and  determined  in  the  action,  the  rules  of  eqtdly  and 
law  on  the  subject  being  perfectly  similar.^ 

§  4  c.  If  a  surety  upon  a  promissory  note  seeks  relief,  either 
in  equity  or  at  law,  upon  the  ground  that  he  is  released  by  an 
extension  of  the  time  of  payment  to  the  principal,  without  his 
assent ;  he  may  establish  the  fact  of  his  suretyship  by  evidence 
aliunde^  if  it  does  not  appear  fi:om  the  face  of  the  note  itself.' 

§  4  d.  Where  the  plaintiff  guaranteed  the  payment  for  any 
goods  to  be  supplied  by  the  defendant  to  A  between  certain 
dates,  and  A  accepted  bills  for  the  amount  of  goods  delivered^ 
which  the  defendant  renewed  without  notice  to  the  plain- 
tiff, in  consequence  of  A's  inability  to  pay :  held,  not  a  guar- 
anty for  an  indefinite  thne,  but  one  subject  to  the  usual  course 
of  trade;  and  the  plaintiff  was  discharged  firom  his  liability, 
although  the  extension  could  not  be  injurious  to  him ;  and  an 
action  against  him  upon  the  guaranty  was  enjoined.^ 

§  5.  Equity  will  not  enjoin  a  judgment  against  the  surety 
upon  a  note,  on  the  ground  that  the  note  was  procured 
through  misrepresentation  as  to  its  purpose  by  the  principal, 
unless  the  payee  were  also  guilty  of  such  misrepresentation.* 

§  6.  If  sureties  neglect,  when  judgment  is  rendered,  to 
cause  the  entry  to  be  made  that  they  are  sureties,  as  required 

1  Hays  V.  Ward,  4  John.  Ch.  134.  'Kennedy  r.  Eyans,  31   HI.  25S; 

I  Mackintosh  v.  Wyatt,  3  Hare  (25    Flvnn  v.  Mndd,  27  ni.  SS3. 
Eng.  Cha.),  562,  566.  «  Samnell  9.  Howarth,  3  Men.  271. 

*  Griffith  p.  Bejnolds,  4  Qnu.  46. 
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by  statate  (of  Ohio),  chancery  will  not  compel  the  judgment 
creditor  to  exhaust  first  the  property  of  the  prindpaL^ 

§  7.  M.9  a  stockholder  in  a  manufacturing  corporation,  with 
L.,  another  stockholder,  indorsed  notes  of  the  company,  upon 
the  other  stockholders*  executing  a  bond  to  save  them  harm- 
less; M.  and  L.  to  bear  any  loss  only  in  proportion  to  the 
stock  held  by  them.  The  company  afterwards  &iled,  leaving 
several  of  the  notes  outstanding.  M.  conveyed  away  his  real 
estate,  and  removed  from  the  State,  and  had  never  paid  any- 
thing on  the  notes.  L.  and  the  other  stockholders,  having 
paid  sundry  debts  of  the  company  on  which  they  were  sev- 
erally holden  as  sureties,  procured  suits  to  be  brought  on  the 
notes,  and  the  real  estate  to  be  attached,  in  order  to  compel 
M.  to  contribute  his  jnro  rata  share  of  the  loss.  M.  then 
brought  a  bill  in  equity  against  L.  and  the  obligors  of  the 
bond,  praying  for  an  account  of  the  loss,  a  disclosure,  and  an 
injunction  against  the  suits,  and  alleging  that  some  of  the 
notes  had  been  in  &ct  paid,  and  were  put  in  suit  in  bad  faith 
by  the  respondents.  Held,  in  dismissing  the  bill,  that,  so  &r 
as  the  bond  was  concerned,  the  plaintiff  had  no  cause  of  com- 
plaint, since  it  was  only  a  bond  of  indemnity,  and  he  had  not 
been  danmified,  having  paid  nothing  on  his  liabilities  for  the 
company ;  that  the  remedy  at  law  was  sufficient.  Also,  as  the 
plaintiff  was  in  any  event  to  bear  a  portion  of  the  loss  on 
the  liabilities,  the  suits  were  not  inequitable.' 

§  8.  A  bill  cannot  be  maintained,  by  the  sureties  of  a  pur- 
chaser under  the  decree  of  a  court  having  jurisdiction,  and 
after  confirmation  of  the  report  of  commissioners  for  the  sale, 
for  relief  against  a  judgment  on  the  bond  given  for  the  pur- 
chase-money, upon  the  ground  of  error  in  the  decree  or  the 
proceedings  under  it.^ 

§  9.  A,  being  one  of  several  defendants,  prosecuted  a 
writ  of  error,  and  the  Supreme  Court  affirmed  the  judgment. 
They  also  rendered  judgment  against  the  principal  and  sure- 

1  Elliott  V,  Elmore,  16  Ohio,  27.  *  Worsham  v.  Haidaway,  5  Gratt.  60. 

s  MoBBon  V,  Lawrenoe,  27  Conn.  579. 
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ties  in  the  wnt  of  error  bond.  Held,  the  sureties  could  not 
enjoin  execution  upon  the  latter  judgment,  on  the  gi'ound  that 
the  original  co-defendants  of  their  principal  were  not  joined  in 
it,  nor  that  a  levy  had  been  made  on  their  property,  notwith- 
standing their  principal  and  his  co-defendimts  had  sufficient 
property  to  satisfy  the  execution.^ 

§  10.  A  decree  was  passed  in  chancery  against  an  insolvent 
administratrix  and  her  three  sureties,  for  payment  of  the 
sum  of  $800  to  each  of  four  dist^butees.  One  surety,  being 
a  non-resident,  was  out  of  the  case.  During  the  suit,  one  of 
the  remaining  two  gave  to  two  of  the  distributees  $1,000, 
on  account  of  which  they  agreed  to  indenmiiy  him  for  any 
judgment  which  might  be  recovered  against  him.  The  other 
surety  knew  nothing  of  the  transaction  at  the  time,  but  after- 
wards brought  a  suit  in  equily  to  enjoin  the  distributees  firom 
collecting  from  him  more  than  one  half  of  the  $1,200.  Held^ 
the  first  surety  had  in  e£Pect  paid  his  share  of  the  whole,  and 
the  distributees  could  be  properly  enjoined  from  collecting 
from  the  second  surety  more  than  his' share,  or  the  remaining 
half.» 

§  11.  Judgment  being  rendered  against  a  principal  and 
surety;  the  surety  executed  his  note  with  another  surety,  on 
condition  that  the  plaintiff  in  the  judgment  would  assign  the 
judgment  to  the  surety ;  but  the  plaintiff  refrised  to  assign  the 
judgment,  and  entered  satisfaction  thereof.  Held,  the  surety 
should  have  a  perpetual  injunction  against  the  collection  of  his 
note,  and  the  plaintiff  should  have  the  satisfaction  set  aside.' 

1  Tomer  v.  Smith,  9  Tex.  626.  *  SommerhiU     r.     Cartwrig]it»     7 

'  Johnson  v.  Oivens,  3  Met.  (Kj)  91.    Humph.  461. 
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PAKTNER8  AND  OTHERS  JOINTLY  INTERESTED. 

1.  Partners — general. 

2.  Application  of  partnership  property  to  private  debts. 
9.  Dissolution  of  partnership. 

11.  Unauthorized  competition  in  business. 

17.  Breach  of  corenant. 

18.  Misconduct  of  one  partner. 

19.  Collusion;  negotiation  of  bills  and  notes. 
23.  Allegations  of  the  bill. 

25.  Miscellaneous  points. 

29.  Parties  jointly  interested — tenants  in  common. 

§  1.  Partnership  is  a  relation,  which  in  various  ways  calls 
for  the  action  of  a  court  of  equity ;  as,  for  the  purposes  of 
discovery,  account,  specific  performance,  and  dissolution ;  and 
in  connection  with  some  or  all  of  these  main  objects,  and  in 
some  instances  without  reference  to  any  ulterior  end,  part- 
nership is  made  the  subject  of  injunction. 

§  2.  Inasmuch  as  the  mdividual  members  of  an  indebted 
partnership  may  also  owe  private  debts,  the  liability  of  part- 
nership property  to  satisfy  such  debts,  and  the  conflicting 
claims  of  partnership  and  private  creditors,  have  given  rise  to 
many  and  nice  questions  both  at  law  and  in  equity.  The 
general  doctrine  upon  the  subject  is  thus  stated  by  a  writer  of 
high  authority :  "  The  joint  creditors,  in  case  of  insolvency, 
are  deemed  in  equity  to  have  a  right  of  priority  of  payment 
before  the  private  creditors  of  any  separate  partner.  The 
joint  property  is  deemed  a  trust  fund,  primarily  to  be  applied 
to  the  discharge  of  the  partnership  debts  against  all  persons 
not  having  a  higher  equity.  A  long  series  of  authorities  (as 
has  been  truly  said)  has  established  this  equity  of  the  joint 
creditors,  to  be  worked  out  through  the  medium  of  the  part- 
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ners,  that  is  to  say,  the  partners  have  a  right,  inter  9ese^  to 
have  the  partnership  property  first  applied  to  the  partnership 
debts,  and  no  partner  has  any  right,  except  to  his  own  share 
of  the  residue."  ^  The  plan  of  the  present  work,  however, 
restricts  us  to  a  consideration  of  this  point  as  it  has  arisen 
upon  applications  for  injunction. 

§  3.  In  a  leading  case  upon  this  subject,^  it  was  held  that  a 
separate  creditor  of  one  partner  cannot  hold  the  partnership 
effects,  taken  under  an  execution  for  his  separate  debt,  against 
the  partnership  creditors.  At  the  time  the  execution  took 
place  the  partnership  was  insolvent;  but  a  commission  of 
bankruptcy  had  not  then  issued.  Sir  A.  Macdonald,  Ld.  Ch. 
B.,  said :  **  The  corpus  of  the  partnership  effects  is  joint 
property ;  <and  neither  party  separately  has  anything  in  that 
corpus  ;  but  the  interest  of  each  is  only  his  share  of  what  re- 
mains, after  the  partnership  accounts  are  taken.  —  In  law 
there  are  three  relations  :  first,  if  a  person  chooses,  for  valu- 
able consideration,  to  sell  his  interest  in  the  partnership  trade ; 
for  it  comes  to  that ;  or  if  his  next  of  kin  or  executors  take 
it  upon  his  death;  or  if  a  creditor  takes  it  in  execution,  or  the 
assignee  under  commission  of  bankruptcy.  The  mode  makes 
no  difference  ;  but  in  all  those  cases  the  application  takes  place 
of  the  rule,  that  the  party  coming  in  the  right  of  the  partner 
comes  into  nothing  more  than  interest  in  the  partnership, 
which  cannot  be  tangible,  cannot  be  made  available,  or  be 
delivered,  but  under  an  account  between  the  partnership  and 
the  partner ;  and  it  is  an  item  in  the  account,  that  enough 
must  be  left  for  the  partnership  debts.  What  is  the  inconven- 
ience ?  —  The  individual  trusted  to  the  partnership  ftind  in 
his  idea  at  the  time  he  was  lending  the  money ;  not  that  I 
beUeve  that  is  very  common.  But  it  may  be  dangerous  in  a 
thousand  instances  to  have  anything  to  do  with  a  trader ;  as 
for  instance  to  purchase  an  estate ;  for  an  act  of  bankruptcy 
may  have  been  committed.  —  But  look  to  the  danger  on  the 
other  side ;  one  partner  giving  a  bond ;  and  the  creditors  of 

1  2  Story's  Kq.  625,  §  1253.   See  Mor-    Gray,  114 ;  Hilliard  on  Bankraptcy, 
ison  v.  Blodeett,  8  N.  H.  238 ;  Bell  v.    &c,  chap.  4 ;  Merrill  v.  Neill,  8  How 


Newman,  5  S.  &  B.  88 ;  1   Pars,  on    414 ;  Glenn  v.  Gill,  2  Md.  1 ;  DooglM 

Contr.  174;   Somerset,  ftc.  p.  Minot,    v.  Winslow,  28  Maine,  89. 

10  Cnsh.  598 ;  Harmon  v.  Clark,  13        *  Taylor  p.  Fidda,  4  Ves.  396. 
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the  partnership  looking  to  the  stock  itself.  It  is  said  —  this 
meritorious  creditor  has  a  right  to  be  preferred  on  account  of 
his  early  diligence.  But  what  is  that,  to  which  he  is  entitled  ? 
The  estate  of  a  partner  is  debtor  to  him.  —  It,  therefore, 
argues  nothing  to  say,  he  has  the  merit  of  diligence,  till  we 
see  upon  what  that  merit  can  attach."  ^ 

§  4.  In  late  American  cases  it  is  held,  that  equily  will  en- 
join the  levy  of  an  execution,  against  one  partner,  on  property 
of  the  firm,  in  which  it  is  admitted  he  has  no  interest  which 
can  pass  by  a  sale ;  though  the  bill  does  not  pray  for  a  disso- 
lution.^ And  where  A  sold  out  to  B,  his  partner,  retaining, 
by  agreement,  a  lien  upon  the  property  for  his  own  indemnity; 
and  C,  a  private  creditor  of  B,  was  about  to  sell  on  execution 
B*s  interest,  before  any  account  taken  :  held,  such  sale  should 
be  enjoined.^ 

§  5.  Contrary  to  the  now  prevailing  rule  upon  this  subject, 
in  the  case  of  Moody  v.  Payne,^  an  injunction  was  revised,  to 
stay  an  execution  against  the  partnership  property  for  the  debt 
of  one  partner.  Chancellor  Kent  remarked,  ^^  I  do  not  know 
that  this  court  has  ever  undertaken  to  stop  an  execution  at 
law,  in  such  a  case,  until  the  partnership  accounts  have  been 
taken,  and  it  would  be  too  much  for  me  to  assume  it  without 
precedent.  The  principle  would  go  to  stay  executions  at  law, 
in  every  case,  «g»mt  the  partnership  property  of  one  partner 
who  owed  separate  debts,  until  the  disclosure  and  liquidation 
of  the  concerns  of  the  copartnership.  This  would  produce 
inconceivable  delay  and  much  embarrassment  in  respect  to  sep- 
arate creditors."  ^  And  in  later  cases  it  is  held,  that  chancery 
will  not  entertain  a  bill  by  a  creditor  of  a  firm,  to  restrain  an 
execution  t^reditor  of  an  individual  member  from  enforcing  his 
remedy  against  the  partnership  property ;  ^  and  that,  upon  an 


1  And  see  Skipp  o.  Harwood,  or  West  *  3  John.  Ch.  54S. 
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*  White  V.  Parish,  20  Tex.  688.  Dow  9.  Sajwood,  14  N.  H.  9. 


426  THE  LAW  OF  INJUNCTIONS.  [CB.   ZXI. 

execation  against  a  partner,  the  creditor  may  seize  the  whole 
property  and  sell  his  share.^ 

§  5  a.  A,  claiming  an  interest  in  certain  goods  of  a  firm, 
under  a  bill  of  sale  by  B,  one  partner,  of  all  his  interest  in 
such  goods,  allowed  the  other  partner,  C,  to  purchase  other 
goods  and  mingle  them  all  together  in  the  store.  Execution  was 
subsequently  levied  on  all  the  goods,  on  a  band  fide  judgment 
against  C,  and  A  &iled  to  point  out  his  goods  to  the  officer. 
Held,  equity  would  not  interfere  to  defeat  the  judgment.' 
So  equity  will  not  disturb  a  judgment  entered  by  agreement, 
in  a  suit  upon  a  promissory  note  executed  by  a  firm  and 
another  party,  against  one  member  of  the  firm  and  such  other 
party,  it  not  appearing  that  the  party  complaining  has  been 
prejudiced  thereby.^  And,  in  order  to  obtain  an  injunction 
against  the  sale  of  the  property  of  a  partner  upon  a  judgment 
against  the  firm ;  the  bill  must  clearly  aUege  that  the  action 
was  brought  against  the  firm,  or  that  the  judgment  was  re- 
covered against  the  parties  in  the  partnership  name,  and  raise 
this  issue.  It  must  also  deny  that  proceedings  to  show  cause 
have  been  taken  and  determined.^ 

§  6.  In  analogy  with  the  general  rule  upon  the  subject 
(§  8)*  where  a  creditor  of  a  firm  agreed  that  he  would  not 
press  his  claims  at  maturity,  if  each  partner  would  give  his 
own  indorsed  note  for  half  the  amount ;  and  A,  one  partner, 
having  complied  with  the  condition,  but  B,  the  other,  not 
having  done  so,  a  suit  was  brought  against  the  firm :  held,  A 
was  entitled  to  an  injunction  to  restrain  such  suit,  until  his 
note  should  be  delivered  up  to  him.^  So  one  part-owner  of  a 
steamboat  may  enjoin  the  other  irom  selling  his  share,  and 
subject  it  to  other  claims,  for  which  the  complainant  is  liable, 
and  apprehends  that,  in  consequence  of  the  defendant's  insol- 
vency, he  will  be  solely  liable.®  So  where,  on  a  dissolution  of 
copartnership  between  A  and  B,  it  was  agreed  that  A  should 

1  Davis  V.  White,  1  Hoiut  (Dela.)       *  Jones  v.  Jones,  13  Iowa,  S76. 
22S.  *  Childs  9.  Horr,  1  Clark,  4SS. 

s  Chappell  V.  Cox,  IS  Ind.  513.  *  Thorns  r.  Southard,  2  Dana,  475. 

>  Crenshaw  v.  Wickersham,  15  Iowa, 
154. 
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take  the  property,  pay  off  the  debts,  and  indemnify  B  against 
them ;  an  injunction  was  sustained,  to  prevent  the  misapplicar 
tion  of  the  property  by  A.^ 

§  7.  Upon  a  bill  to  reach  property  of  a  debtor,  the  fact,  that 
certain  stock  which  he  had  in  a  canal  company  was  partner- 
ship property,  in  which  another  person  was  interested,  and 
that  the  stockholders  were  personally  liable  for  the  debts  of 
the  company,  was  held  no  objection  to  granting  an  injunction 
to  restrain  him  from  parting  with  it.' 

§  8.  By  agreement  of  dissolution  between  partners,  A  and 
B,  A  took  the  property  and  agreed  to  pay  the  debts.  A 
creditor,  having  recovered  judgment,  levied  his  execution 
upon  the  property  of  both,  and  afterwards  assigned  the  judg- 
ment to  C,  a  relative  of  A.  A  then  assigned  part  of  the 
property  levied  on  to  D,  and  C,  by  a  sealed  instrument, 
released  his  interest  therein  to  D,  with  full  notice  of  the  terms 
of  dissolution.  Held,  the  judgment  could  not  be  enforced 
against  B.' 

§  9.  As  we  have  suggested,  application  for  the  process  of 
injunction  is  often  made  in  connection  with  the  question  of 
dUiolution ;  which  latter  object  has  been  uniformly  held  to 
give  an  unquestionable  right  of  issuing  a  preliminary  injunc- 
tion, as  auxiliary  to  the  ultimate  object  of  the  bill,  (a) 

1  Deyeao  v.  Fowler,  2  Paige,  400.  *  Bell  v.  Hall,  1  Hakt.  Ch.  477. ' 

*  Eager  v.  Price,  2  Paige,  333.  ^ 

(a)  See  Pairthome  v.  Weston,  8  Hare  (25  Eng.  Cha.),  387.  As  to  the  prayer 
for  an  injunction  without  dissolution,  see  Groodman  v.  Whitcomb,  1  Jac.  &  W. 
592 ;  Kuchell  ».  White,  2  Y.  &  Coll.  15 ;  Gow,  Partn.  111.  It  is  said,  "  There 
are  cases  where  the  court  will  lay  injunction  or  prohibit  the  dissolution  of  a 
partnership."  Coll.  Partn.  §  206.  So  it  is  said,  "  Equity  will  in  case  of  a 
partnership,  existing  during  the  pleasure  of  the  parties,  with  no  time  fixed  for 
its  renunciation,  interfere  (as  it  should  seem)  to  qualify  or  restrain  that  renunci- 
ation, unless  it  is  done  under  fair  and  reasonable  circumstances ;  for  if  a  sudden 
dissolution  is  about  to  be  made,  in  ill  faith,  and  will  work  irreparable  injury, 
courts  of  equity  will,  upon  their  ordinary  jurisdiction  to  prevent  irreparable 
mischief,  grant  an  injunction  against  such  a  dissolution."  1  Story,  Eq.  686,  § 
668.  Under  the  (Md.)  act  of  1835,  c.  380,  §  2,  a  creditor  of  a  firm  may  proceed 
in  equity  to  vacate  an  assignment  by  the  firm,  or  some  member  or  members  of 
it,  without  first  obtaining  a  judgment  against  the  firm  for  his  debt.    A  bill, 
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§  10.  In  a  late  case,  a  partnership  was  entered  into  for  a 
special  purpose,  the  delivery  of  plank  stocks  at  a  certain  place. 

alleging  the  insolyency  of  a  firm,  debtor  to  the  eomplainant^  the  appropriatioa  of 
the  partnership  property  to  the  private  purposes  of  the  partners,  to  delay  and 
deftraud  creditors,  also  ^e  assignment  of  partnership  property,  and  a  dissolntioii, 
real  or  pretended,  of  the  firm,  for  the  purpose  of  defiranding  the  cnditors,  who 
are  in  imminent  danger  of  losing  their  daims ;  shows  gtoond,  nnder  the  act  of 
1835,  for  granting  an  ii^unction  and  reoeirer. 

The  assignment  is  to  be  considered  nnder  that  act  totally  void,  and  therefore 
an  injunction  should  issue  to  prevent  the  partnership  effects  tmrn  being  sold  or 
disposed  of  until  the  rights  of  the  parties  shall  be  settled. 

Such  an  iigunction  should  embrace  all  the  effects  included  in  the  transiera 
among  the  partners,  which  are  alleged  to  be  fi^udulent,  which  can  be  found  in 
the  control  of  any  partner,  and  any  effects  of  the  late  firm  held  by  any  partner, 
by  "  any  conveyance  or  contract  or  any  other  act,*'  not  bondJidB* 

But  under  this  bill  the  claimant  is  not  entitled  to  an  injunction  in  regard  t» 
separate  property  bond  fide  such,  not  held  or  claimed  by  individual  members  of 
the  firm  under  any  fraudulent  transfer  of  property  owned  by  the  partnership. 
Sanderson  v,  Stockdale,  11  Md.  563. 

The  jurisdiction  and  powers  of  a  court  of  chanoeiy  are  ample  to  warrant  the 
appointment  of  a  receiver  of  partnership  property,  and  the  issue  of  an  injun^ 
tion  against  one  partner  to  prevent  his  interfering  with  it.  These  powers  are 
now  vested  in  the  several  courts  of  common  pleas  of  Pennsylvania,  by  the  acts 
of  Assembly  of  June  16,  1836,  and  October  13, 1840.  During  the  continuance 
of  a  partnership  a  receiver  will  not  be  appointed,  merely  because  of  a  disagree- 
ment, nor  even  a  quarrel  between  the  partners,  unless  one  behave  unrighteously 
towards  the  other,  as  by  seeking  to  exclude  him  firom  that  control  over  the  con- 
cern to  which  he  is  entitled  by  the  articles  of  partnership,  and  the  nature  of  the 
business. 

When  a  partnership  has  closed,  and  the  parties  cannot  agree  as  to  the  dis- 
position of  the  property,  and  especially  when  the  contract  has  not  provided  for 
this,  a  receiver  will  be  appointed.  8o,  also,  where  a  distribution  is  intended,  and 
there  is  any  breach  of  duty,  or  of  the  contract  of  partnership. 

Where  a  partnership  has  been  formed  for  a  business  in  which  the  continued 
ownership  of  the  property  is  indispensable,  an  attempt  by  one  party,  without  the 
consent  of  the  other  who  is  present,  to  tlispose  of  all  Ihe  property,  will  be  re- 
strained by  injunction,  at  the  suit  of  the  otiier,  and,  if  required,  a  receiver  will 
be  appointed. 

The  reasons,  which  warrant  the  appointment  of  a  receiver,  with  equal  foKi^ 
justify  an  injunction.    Sloan  o.  Moore,  87  Fenn.  317. 

Bill  in  equity,  alleging  a  partnership  between  the  plaintiff  and  A  and  B,  that 
A  and  B  resided  in  Connecticut,  and  that  B  carried  on  the  business  in  Balti- 
more, for  a  salary ;  that,  at  the  expiratioa  of  the  partnership,  articles  wen 
signed  by  A  and  B,  the  plaintiff  tacitly  assenting  to  the  continuance  till  July, 
1861 ;  that  A  had  since  lai^gely  overdrawn  his  share,  and  B  diminished  Jiis  share, 
while  the  plaintiff  had  received  nothing ;  that  B  had  conducted  the  buainces  as 
his  own,  denying  A  any  settlement  or  access  to  the  books,  had  foiled  to  pay  the 
debts,  leaving  the  plaintiff  liable,  was  appropriating  the  fonds,  and  threatened 
to  sell  out,  and  was  pecuniarily  irresponsible.  Held,  a  receiver  should  be  i^ 
pointed,  before  answer.    Height  r.  Burr,  19  Md.  130. 
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Subsequently,  the  partnership  was  dissolved,  the  defendant 
agreeing  to  paj  the  plaintiff  for  his  interest  in  the  timber,  at 
certain  rates.  A  bill  was  then  filed  to  set  aside  this  contract 
of  dissolution,  on  the  ground  of  firaud,  and  praying  for  an 
injunction  and  a  receiver.  Upon  motion  to  dissolve  the  in- 
junction, held,  that,  where  a  partnership  still  subsists,  to 
authorize  such  bill,  there  must  be  great  abuse  or  strong  mis- 
conduct, if  not  a  prayer  for  dissolution;  though,  after  dis- 
solution, the  objection  to  an  injunction  and  the  appointment 
of  a  receiver  is  not  so  strong,  if  there  be  some  urgent  and 
pressing  necessity.  That,  upon  the  motion  to  dissolve,  the 
court  cannot  decide  that  the  contract  of  dissolution  is  void. 
This  contract  transferred  the  legal  title  to  the  defendant,  and 
the  court  is  always  reluctant  to  interfere  in  opposition  to  the 
legal  title,  and  wiU  only  do  so  in  case  of  firaud  clearly  proved, 
and  of  imminent  danger.^ 

§  10  a.  An  injunction,  restraining  interference  with  the 
complainant  in  the  exercise  of  his  rights  as  a  partner  of  the 
defendants,  will  be  dissolved,  on  the  clear  averment'  in  the 
answer,  that  the '  partnership  was  dissolved  by  mutual  con- 
sent.^ 

§  11.  Another  ground  of  injunction  in  case  of  partnership 
is  thus  referred  to  in  a  late  English  case. 

§  12.  ^*  This  court  has  jurisdiction  to  prevent  one  partner 
fit)m  excluding  another  fi'om,  or  from  so  acting  as  to  prevent 
the  continuance  of  the  partnership  according  to  its  terms. 
If  two  parties  agree  to  devote  their  whole  time  to  a  partner- 
ship concern,  this  court  will  not  permit  one  of  them  to  exclude 
the  other  from  the  partnership,  or  to  set  up  a  separate  business 
which  makes  it  impossible  that  he  should  perform  his  partner- 
ship obligation ;  and  the  bill  seeking  to  restrain  the  violation 
of  such  a  partnership  contract,  though  it  seeks  nothing  but  an 
injunction,  is,  in  substance,  a  bill  for  a  specific  performance."  ^ 

lO'Bryan  v.  Gibbons,  3  Md.  Ch.       »Per  V.  C,  Shrewsbury,   Ac   v. 
Decis.  9.  Shrewsbaiy,  &c.,  1  Sim.  N.  422. 

*  Van  Karen  v,   Trenton,   &c.,   2 
Bead.  a02. 
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And  in  another  case  it  is  said,  ^'  Where  the  parties  are  part- 
ners, and  one  of  the  partners  contracts  that  he  shall  exert 
himself  for  the  benefit  of  the  {)artner8hip,  though  the  court 
cannot  compel  a  specific  performance  of  that  part  of  the 
agreement,  yet,  there  being  a  partnership  subsisting,  the  court 
will  restrain  that  party  (if  he  has  covenanted  that  he  will  not 
carry  on  the  same  trade  with  other  persons)  from  breaking 
that  part  of  the  agreement."  ^ 

§  13.  A  and  B  being  partners,  A  retired  firom  the  business, 
and  the  amoimt  to  be  paid  him  for  the  good-will  was  left  to 
arbitration.  Upon  the  verbal  understanding  that  A  would 
not  set  up  the  trade  on  or  near  the  same  street,  a  certain  sum 
was  awarded  and  paid  ;  nothing  being  said  in  the  award  as  to 
thus  continuing  the  business.  A  having  afterwards  started 
the  business  on  the  same  street,  held,  he  should  be  restrained 
by  injunction.^  So  the  plaintiff  and  defendant,  having  been 
partners  in  stage-coaches,  agreed  upon  dissolution  that  the 
business,  between  Newbury  and  London,  should  belong  to  the 
plaintiff,  and  that  the  defendant  should  not  carry  on  that  busi- 
ness between  those  places.  The  defendant  afterwards  started 
a  coach,  beginning  its  route  a  few  miles  from  Newbury,  but 
passing  through  Newbury  to  London.  An  injunction  was 
ordered  against  carrying  on  «the  business  between  Newbury 
and  London.^  So  the  plaintiff  and  defendant,  partners,  con- 
tracted for  the  mail,  each  ftirnishing  horses  for  a  certain  part 
of  the  way.  The  defendant  having  improperly  horsed  the 
coach,  the  postmaster  had  been  often  obliged  to  suspend  the 
contract.  Held,  it  being  a  case  of  irreparable  injury  to  the 
partnership,  the  defendant  should  be  enjoined  firom  interfering 
with  the  plaintiff's  part  of  the  road.^ 

§  14.  But  the  distinction  is  made,  that  a  temptation  to  abuse 
the  partnership  property  is  not  sufficient  ground  of  injunction ; 
though  it  is  otherwise,  where  a  partner  pursues  a  course  of 
great  impropriety  or  folly,  and  it  is  highly  probable  that  the 

1  Per  Sir  L.  Shadwell,  V.  C,  Kern-       *  WilUaiiiB  v.  WillUnu,  1  J.  Wn& 
ble  V.  Kean,  6  Sim.  333.  473  n. 

>  Harrison  v.  Gardner,  2  Madd.  198.        *  Anderson  v.  Wallace,  S  Moll.  540. 
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safety  of  the  firm  and  the  rights  of  creditors  demand  such 
interference.^  This  distinction  is  illustrated  by  the  following 
case:  — 

§  15.  The  plaintiff,  as  one  partner  in  the  Morning  Herald 
newspaper,  filed  a  bill  against  the  others,  praying  for  an  ac- 
count, and  an  injunction  to  restrain  them  fi*om  using  the  types 
or  partnership  effects  and  the  name  of  the  plaintiff  in  the 
publication  of  the  English  Chronicle,  of  which  they,  but  not 
he,  were  proprietors.  The  bill  alleged,  that  he  had  for  many 
months  been  excluded  fi-om  his  rights  as  a  partner  in  the 
Herald,  and  that  the  partnership  effects  were  misapplied,  as 
above  stated,  intelligence  obtained  at  the  expense  of  the 
Herald  having  been  first  used  for  the  Chronicle  and  thus 
become  of  no  value  to  the  Herald ;  and  that  his  name  was 
used  without  his  consent  as  publisher  of  the  Chronicle.  The 
answer  alleged  a  failure  to  account,  and  indebtedness  to  the 
firm,  on  the  part  of  the  plaintiff,  in  consequence  of  which 
they  had  been  compeUed  to  exclude  him  from  interfering  in 
the  management  of  the  paper,  the  defendants  being  a  majority 
of  shares,  expressly  authorized  by  agreement  to  control  the 
minority ;  that  the  agreement  with  the  Chronicle  was  bene- 
ficial to  the  Herald,  on  account  of  the  sum  paid  for  the  use 
of  the  effects,  and  because  the  Herald  had  the  use  of  the 
types  composed  for  new  matter  in  the  Chronicle,  and  had  also 
the  general  use  of  the  types  of  that  paper.  They  also  relied 
upon  the  long  acquiescence  of  the  plaintiff.  Sir  John  Leach, 
V.  C,  said :  "  The  right  of  the  majority  is  confined  to  matters 
in  the  conduct  of  the  partnership.  —  All  newspapers  are  to 
some  extent  rivals.  —  It  might,  therefore,  have  been  made  a 
question,  whether  it  would  be  a  due  act  of  management  in 
the  partnership  concern  of  a  morning  paper,  to  assist  —  any 
other  newspaper,  so  as  to  enable  the  majority — to  bind  the 
minority.  But  that  question  does  not  arise,  because  the 
plaintiff  is  a  party  to  the  practice  before  his  copartners  be- 
came the  proprietors  of  the  evening  paper,  and  because  there 
is  evidence  that  the  proprietors  of  other  morning  papers  have 
adopted  the  same  practice — so  as  to  form  a  sort  of  usage. 

^  Coll.  Partn.  §  185,  n.  3. 
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The  annual  sum  paid — outweighs  the  danger  of  increased 
competition.  —  A  considerable  part  of  the  expense  of  a  news- 
paper is  occasioned  by  procuring  information ;  and  if  some  of 
the  proprietors  of  a  morning  paper  are  also  the  proprietors  of 
an  evening  paper,  thej  maj  have  a  stronger  interest  to  pro- 
mote the  success  of  the  evening  paper  than  of  the  morning 
paper,  and  a  strong  temptation  to  use  the  informktion  obtained 
at  the  expense  of  the  morning  paper  for  the  benefit  of  the 
evening  paper.  This  temptation  forms  a  powerful  objection 
in  all  cases  to  the  partner  in  the  concern  of  one  newspaper  be- 
ing permitted  to  be  a  partner  in  the  concern  of  any  other.  — 
But  it  is  an  objection  against  which  parties  may  protect  them- 
selves by  their  contracts.  In  the  present  case,  there  is  actuaUy 
a  covenant,  that  the  proprietors  will  not  be  concerned  in  any 
other  morning  paper,"  unplying  ^Hhat  they  might  engage  in 
the  concern  c£  any  evening  paper. — Equity  would  not  permit 
that  parties  bound  to  each  other  by  express  or  implied  contract 
to  promote  an  imdertaking  for  the  common  benefit,  should  any 
of  them  engage  in  another  concern,  which  necessarily  gave 
them  a  direct  interest  adverse  to  that  undertaking.  But  the 
argument  here  is  —  that,  if  their  interest  be  greater  in  the 
evening  paper  than  in  the  morning  paper,  they  are  exposed  to 
a  temptation  to  be  dishonest.  —  If  they  act  honestly,  it  is  im- 
material to  the  morning  paper  whether  the  defendants  are  or 
are  not  the  proprietors  of  the  evening  paper.*'  An  injunction 
was  allowed,  to  restrain  the  defendants  firom  publishing  in  the 
Chronicle  any  information  obtained  at  the  expense  of  the 
Herald,  till  first  published  in  the  Herald.^ 

§  15  a.  In  cases  of  this  nature  the  maxim. is  applied,  that 
he  who  seeks  equity  must  do  equity.  Therefore,  when  one  of 
two  partners  in  a  ferry,  who  were  tenants  in  common  of  the 
land  adjacent,  died,  and  his  moiety  was  sold  by  his  adminis- 
trator, and  the  purchaser  offered  to  form  a  partnership  with 
him,  and  was  refiised,  and  afterwards  set  up  an  opposition 
ferry ;  a  court  of  equity  reftised  to  enjoin  him.^  So  A  and 
B  agreed  to  work  a  coach  from  Bristol  to  London,  each  fur- 

1  Glasaington  v.  Thwaitet,  1  Sim.  &       '  Spann  v.  Nanoe,  88  Ala.  527. 
8t  134. 
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nishing  horses  for  a  distinct  part  of  the  road.  A's  horses 
being  seized  on  execution,  B  furnished  horses  for  A's  part 
of  the  road,  and  subsequently  persisted  in  furnishing  horses 
for  the  whole  route,  and  claimed  the  whole  profits.  A  brings 
a  bill  for  an  injunction,  but  it  was  not  allowed.  Lord  Eldon 
said:  *^If  I. enjoin  the  defendant  from  bringing  horses  to  con- 
vey the  coaches  between  the  limits  in  question,  I  must  enjoin 
the  plaintiff  from  not  bringing  horses  there.  I  cannot  restrain 
the  defendant  unless  I  have  the  means  of  assuring  him  that 
he  shall  find  the  plaintiff's  horses  ready.  I  should  otherwise 
enjoin  him  from  doing  that  which,  if  he  omits  to  do,  he  will 
be  liable  to  actions  by  every  person  whom  he  has  undertaken 
to  convey  from  Bristol  to  London."  ^ 

§  16.  Where  one  firm  have  sold  out  to  another,  and  agreed 
with  them  not  to  resume  the  same  business. in  the  same  place, 
and  afterwards  do  so  resume ;  a  mere  prayer  for  an  injunc- 
tion will  be  granted,  on  the  application  of  a  single  member  of 
the  injured  firm,  the  injunction  being  equally  for  the  benefit 
of  his  partners ;  though  it  would  be  otherwise  where  damages 
are  sought.^ 

§  17.  In  reference  to  a  mere  breach  of  covenant^  express  or 
implied,  without  other  grounds  of  interference,  it  is  said,  "  Al- 
though this  court  will  interfere  where  there  is  a  breach  of 
covenant  in  articles  of  partnership,  so  important  in  its  conse- 
quences as  to  authorize  the  party  complaining  to  call  for  a 
dissolution  —  it  is  a  matter  of  great  consideration,  whether  it 
will  entertain  the  jurisdiction  of  pronouncing  a  decree  for  a 
perpetual  injunction  as  to  a  particular  covenant,  the  partner- 
ship not  being  dissolved  by  the  court.  There  is  one  case 
which  is  constantly  occurring,  that  of  a  partner  raising  money 
for  his  private  use  on  the  credit  of  the  partnership  firm ;  and 
the  court  interferes  then,  because  there  is  a  ground  for  dissolv- 
ing the  partnership ;  but  then  the  danger  must  be  such,  there 
must  be  that  abuse  of  good  faith  between  the  members  of  the 
partnership,  that  the  court  will  try  the  question  whether  the 
partnership  should  not  be  dissolved.     But  where  one  party 

^  Smith  V,  Froinont,  2  Swanst  330.         *  Beard  v.  Dennis,  6  Ind.  200. 
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violates  a  particular  coyenant,  and  the  other  parly  does  not 
choose  to  put  an  end  to  the  partnership,  there  may  he  a  sepa- 
rate suit,  and  a  perpetual  injunction  in  respect  of  each  cove- 
nant; that  is  a  jurisdiction  that  we  have  never  decidedly 
entertained."  ^  Conformably  with  these  views,  equity  will 
not  interfere  by  injunction  on  the  application  of  one  partner 
against  others,  with  reference  to  the  names  used  in  the  part- 
nership business,  on  the  ground  of  a  breach  of  covenant* 
where  such  breach  has  not  been  long  continued ;  no  dissolu- 
tion of  the  partnership  being  prayed  for.  And  it  is  doubted^ 
whether  even  in  that  case  an  injunction  would  be  granted.' 
But  a  surviving  partner  may  enjoin  the  executor  of  the  de- 
ceased partner  from  using  the  partnership  name  in,  carrying 
on  the  business.^  So  an  injunction  was  granted,  to  restrain  a 
partner,  who  had  abstracted  a  firm-book  from  the  counting- 
house,  in  violation  of  a  covenant,  from  continuing  such  viola- 
tion.^ So,  after  dissolution,  equity  will  restrain  one  partner 
from  publishing  the  letters  of  another  relating  to  the  joint 
business,  unless  demanded  by  civil  or  criminal  justice.^  And, 
in  general,  it  is  said :  ^^  Courts  of  equity  construe  the  articles 
strictly,  and  do  not  permit  the  business  to  be  extended  by  any 
of  the  partners,  without  the  consent  of  all  of  them,  either 
express  or  implied,  to  any  other  business  or  branch  of  business, 
of  a  difierent  nature,  extent  or  kind ;  and  if  it  is  attempted 
they  will  interpose  by  way  of  injunction.''  •  While,  on  the 
other  hand,  '^  courts  of  equity,  in  interfering  by  way  of  in- 
junction in  cases  of  partnership  act  upon  a  sound  discretion, 
and  will  not  interfere  on  the  ground  of  breaches  of  duty,  unless 
they  are  of  such  a  nature  as  may  produce  permanent  injury 
to  the  partnership,  or  involve  it  in  serious  perils  or  mischiefs 
in  friture. '  A  mere  fugitive  temporaiy  breach,  involving  no 
serious  evils  or  mischiefs,  and  not  endangering  the  future  suc- 
cess and  operations  of  the  partnership,  will,  therefore,  not 
constitute  any  case  for  equitable  relief.  Ekjuity  will  not  inter- 
fere in  cases  of  frivolous  vexation,  or  for  mere  differences  of 
temper,  casual  disputes,  or  other  minor  grievances."  ^ 

1  Per  Lord  EMmi,  Marshall  v.  Col-  *  Lewis  v.  Landor,  7  8im.  4S1. 

man,  S  Jac  &  W.  SS6.    See  S  Kent,  ^  Taylor  v.  Davis,  8  Bear.  SS7,  n.  e. 

61.  *  Roberts  v.  M'Kee,  S9  Geo.  161. 

3  Marshall  v.  Colman,  3  Jac  &  W.  «  Stoiy,  Partn.  SS9,  {  19S. 

S66.  7  Storj,  Parta.  S2S-81,  {  825. 
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§  17  a.  The  plaintiff  had  an  agreement  with  the  defendant, 
bj  which  at  a  future  day  certain  he  was  to  enter  into  business 
with  the  defendant  and  share  the  profits.  The  defendant, 
prior  to  that  day,  still  conducting  his  business  for  his  own 
benefit,  declared  that  he  would  repudiate  this  contract  when 
the  time  of  fulfilment  should  come.  Held,  no  ground  for  an 
injunction,  before  the  day  fixed ;  and  this  notwithstanding  an 
averment  of  the  defendant's  irresponsibility.^ 

§  18.  The  general  positive  misconduct  of  a  partner  in  refer- 
ence to  the  partnership  business  is  ground  for  injunction,  more 
especially  in  connection  with  a  prayer  for  other  relief.  Thus 
a  bill  was  filed  by  A  and  B,  partners  in  a  brewery,  charging 
great  misconduct  in  C,  the  defendant,  another  partner,  in  dis- 
obliging and  turning  away  the  customers,  inducing  servants 
to  quit,  assaulting  and  obstructing  them,  locking  up  the  books, 
retaining  as  servants,  without  consent  of  the  plaintifis,  bruisers 
and  boxers  who  obstructed  the  trade,  threatening  to  ruin  the 
business,  and  refusing  to  account.  The  bill  prayed  for  a  val- 
uation and  division  of  the  stock  and  utensils,  at  the  end  of  the 
partnership,  and  for  an  injunction,  against  any  act  to  obstruct 
or  injure  the  trade.  On  motion,  after  answer,  for  an  injunc- 
tion, ordered,  that  the  defendant  be  restrained  from  using 
force,  either  by  himself  or  any  other  person,  to  the  obstruc- 
tion of  the  trade,  from  obstructing  or  removing  the  servants, 
and  removing  from  the  counting-house  any  books  or  papers 
concerning  the  trade.  And  the  plaintiffs,  upon  their  *submis- 
sion,  were  enjoined  in  like  manner.  So  the  plaintiff  and  de- 
fendant were  bankers,  and  partners  under  a  parol  agreement. 
The  defendant  introduced  Newnham,  a  friend  of  his,  to  keep 
cash  with  them ;  and  contrary  to  the  opinion  and  desire,  and 
without  the  consent  of  the  other  partner,  permitted  him  to 
draw  upon  the  partnership ;  and  directed  his  bills  to  be  paid 
out  of  the  joint  property ;  by  which  he  became  considerably 
indebted  to  the  partnership.  Newnham  executed  bonds  to 
the  defendant  only.  A  bakmce  of  above  ^5,000  remained  due 
from  Newnham,  with  respect  to  which  he  referred  the  plaintiff 
to  the  defendant ;  who  said,  the  bank  had  no  demand  against 

1  Redfield  v.  Middleton,  7  Bosw.  649. 


436 


THE  LAW   OP   INJUNCTIONS. 


[CH.    XXI. 


Newnham.  Bill,  praying  for  an  account,  dissolution,  and  that 
the  defendant  might  be  restrained  from  executing  securities 
in  the  name  of  the  firm  without  the  plaintiff's  consent.  A 
demurrer  to  so  much  of  the  bill  as  prayed  for  a  dissolution 
was  overruled.^ 

§  19.  It  is  said,  in  an  approved  work,  that  an  injunction 
may  be  had  against  one  who  has  colluded  with  a  partner.' 

§  20.  We  shall  hereafter  (Chap.  XXX.)  have  occasion  to 
consider  the  application  of  injunctions,  to  restrain  the  negotia- 
tion of  biUs  of  exchange  and  promissory  notes,  generally.  As 
illustrative  of  the  point  of  colhmon  ;  whether  an  injunction  will 
be  granted  against  the  negotiation  of  a  bill  or  note  given  by 
one  partner  in  the  name  of  the  firm  for  his  separate  debt, 
seems  to  depend  upon  the  consideration,  whether  the  party 
taking  such  security  had  reason  to  suppose  that  the  partner 
had  the  right  or  authority  thus  to  use  the  name  of  the  firm. 
Lord  Eldon  regarded  the  remedy  as  applicable,  where  a  part- 
ner, indebted  to  the  firm,  and  unable  to  pay  his  separate  bill 
held  by  his  bankers,  substitutes  for  it,  by  a  negotiation  with 
them,  a  partnership  security,  made  and  given  without  the 
knowledge  or  consent  of  the  other  partners,  the  bankers  know- 
ing it  to  be  thus  executed.^  So  where  one  partner,  holding 
notes  for  the  benefit  of  the  firm,  attempts  to  pawn  or  pledge 
them  for  his  own  private  debts,  the  court  will  restrain  it  as  an 
act  contcary  to  the  laws  of  Pennsylvania,  and  a  fraud  on  his 
copartners.^  So  a  judgment  obtained  against  A  on  a  note 
signed  in  the  name  of  the  firm,  A  and  B,  of  which  he  had 
been  a  member,  viH  be  enjoined,  where  the  note  was  given 
by  B  for  his  individual  debt,  contracted  before  formation  of 
the  partnership,  and  where  this  defence  could  not,  by  ordinary 
diligence,  be  made  at  the  trial.^  So,  an  injunction  having 
been  granted  against  the  defendant  White,  a  motion  was  made 
for  the  purpose  of  continuing  the  injunction,  after  the  answer 
came  in,  and  to  extend  it  to  the  defendant  Bolt;  who  was 


^  Master  v.  Einton,  3  Yes.  74. 

«  Coll.  Partn.  §  340  n. 

*  Hood  V.  Astor,  I  Buss.  415. 


*  Stockdale  v.  ITllerj,  37  Pcnn.  486. 

*  Baltzell  p.  Bandolph,  9  Fieri.  366. 


CH.   XXI.]  PARTNERS  —  JOINT  OWNERS.  487 

connected  with  the  other  defendant  hj  marriage  ;  and  had  re- 
ceived from  him  a  bill  or  notei  for  £5,600  drawn  or  accepted 
in  the  name  of  the  partnership,  and,  according  to  the  plaintiff's 
affidavits,  negotiated  to  Bolt  immediately,  while  the  order 
for  the  injimction  was  making,  in  consideration  of  a  debt,  due 
from  White  previously  to  the  commencement  of  the  partner- 
ship. Bolt  had  brought  an  action  and  denied  notice.  The 
defendants  contended  that  the  case  should  be  tried  at  law ; 
but  Lord  Eldon  overruled  the  objection,  remarking  upon  the 
change  of  practice  in  regard  to  sending  cases  to  be  tried  at 
law,  and  also  that  '^  the  dates  and  other  circumstances,  which 
may  be  very  material,  as  to  the  bona  fides  with  which  Bolt 
received  this  bill,  are  very  loosely  stated  in  the  answer." 
Afterwards  by  a  farther  answer,  put  in  upon  exceptions.  Bolt 
submitted  to  the  relief  prayed  against  him ;  and  by  consent 
the  bill,  which  had  been  deposited  with  the  master,  was  de- 
livered up  to  the  plaintiff  to  be  cancelled  ;  and  Bolt  was 
ordered  to  discontinue  his  action.^ 

§  21.  More  especially,  a  partner  who  has  involved  the  firm, 
or  himself  become  insolvent,  will  be  enjoined  from  drawing, 
indorsing,  and  accepting  biUs  in  the  firm  name,  and  from  re- 
ceiving the  partnership  debts.^ 

§  22.  A  and  B  entered  into  partnership,  and,  A  having 
advanced  the  capital,  B  gave  him  his  (B's)  note  for  his  share. 
The  firm  afterwards  became  insolvent,  and  surrendered  the 
partnership  effects  to  assignees ;  but  A  retained  B's  note, 
which  he  afterwards  transferred,  overdue.  Held,  the  trans- 
ferree  took  the  note  subject  to  an  account  between  A  and  B, 
and,  B  having  paid  more  than  his  share  of  the  partnership 
debts,  and  A  being  insolvent,  the  collection  of  the  note  was 
enjoined.' 

§  23.  An  allegation  in  a  bill  in  equity,  that  one  defendant 
claims  to  have  been  in  partnership  with  a  party'  deceased,  that 

1  Jervis  v.  White,  7  Ves.  412-8-4.  »  Peck  v.  Wakdy,  1  McC.  Ch.  43. 

s  Williams  v.  Binglej,  2  Vem.  278, 
Baithbjr'B  note. 
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the  Other  defendant,  the  administratrix,  denies  such  partner- 
ship, and  that  the  complainant  himself  is  ignorant  of  die  state 
of  the  case  ;  is  not  ^^  an  averment  of  partnership  *'  sufficient 
to  authorize  orders  for  an  injunction  and  a  receiver.^  So 
where  the  representatives  of  a  deceased  partner  had  enjoined 
the  surviving  partner  from  selling  the  joint  property  at  public 
sale  ;  held,  the  injunction  should  be  dissolved,  there  being  no 
charge  of  fraud,  insolvency,  or  misconduct  against  the  sur- 
vivor, but  a  mere  allegation  of  a  refiisal  to  account,  and  no 
proof  that  the  account  had  been  withheld  an  unreasonable 
time.^ 

§  24.  A  firm,  being  indebted  to  A,  agreed  that  B,  one  of 
the  firm,  should  take  a  lot  of  land  and  pay  the  debt  of  A. 
The  land  was  conveyed  to  A,  to  hold  until  B  should  pay  him ; 
and  A  leased  it  to  B  at  a  rent  which  would  in  six  years  pay 
the  debt.  When  the  first  rent  fell  due,  A  distrained  slaves  of 
B,  on  the  premises,  which  B  had  before  the  transaction 
mortgaged  to  C,  to  secure  a  debt.  C  filed  a  bill  against  A 
and  B,  to  restrain  the  sale  under  the  distress,  and  have  them 
applied  to  his  debt,  and  charging  a  combination  between  A 
and  B  to  defraud  him  of  his  debt,  and  also  alleging  the  suf- 
ficiency of  the  land  to  pay  A's  debt.  Pending  the  bill,  the 
slaves  were  sold  on  motion  of  A,  and  the  money  placed  in  the 
hands  of  a  receiver.  A  then  objected  to  the  jurisdiction  of 
the  court  Held,  the  charge  of  fraud  authorized  the  bill ;  also 
the  charge  that  the  land  was  sufficient  to  pay  A's  debt,  on  the 
principle  of  marshalling  assets ;  and  A  had  waived  objection 
to  the  jurisdiction  by  moving  fbr  the  sale  of  the  slaves.^ 

§  25.  An  injunction  was  granted,  on  the  application  of  one 
partner,  against  the  other's  receiving  any  more  of  the  part- 
nership fdnds,  and  a  receiver  appointed ;  the  latter  being  in 
contempt,  and  not  appearing  after  personal  service.*  But 
where  a  partnership  is  dissolved  by  the  band  fide  sale  of  part- 
nership property,  under  a  separate  execution  against  one  of 

1  Guyton  v.  Flack,  7  Md.  89S.  *  Bead  v.  Bowers,  4  Bro.  Ch.  aS6, 

s  Shad  9.  Fnller,  Charl.  R.  M.  501.       441. 
*  Henley  v.  FerkiiiB,  6  Gratt.  615. 
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the  partners,  the  court  will  not  interfere  with  the  other  part- 
ner in  settling  the  concerns,  and  grant  an  injunction,  or 
appoint  a  receirer,  unless  there  be  some  breach  of  duty  on 
the  part  of  the  acting  partner.^ 

§  26.  The  principles,  that  an  injunction  should  not  be 
granted  unless  there  is  danger  of  irreparable  loss,  and  that 
a  prajer  for  equitable  relief  comes  too  late  after  a  judgment 
at  law,  hare  no  application  to  a  bill  in  equity  for  an  account 
and  settlement  of  a  copartnership,  brought  by  one  of  the 
partners,  who  alleges  that  he  was  the  lessee  of  the  partner- 
ship property,  and  had  paid  out  more  than  he  had  received ; 
and  that  another  partner,  who  held  the  legal  title  to  the 
property,  which  equitably  belonged  to  the  company,  had 
recovered  judgment  in  ejectment  against  the  complainant, 
both  for  the  premises  and  for  mesne  profits.^ 

§  27.  Bill,  to  restrain  a  suit  on  a  bond,  in  favor  of  surviving 
partners  against  the  representatives  of  a  partner  deceased.  It 
appeared,  that  the  articles  of  partnership  provided  for  an  an- 
nual settlement,  and  for  payment  to  the  representatives  of  one 
deceased  of  an  allowance  in  lieu  of  profits  since  the  last  an- 
nual accoimt,  proportioned  to  the  amount  of  his  share  of 
profits  during  two  years  next  preceding.  The  suit  was 
brought  for  repayment  of  the  share  of  the  partner  deceased, 
according  to  the  articles.  But  it  appeared  that  the  parties 
had  omitted  for  several  years  to  settle  the  annual  accounts, 
and  had  engaged  in  business  to  which  the  agreement  was  not 
equitably  applicable  ;  and  an  injunction  was  ordered  upon  the 
prosecution  of  the  suit,  before  settlement  of  transactions  pend- 
ing at  the  death  of  the  deceased  partner,  which  resulted  in 
a  loss.^ 

§  28.  The  plaintiff  had  received  money  by  bill  of  exchange 
which  belonged  to  the  defendant,  but  detained  it  upon  pre- 
tence of  some  accounts  between  them,  and,  being  sued  at  law, 
brings  a  bill  to  stay  that  suit,  and  on  account  of  the  defend- 

1  Renton  v.  Chaplain,  1  Sfcockt  62.  *  Jackson  v,  Sedgwick,  1    Swanst 

*  Welk  r.  Strange,  5  Geo.  22.  460. 
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ant's  alleged  insolvency  the  money  was  brought  into  court 
Prayer  for  relief,  upon  an  agreement  made  at  the  termination 
of  a  partnership ;  for  the  plaintiff,  being  at  Leghorn,  had 
entered  into  a  partnership  with  Lee  and  Canham,  in  thirds, 
and  being  desirous  to  break  off,  it  was  agreed  that  27,000 
pieces  of  eight  should  be  paid  the  plaintiff,  which  was  done ; 
and  that  the  plaintiff  should  be  indemnified  from  any  trouble 
growing  out  of  the  partnership,  and  in  1664  an  instrument 
was  executed  accordingly.  After  this,  the  plaintiff  formed  a  ' 
new  partnership  with  James  and  John  Gold,  and  was  forced 
by  sentence  of  the  court  at  Florence  to  pay  custom  to  the 
Great  Duke  for  goods  imported  during  the  former  partner- 
ship, and  is  also  sued  by  Mico  for  a  partnership  debt 
To  which  the  defendant  said  that  there  were  no  customs  due 
after  seven  years,  and  that  Mice's  pretences  were  groundless, 
and  that  there  had  been  a  reference  of  all  differences  to  arbi* 
trators,  before  whom  the  matter  of  the  customs  was  not  stood 
upon.  Cur.  1.  Let  the  plaintiff  receive  back  so  much  of  the 
money  brought  into  court  as  may  be  adequate  to  the  sum 
paid  on  the  sentence  for  custom,  the  justice  whereof  is  not 
examinable  here.  2.  Let  the  defendant  take  the  rest,  sub- 
ject to  the  covenants  of  saving  the  plaintiff  harmless  against 
Mico,  &c.^ 

§  29.  It  is  ground  for  injunction  that  A,  one  of  the  de- 
fendants, has  agreed  to  do  a  specific  thing,  and  B,  the  other 
defendant,  holds  a  covenant  of  A,  taken  in  behalf  of  the 
plaintiff,  according  to  a  prior  understanding,  and  also  holds  a 
specific  ftmd,  which  puts  it  in  the  power,  and  makes  it  the 
duty,  of  one  of  the  defendants  to  see  that  the  agreement  is 
carried  into  effect  by  the  other ;  the  plaintiff  alleging  that  B 
intends  to  pay  out  the  fiind  contrary  to  the  understanding.' 

§  80.  Equity  cannot  restrain  one  joint  devisee  or  one  ten- 
ant in  common  from  entering  upon  the  land,  at  the  suit  of 
another.' 

§  81.  One  tenant  in  common  may  enjoin  another  from  cat- 

1  Gold  V.  Canham,  2  Swanst  343  n. ;        *  Ashe  v.  Johnson,  2  Jones,  Eq.  149. 
1  Cas.  in  Ch.  311.  *  Baldwin  v,  Dant»  3  Qratt.  132. 
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ting  saplings  and  any  timber  trees  or  underwood  at  unseason- 
able times,  which  the  law  regards  as  destruction;  but  not  pure 
equitable  watte^  as  in  the  cutting  of  timber  generally.  Lord 
Eldon  says :  '^  I  never  knew  an  instance  of  an  application  to 
stay  waste  by  one  tenant  in  common  against  another,  one  ten- 
ant in  common  having  a  right  to  enjoy  as  he  pleases."  ^  But 
in  a  later  case  it  is  held,  that,  if  one  co-tenant,  while  in  pos- 
session of  the  whole  estate  by  consent  of  the  others,  threaten 
to  commit  wilful  waste,  which  would  work  irremediable  mis- 
chief, he  may  be  restrained  by  injunction.^     (See  Wa%te) 

§  81  a«  Complainants  were  owners  of  all  the  franklinite 
and  iron  ores  found  separate  from  2dnc  upon  a  certain  tract, 
and  claimed  all  such  ores  whether  found  so  separate  or  not. 
Defendants  owned  the  zinc  and  all  the  other  ores  on  the  tract, 
and  claimed  to  own  the  franklinite  and  iron  ores  when  not 
separate  from  the  zinc  ores.  Upon  bill  filed,  an  injunction 
had  been  aUowed,  restraining  defendants  from  mining,  carry- 
ing away,  or  using  any  franklinite  or  iron  ore.  It  appeared, 
that  the  ores  were  found  combined  in  such  varied  proportions, 
as  to  render  it  often  difficult  to  decide  which  metal  preponder- 
ated in  quantity  or  value  in  any  given  specimen,  and  to  render 
it  difficult  or  impossible  to  mine  either  ore  without  the  other. 
On  motion  to  dissolve  the  injunction,  on  the  ground  that  the 
whole  equity  of  the  bill  was  denied  by  the  answer,  it  was  held : 
(1.)  That  the  dispute  was  not  as  to  the  facts,  but  that  it  was 
a  question  of  the  legal  construction  and  proper  interpretation 
of  the  grants  of  the  mtaing  rights.  (2.)  That  the  matters  in 
controversy  were  not  of  such  a  nature  that  they  could  be  met 
and  denied  by  the  answer,  so  as  to  entitle  the  defendants  to  a 
dissolution  of  the  injunction,  as  a  matter  of  course.^ 

§  82.  After  a  lease  to  a  railroad  company  from  five  out  of 
six  tenants  in  common,  at  a  rent  three  times  as  large  as  the 
former  rent,  the  company,  against  the  wishes  of  A,  the  remain- 
ing tenant,  who,  in  the  language  of  the  court,  ^*  kept  the  com- 
pany at  arm's  length,"  made  a  railroad  upon  the  land,  which 

1  Hole  V,  Thomas,  7  Ves.  589.  •  Boston,  &c.  p.  New  Jersey,  &c.,  2 

>  Twort  V.  Twort,  16  Ves.  128.  Beasl.  215. 
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at  law  was  held  an  ouster.    Held,  A  shonld  not  be  enjoined 
from  removing  the  rails.^ 

§  S3.  An  injunction  lies  to  restrain  the  sailing  of  a  shipi 
nntil  security  is  given  in  behalf  of  one  one-i«rt  owner  against 
the  others,  where  the  respective  shares  are  not  apparent  and 
their  amount  is  a  subject  of  dispute,  and  for  this  reason  the 
Court  of  Admiralty  would  decline  to  interfere.  But  the  plain* 
tiff  must  have  acted  promptly.^ 

^  Darham,  &c  v.  Wawn,  3  Bear.        '  Halj  r.  Goodson,  2  Men.  77 ;  Chria- 
119.  tie  p.  Craig,  lb.  137. 


CHAPTER  XXII. 

OFFICEBS.  (a) 

§  1.  Equity  has  undoubted  jurisdiction  to  interfere  by  in- 
junction, where  jmblic  officers  are  proceeding  illegally  and 
improperly,  under  a  claim  of  right,  to  do  any  act  to  the  injury 
of  the  rights  of  others.^  Either  of  two  conflicting  bodies  of 
men,  claiming  to  hold  one  and  the  same  office,  at  one  and  the 
same  time,  may  apply  to  this  court  for  an  injunction  to  restrain 
the  other  from  usurpation  of  powers  to  which  it  is  not  en- 
titled.^ ^^It  is  not  the  mere  &ct  that  a  public  officer  is 
attempting  to  exercise  a  void  authority  which  induces  a  court 
of  equity  to  restrain  him  ;  but,  notwithstanding  he  is  a  public 
officer,  that  he  is  about,  by  such  exercise,  to  do  an  act  which 
brings  the  case  within  its  peculiar  jurisdiction  ;  for  example, 
an  act  in  breach  of  trust,  in  derogation  of  a  contract  which 
ought  to  be  specifically  performed,  or  an  act  of  irreparable 
mischief  to  the  real  estate  of  another."  * 

§  1  a.  "  The  limits  within  which  this  court  interferes  with 
the  acts  of  a  body  of  public  functionaries  are  perfectly  clear 
and  unambiguous.  So  long  as  those  functionaries  strictly  con- 
fine themselves  within  the  exercise  of  those  duties  which  are 
confided  to  them  by  the  law,  this  court  will  not  interfere. 
The  court  will  not  interfere  to  see  whether  any  alteration  or 
regulation  which  they  may  direct  is  good  or  bad ;  but  if  they 

^  Cooper  V.  Alden,  Harring.  Cb.  72 ;    Conover  v.  Mayor,  &c.,  25  Barb.  513 ; 
Mohawk,  &c.  v.  Archer,  6  Paige,  83;    State  v.  Jarrett,  17  Md.  309. 
Baltimore  v.  Porter,  18  Md.  284.   See        *  Kerr  v.  Tr^,  47  Penn.  292. 
Tnnstall  v.  Boothby,  10    Sim.  542 ;        '  Per  Ames,  J.,  Greene  v.  Mumford, 

5  B.  I.  475. 

(a)  It  is  held  in  a  late  case,  that  the  Supreme  Court  of  the  United  States  can 
not  enjoin  the  President  from  executing  an  act  of  Congress,  on  the  ground  of 
unconstitutionality ;  and  this,  although  he  is  not  described  as  President.  Missis- 
sippi V.  Johnson,  4  Wall.  Law  Beg.,  August,  1867,  p.  632. 
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are  departing  from  that  power  which  the  law  has  vested  in 
them  -  if  they  are  assuming  to  themselves  a  power  over  prop- 
erty  which  the  law  does  not  give  them — this  court  no  longer 
considers  them  as  acting  under  the  authority  of  their  com- 
mission, but  treats  them,  whether  they  be  a  corporation  or 
individuals,  merely  as  persons  dealing  with  property  without 
legal  authority."^  Thus,  one  alleging  himself  to  be  a  citizen 
and  resident  of  the  county,  and  as  such  interested  in  the 
public  welfare,  may  enjoin  a  public  officer  from  the  commis- 
sion of  a  public  wrong.^  So  the  magistrates  of  a  county  pro- 
posed to  cut  the  timbers  supporting  the  roadway  of  a  bridge, 
which  timbers  and  roadway,  at  the  place  to  be  cut,  were 
within  their  jurisdiction,  but  the  other  extremity  in  another 
county.  Held,  a  case  for  injunction,  on  a  bill  filed  jointly  in 
fiivor  of  the  attorney-general  and  relators,  inhabitants  of  the 
county.^  So  while  *  A  was  in  possession  and  exercise  of  an 
office,  B  ousted  him,  acting  under  a  commission  from  the  gov- 
ernor ;  whereupon  A  brought  an  action  of  qw>  warranto^  on 
the  ground  of  the  illegality  of  the  commission.  Held,  that, 
pending  such  action,  this  court,  in  view  of  the  defendant's 
insolvency,  might  grant  an  injunction  to  prevent  him  from 
receiving  the  fees  and  emoluments  of  the  office,  until  the 
.  decision.^  So  a  court  of  chancery  may  restrain,  by  injunction, 
a  special  commissioner  in  chancery  from  executing  a  decree  of 
sale.^  So  where  a  plan  for  the  drainage  of  a  swamp,  under 
the  New  York  act  ^^  for  draining  swamps  and  bog  meadows  in 
the  counties  of  Orange  and  Dutchess  "  (Sess.  27,  chap.  91), 
proposed  by  the  inspectors,  exceeded  their  powers,  and  would 
have  been  to  the  injury  of  the  plaintiff's  taill,  their  proceed- 
ings were  enjoined.^  So  an  injunction  lies  in  favor  of  citizens 
of  a  county  to  restrain  a  board  of  supervisors  from  re-locating 
a  county  seat,  under  authority  of  a  pretended  election  for 
that  purpose ;  upon  the  allegation  that  there  was  no  law 
authorizing  such  removal.^     So  a  treasurer  may  be  enjoined 

^  Per  Ld.  Chanc,  Frewin  v.  Lewis,  4  *  The  People  v,  QHmer,  5  Gilmjui. 

My.  &  Or.  254.  24S. 

^  Collins  0.  Riplej,  S  Clarke,  129.  *  Belknap  o.  Belknap,  2  John.  Ch. 

*  Atty.-Gen.  v,  Forbes,  2  Mj.  &  Cr.  468. 

123.  7  The  Board,  &c.  v.  Keadj,  34  Bl. 

*  Tappen  v.  Gray,  3  £dw.  Ch.  450.      296. 
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from  paying  out  money  raised  for  an  illegal  purpose,  but  with- 
out costs.^  So  where  A,  claiming  an  election  as  sheriff,  was 
commissioned  by  the  governor,  and  a  suit  brought  to  test  the 
validity  of  the  election  was  decided  in  fiivor  of  B,  the  con- 
testant; and  thereupon,  pending  a  certiorari^  the  governor 
issued  another  commission  to  B :  held,  an  injunction  would 
issue  to  restrain  B  from  interfering  with  the  office.^  So  high- 
way commissioners,  having  a  right  to  lay  out  a  highway  across 
the  track  of  a  railroad,  have  no  right  to  lay  it  out  over  the 
site  purchased  by  the  company  for  their  engine-house,  &c. ; 
and  an  injunction  will  lie,  to  restrain  them  from  taking  posses- 
sion of  such  site.^  So  an  injunction,  which  directs  the  county 
judge  not  to  remove  the  county  offices  and  records,  is  not  in 
conflict  with  a  mandamus,  which  directs  him  and  other  mem- 
bers of  the  canvassing  board  to  canvass  the  election  returns  on 
the  question  of  such  removal,  and  to  declare  the  result.^ 

§  2.  But  where  supervisors  have  jurisdiction  to  review  the 
orders  of  commissioners  of  highways  on  appeal,  and  proceed 
regularly  in  the  exercise  of  such  jurisdiction,  equity  will  not 
interfere  with  their  action.^  So  the  inclosure  commissioners, 
under  the  general  inclosure  act,  8  &  9  Vict.  c.  118,  having 
made  provisional  orders,  and  being  about  to  confirm  the 
valuer's  report,  pursuant  to  a  local  act,  a  bill  was  filed,  alleg- 
ing certain  lands  in  the  report  to  be  lands  not  subject  to 
inclosure,  and  praying  an  injunction.  The  lands  being  com- 
monable, held,  the  court  had  no  authority  to  restrain  the 
commissioners  from  making  their  award.^  So  an  election 
having  been  improperly  held,  of  a  common  pleas  judge,  the 
court  refrised  to  enjoin  the  goyemor  from  commissioning  the  . 
party  elected,  and  the  latter  from  accepting  the  office.^  So. 
one  who  had  been,  and  still  claimed  to  be,  the  State  comp- 
troller, brought  an  information,  and  prayed  for  an  injunction, 
against  a  rival  claimant  and  the  State  treasurer,  on  the  ground 
that,  by  means  of  that  claim,  and  of  the  acts  and  threats  of 

1  Fiske  r.  Hazard,  7  R.  I.  4dS.  >  Gray  v.  Lott,  18  HI.  251. 

^  Ewing  r.  Thompson,  43  Penn.  372.  ®  Turner  v,  Blamire,  19  Eng.  Law  & 

»  Albany,  &c.  v,  Brownell,  24  N.  Y.  Ea.  521. 

(10  Smith)  345.  7  Beal  ».  Ray,  17  Ind.  554. 

*  Dishon  v.  Smith,  10  Iowa,  212.  See 
Union,  &c.  v.  Sanders,  1  Honst.  100. 
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the  treasurer  in  support  of  it,  the  fiscal  interests  of  the  State 
were  placed  in  imminent  hazard.  Upon  a  distinct  and  posi- 
tive denial  of  all  this  by  the  rival  claimant,  the  court  refused 
to  grant  the  injunction.^  So  where  a  sheri£F  was  absent  from 
his  county  for  more  than  a  month  on  necessary  business,  with 
an  intention  of  returning  by  a  given  time,  it  not  appearing 
that  he  was  insolvent ;  it  was  held,  that  the  fiict  of  a  deputy's 
having  applied  a  portion  of  the  taxes  of  a  given  year  to  a 
judgment  against  him  (the  sheriff),  for  the  taxes  of  a  preced- 
ing year,  without  being  instructed  so  to  do  by  the  sheriff,  was 
not  a  sufficient  ground  for  the  sureties  of  that  year  to  have  an 
injunction  to  restrain  the  sheriff  from  paying  the  taxes  of  that 
year,  otherwise  than  as  the  law  directs.'  So,  pending  a  suit 
to  test  the  right  to  a  State  office,  an  injunction  will  not  be 
granted  to  restrain  the  incumbent  from  discharging  his  duties, 
when  the  petitioner  does  not  show  that  any  injury  would 
result  to  him  if  his  application  is  denied.^  So  an  injunction 
does  not  lie  against  registrars  of  votes,  who  have  misconceived 
their  duty  or  violated  their  trust  by  proposing  to  applicants 
improper  questions.^  Nor  against  officers  of  registration,  as 
holding  other  offices,  upon  the  ground  of  unconstitutionality. 
Or,  at  any  rate,  the  bill  must  show  by  exhibits  such  concurrent 
holding  of  offices.^  Nor,  in  general,  to  decide  a  question  of 
political  duties,  especially  in  a  doubtftil  case.^  Nor  for  refusal 
of  a  vote.  The  remedy  is  at  law.  And  the  joinder  of  several 
plaintiffs  does  not  furnish  grotmd  of  injunction.^  Nor  against 
commissioners  of  mill-dams,  for  fidlure  to  take  an  oath  of 
office.® 

§  8.  An  injunction  will  not  issue  to  eject  a  clergyman,  once 
regularly  settled,  fit>m  a  church,  merely  at  the  wish  of  the 
vestry,  there  being  no  conffict,  or  pretence  or  expectation  of 
conflict,  between  him  and  another  claiming  the  office,  or  their 
adherents.^  So  the  only  ground  of  injunction,  to  restrain  a 
bishop  from  passing  sentence  against  a  priest,  is,  that  lie  may 

1  State  V.  Janett,  17  Md.  SOS.  •  lb.  530. 

*  Mitchell  V.  Ward,  6  Jones,  £q.  66.        ^  n>. 

'  Tenj  V.  Stanfler,  17  La.  An.  906.         *  Miller  v.  Craig,  3  Stockt  176. 

*  Hardestf  v.  Taft,  23  Md.  526.  *  Yonngt  v.  Ransom,  31  Bai!>.  49. 
» lb.  529. 
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affect  the  civil  rights  of  the  priest.  Where  such  ground 
exists,  the  only  cognizance  which  the  court  will  take  of  the 
case  is,  to  inquire  whether  there  is  a  want  of  jurisdiction  in 
the  bishop —  whether  he  has  power  to  act,  not  whether  he  is 
acting  rightly ;  and  objections  not  made  at  the  trial  of  the 
priest  will  be  considered  as  waived.^  But  in  a  suit  for  specific 
perfonnance  of  an  agreement  for  the  sale  of  the  neict  presen* 
tation  to  a  living,  the  court  will  restrain  the  bishop  from  tak- 
ing advantage  of  a  lapse  pending  the  suit.^  So  an  injunction 
lies,  to  restrain  the  Archbishop  of  Dublin  from  collating,  bj 
way  of  lapse,  to  a  deanery,  pending  a  suit  in  the  Consistorial 
Court,  respecting  the  presentment  by  the  chapter.'  So  where 
the  Archbishop  of  Canterbury  devised  to  the  d<efendants  and 
others  all  options  which  should  fall,  in  trust,  to  present  his 
son,  the  plaintiff,  in  the  first  place ;  and,  a  vacancy  having 
occurred,  the  defendant  procured  himself  to  be  presented  for 
installation  and  induction :  the  plaintiff  filed  a  bill,  and  on 
motion  obtained  an  injunction,  to  prohibit  the  bishop  from  in- 
ducting the  defendant  or  any  other  person,  till  answer  and 
further  order.* 

§  4.  An  officer  of  court,  who  has  obtained  authority  from 
it  to  sue,  is  not  only  authorized,  but  botmd,  to  proceed  with 
his  action,  and  is  not  to  be  restrained  by  injunction  out  of 
another  court,  or  by  making  him  a  party  to  a  new  action,  and 
obtaining  an  injunction  against  him,  but  by  application  to  the 
court,  whose  officer  he  is,  for  instructions.^ 

§  5.  A  bill  in  equity  will  not  lie  to  compel  the  clerk  of  the 
court  to  issue  an  execution  on  a  money  judgment,  as  there  is 
a  perfect  remedy  by  action  on  his  bond.® 

§  6.  Pending  proceedings  in  the  nature  of  qm  warranto,  to 
determine  the  right  of  the  incumbent  of  a  certain  office,  an 
injunction  will  not  be  granted  to  restrain  him  from  discharge 

1  Walker  v.  Wainwright,  16  Barb.  «  Potter   v.    Chapman,  Dick.  146; 

4S6.  Ambl.  98. 

*  Nicholson  u,  Enapp,  9  Sim.  S26.  *  Winfidd  v.  Bacon,  84  Barb.  164. 

>  Daly  «.  Archbiab^,  &c,  Flan.  &  *  Goodwin  o.  Glaser,  10  Cal.  333. 
Kel.  263. 
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ing  its  duties  during  such  pendency,  and  until  the  validity  of 
the  law  under  which  he  holds  the  office  is  decided.^  So  a  bill  in 
equity  for  an  injunction,  to  restrain  borough  officers  from  enter- 
ing upon  official  duties  under  an  alleged  appointment  of  the 
town  council,  will  not  lie,  though  they  had  not  exercised  or 
attempted  to  exercise  the  duties  of  their  offices :  the  remedy 
is  at  law,  by  qm  warranto^  and  to  be  invoked  after  entry  into, 
or  exercise  of  authority  under,  their  appointment.'  So  a 
court  of  chancery  has  no  jurisdiction  to  enjoin  a  flour  inspec- 
tor, who  entered  upon  the  discharge  of  his  duties  under  color 
of  an  appointment  by  the  governor,  made  during  a  recess  of 
the  Senate ;  or  to  appoint  a  receiver  of  the  fees  and  emolu- 
ments, until  the  rights  of  the  former  inspector,  who  claimed 
to  hold  over,  and  of  the  defendant,  could  be  determined  at 
law,  although  the  latter  is  insolvent.^  So  neither  the  Supreme 
Court  nor  a  judge  in  vacation  has  any  authority,  under  the 
statutes  of  Indiana,  to  make  an  order,  by  way  of  injunction, 
requiring  the  incumbent  of  an  office,  although  his  term  has 
expired  and  his  successor  ha&  been  duly  elected  and  qualified, 
to  transfer  and  deliver  to  his  successor  the  appurtenances  of 
the  office.* 

§  7.  Under  (California)  Sts.  May  1, 1865,  and  March  26, 
1851,  the  commissioners  have,  by  express  terms,  no  authority 
as  to  land  outside  the  boundaries  there  specified ;  therefore 
their  sale  of  lands  outside  can  give  no  color  of  title,  and  so 
cannot  be  enjoined,* 

§  8.  In  case  of  contest  between  two  sets  of  trustees  as  to 
an  election,  a  temporary  injunction  should  not  issue  against 
those  in  possession,  unless  they  threaten  some  special  injury, 
beyond  their  mere  incumbency,  pendente  lite.^ 

§  9.  One  claimant  of  a  military  office  cannot  have  a  per- 
petual injunction  against  another,  until  the  title  of  the  latter 
has  been  directly  put  in  issue  and  expressly  adjudged  invalid, 

1  People  V.  Draper,  24  Barb.  265.  *  Markle  v.  Wright,  13  Ind.  54S. 

*  Updegraff  r.  Crans,  47  Penn.  103.         *  Kisling  v,  Johnson,  13  Cal.  56. 
'  Tappan  v.  Gray,  7  Hill,  259.  •  HarU  v.  Hanrey,  32  Barb.  55. 


CH.  xxil]  officebs.  449 

thus  exempting  him  from  liability  for  disobedience  to  superior 
oflBcers.^ 

§  10.  The  plaintiffs  belonged  to  a  club,  consisting  of  those 
who  had  been  parochial  overseers  of  the  poor.  The  society 
had  long  been  in  possession  of  a  silver  tobacco-box,  inclosed  in 
two  large  sUver  cases,  all  of  which  were  adorned  with  engrav- 
ings  of  public  transactions  and  heads  of  eminent  individuals, 
affixed,  periodically,  for  a  long  prior  period.  These  articles 
were  always  kept  by  the  overseer  for  the  time,  to  whom,  upon 
his  coming  into  office,  they  were  delivered  by  the  church- 
warden, with  a  charge,  under  a  penalty,  to  produce  them  at 
all  meetings,  and  to  deliver  them,  on  leaving  office,  to  the 
senior  church-warden,  to  be  by  him  delivered  to  the  succeed- 
ing overseer.  One  of  the  defendants,  on  becoming  overseer, 
received  them  in  the  usual  form.  On  going  out  of  office,  he 
refused  to  surrendef  them  unless  the  vestry  would  pass  his 
accounts,  in  which  they  had  refused  to  allow  certain  payments. 
A  meeting  was  then  called,  and  it  was  resolved  by  the  mem- 
bers attending  that  legal  steps  should  be  taken,  and,  after  some 
negotiation,  an  action  was  brought  and  the  defendant  arrested. 
Two  of  the  nominal  plaintiffs  in  that  action  executed  a  release 
to  the  defendant,  who  thereupon  delivered  the  box  to  one  of 
them.  A  bill  in  equity  was  then  brought  against  the  parties 
releasing  and  the  party  taking  the  release  to  have  the  articles 
deUvered  up.  Held,  although  there  was  a  clear  remedy  at 
law,  yet,  upon  the  grounds  of  a  trust,  and  of  the  peculiar 
nature  of  the  property,  the  bill  should  be  sustained.'  (a) 

1  People  v.  Sampflon,  25  Barb.  254.  '  Fells  v.  Bead,  3  Yes.  70. 

(a)  In  New  York,  apon  the  remoyal,  or  expiration  of  the  term,  of  an  officer, 
it  is  a  misdemeanor  for  him  to  refuse  to  deliver  to  his  snocessor,  on  demand,  all 
the  books  and  papers  of  office.  I  B.  S.  124.  If  the  title  is  clear,  such  delivery 
may  be  compelled  by  law.  Otherwise  there  must  be  a  proceeding  in  the  natare 
of  qw>  warranto,    lb.  51 ;  Code,  §  428 ;  The  People  v.  Stevefts,  5  Hill,  616. 
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CHAPTER  XXRL 

SUBJECTS  OF  INJUNCTION  — TBUSTS. 

§  1.  Hayis^g  treated  of  the  grounds  for,  and  the  parties  to, 
the  process  of  injunction,  we  now  proceed  to  consider  the 
mibjecU  in  reference  to  which  this  remedy  is  ordinarily  in- 
voked ;  remarking,  however,  that  its  most  distinguishing 
feature,  as  part  of  the  flexible  and  remedial  system  of  equity 
jurisprudence,  is  its  applicability  and  adaptation  to  any  and  <M 
subjects  which  may  happen  to  give  occasion  to  injuries  not 
susceptible  of  legal  redress. 

§  2.  TniBU  being  a  peculiar  subject  of  equity  jurisdiction, 
of  course  no  more  frequent  occasion  arises  for  the  process  of 
injunction,  than  to  regulate  the  disposition  of  trust  property. 
Thus  equity  will  enjoin  a  parly  holding  knd  in  trust  from 
parting  wilih  his  control  over  it.^  So  where  a  trustee,  appointed 
by  deed  of  A  to  collect  money  and  pay  all  the  debts  of  A, 
resides  in  a  distant  State,  and  a  bill  by  a  creditor  alleges  that 
he  is  about  to  remove  the  trust  ftmds  beyond  the  reach  of  the 
court ;  an  injunction  is  proper,  to  restrain  such  removal.^  So 
where  cestuis  que  trust  were  empowered  by  the  trust  deed  to 
change  the  investment  of  the  trust  fruxd,  they  were  enjoined 
from  making  any  change  in  such  investment,  or  interfering 
with  the  income  or  profits,  without  the  sanction  of  the  court 
on  notice  to  their  creditors.*  So  where  the  trustees  of  a 
cliapel  were  proceeding  to  mortgage  it  for  a  small  sum  with- 
out any  apparent  necessity,  the  court  granted  an  injunction  to 
the  plaintiiF,  undertaking  to  abide  any  order  which  the  court 
might  make  as  to  the  payment  of  the  debt  proposed  to  be 

^  Hun  V.  Freeman,  1  Ham.  490.  *  North  Am.  Coal  Co.  v,  Djett,  7 

'  Sjmons  V,  Reid,  5  Jones,  £q.  327.     Paige,  1. 
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secured.^  In  the  case  of  Atty.-Gen.  v.  The  Mayor,  &c., 
Wood,  V.  C,  said:  "You  cannot,  without  previous  consent 
of  this  court,  apply  any  funds  which  may  be  in  your  hands 
appropriated  by  an  act  of  Parliament  to  the  given  purposes 
of  that  act,  for  the  extension  of  those  purposes,  although  it  is 
purely  and  bond  fide  an  extension  of  those  purposes,  or  a 
more  enlarged  application  of  it  to  those  purposes.  —  Consider- 
ing this  money  is  trust-money  applicable  to  a  specific  purpose, 
you,  the  trustee,  must  come  to  this  court."  *  So,  A  having 
conveyed  property  in  trust  for  the  payment  of  certain  judg- 
ments which  were  a  lien  on  such  property,  B,  a  band  fide  pur- 
chaser from  the  trustees,  files  a  bill  against  C,  an  assignee  of 
some  of  the  judgments,  for  an  injunction,  charging  that  the 
judgment  creditors  had  notice  of,  and  assented  to  the  trust, 
and  intended  to  rely  for  payment  upon  the  proceeds  of  the 
land  sold  under  it.  C  answered  that  he  had  no  personal 
knowledge  of  the  plaintiff's  equity,  and  denied,  upon  informa- 
tion, the  facts  alleged.  Held,  the  answer  was  not  sufficient 
to  dissolve  the  injunction.*  So  a  trustee  may  be  enjoined 
firom  submitting  to  arbitration  a  question  in  which  the  ceHuU 
alone  are  interested,  without  their  consent.^  So  the  legisla- 
ture has  power  to  convey  a  fund,  granted  by  the  United  States 
for  internal  improvements,  to  trustees,  to  be  held  by  them  in 
pledge  for  the  pa}rment  of  interest  on  bonds  issued  by  certain 
railroads;  and, afler  such  conveyance,  it  cannot  divest  such 
fund,  by  directing  the  trustees  to  appropriate  it  to  other  ob- 
jects ;  and  a  holder  of  the  bonds,  in  case  of  such  an  appropri- 
ation has  a  remedy  by  injunction.^  So  where  a  bond  is  taken 
from  a  trustee,  under  an  order  of  the  Court  of  Equity,  payable 
to  the  clerk  and  master,  conditioned  for  performance  of  the 
trust ;  the  representative  of  the  cestui  que  trust  has  no  right 
to  sue  on  such  bond,  without  leave  of  court,  and  the  court  will 
enjoin  such  suit  until  an  account  of  the  trust  can  be  taken.* 

§  8.  But  the  court  will  enjoin  a  sale  by  fiduciary  vendors 

^  Kigali  V.  Foster,  23  Eng.  Law  &       *  Cmm  v.  Moore's,  ftc.,  1  ITCart. 
£a.  71.  436. 

'  23  Eng.  Law  ft  Eq.  361.  ^  Trnstees,  ftc  v.  Bailey,  10  Flori. 

s  Doab  0.  Barnes,  4  Gill,  1.  112. 

^  Flojd  o.  Gilliam,  6  Jones,  Eq.  183. 
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only  upon  strong  grounds,  and  for  irreparable  injury  or  a 
clear  breach  of  trust,^  Thus  the  court  refused  to  stay  a  sale 
by  trustees,  although  to  be  made  the  next  day,  and  although 
the  notice  was  unusually  short,  it  not  being  a  case  of  irrepa- 
rable injury,  and  the  trustees  being  liable  to  the  cestui  for  any 
damages  which  might  result  from  a  breach  of  trust.^  And  a 
trustee,  having  a  naked  title  in  land,  cannot  be  restrained  from 
asserting  or  conveying  such  title,  or  compelled  to  convey  it  to 
a  purchaser  from  the  cestui^  without  proof  of  a  written  agree- 
ment, or  joining  the  cestui  in  the  bill.^  So,  in  Maryland,  a 
party  holding  a  lien  on  land,  based  on  a  conveyance  to  trus- 
tees for  his  security,  is  not  entitled  to  an  injunction  to  pre- 
vent a  judgment  creditor  of  the  grantor,  whose  judgment  is 
subordinate  to  the  lien,  from  enforcing  his  judgment  by  the 
sale  of  the  lands  on  execution.  The  execution  would  operate 
only  on  the  equitable  interest  of  the  judgment  debtor,  and 
would  leave  the  prior  lien  unaffected  both  at  law  and  in 
equity,*  So  A  executed  a  document,  attested  by  two  wit- 
nesses, giving  and  granting  to  B,  his  wife,  a  freehold  house 
in  which  they  resided.  A  afterwards  died  intestate,  and  his 
heirs  at  law  brought  ejectment  for  the  house  and  premises 
against  B  and  obtained  a  verdict,  upon  which  B  filed  this  bill. 
Upon  motion  to  dissolve  an  injunction,  held,  the  gifl  was  in- 
complete, the  relation  of  trustee  and  cestui  que  trust  was  not 
created,  and  the  court  would  not  assist  either  party,  but  leave 
them  as  it  found  them,  and  the  injunction  was  dissolved.^  So 
an  injunction  of  the  sale  of  homestead  property  by  a  trustee 
under  a  deed  of  trust,  on  the  ground  that  other  property  of 
the  owners,  liable  to  execution,  has  not  been  exhausted,  will 
not  be  granted,  in  default  of  an  averment  or  showing  that  the 
complainants  have  such  other  property.^ 

§  4.  In  reference  to  the  peculiar  form  of  trusts  termed 
charities^  in  the  case  of  Atty.-Gen.  v.  The  Foundling  Hos- 
pital, Lord  Commissioner  Eyre  said,  he  had  "not  a  doubt 
that  the  court  had  a  jurisdiction  over  charities,  and  that  where 

i  Dart  on  Vend.  &  P.  38.  •  Price  r.  Price,  8  Eng.  Law  &  Eq. 

«  Pechel  V.  Fowler,  2  Anstr.  542.  271. 

'  Richards  v.  Richards,  9  Gray,  313.         "  Stevens  v.  Myers,  11  Iowa,  183. 
*  Union,  &c.  v.  Poultney,  8  Gill  &  J. 
824. 
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thej  are  founded  in  charters,  or  by  act  of  Parliament,  and  a 
visitor  appointed,  or  where  trustees  or  governors  abused  their 
ti*ust,  the  court  could  take  notice  of  such  abuse ;  not  in  the 
character  of  a  charity,  but  as  an  abuse  of  a  trust ;  but  that 
where  the  management  of  a  charity  was  intrusted  to  governors 
or  guardians  by  the  charter  or  act  of  Parliament,  such  gov- 
ernors had  a  right  to  exercise  their  discretion  ;  and  that,  as  to 
opinion,  although  the  court  should  be  of  a  different  one  from 
such  governors,  it  would  not  set  up  that  opinion  against  the 
discretion  of  the  trustees."  In  conformity  with  these  views 
thd  court  refused  to  restrain  the  governors  of  the  Foundling 
Hospital  from  building  on  the  charity  estates.^ 

U  Bro.  Ch.  121, 165. 


CHAPTER  XXIV. 

TAXES. 

§  1.  Few  subjects  have  given  more  fireqnent  occasion  of 
application  for  the  process  of  injunction,  than  Taoces,  It  will 
be  seen  that  the  decisions  are  by  no  means  reconcilable. 

§  1  a.  On  the  one  hand  it  is  held,  that  an  injunction  lies 
against  a  tax  which  is  illegal,  or  laid  for  fraudalent  pur- 
poses.^ (a)  Thus  after  a  decision  by  the  Supreme  Court, 
that  certain  property  is  exempt  from  taxation,  injunctions  may 
issue  to  prevent  tax  assessments,  in  order  to  prevent  a  multi- 
plicity of  suits.  And  though  tax  deeds  of  the  land  would  be 
void,  yet  they  would  be  a  cloud  on  the  title,  and  the  issuing 
them  may  be  restrained.'  So  an  injunction  may  be  allowed, 
to  stay  a  sale  for  taxes  on  city  lots  assessed  by  a  city  govern- 
ment.^ Or  the  collection  of  a  special  tax  levied  without 
authority  of  law.^  Or  a  sale  for  taxes  by  an  officer  without 
legal  authority.^  So  where  taxes  are  illegally  assessed  upon  ' 
land,  under  a  drainage  act,  and  the  auditor-general  has  given 
deeds  of  the  land  under  a  sale  for  such  taxes  ;  the  deeds  are 
primd  facie  evidence  of  regularity  in  the  assessment  and  sub- 
sequent proceedings,  and  create  a  doud  upon  the  title  which 
authorizes  the  remedy  by  injunction.'  So  the  impending  sale 
of  land  by  a  commissioner  of  streets,  for  an  illegal  tax  for 
grading,  may  be  enjoined  at  the  suit  of  the  owner,  an  abut- 

^  Smith  V.  Mjers,  15  Cal.  33 ;  Ot-        '  Burnet  v,  Cincmnati,  3  Ham.  72. 
tawa   V.  Walker,   21    HI..  605.    See       *  Cnlbertson  v.  Cincinnati,  16  Oluo, 

Adams  v.  Castle,  30  Conn.  404.  574 ;  Vanoyer  v.  Davis,  27  Qeo.  354. 

>  Morris,  &c.  V.  Jersej,  &c.,  1  Beasl.        *  Fremont  r.  Holing,  11  Cal.  380. 
227 ;  Mitchell  v.  Milwaukee,  18  Wis.        *  Palmer  v.  Rich,  12  Mich.  414. 
92. 

(a)  In  Massachusetts  (Gen.  Sts.  c.  18,  §  79)  the  oonrt  is  anthoriied  on 
petition  of  ten  taxable  inhabitants  to  enjoin  the  illegal  raising  of  money  bj  a 
town  or  city. 
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ter.^  So  upon  a  bill,  alleging  that  the  defendant,  who  was 
insolvent,  claimed  certain  lands  by  a  deed  under  an  irregular 
sale  of  a  tax-collector ;  that  be  was  threatening  and  he  and 
others  were  preparing  for  waste  and  trespass ;  that  the  com- 
plainants had  been  disturbed  and  were  likely  to  be  still  more 
seriously  in  the  enjoyment  of  the  land,  and  deprived  of  its 
profits :  the  deed  appearing  in  form  to  be  valid,  held,  an  in- 
junction should  be  granted,  and  the  deed  cancelled.^  So,  in 
Pennsylvania,  the  county  treasurer  may  be  restrained  from 
selling  unseated  land  for  taxes,  where  the  owners  have  paid 
the.  taxes  to  the  supervisors,  and  they  have  been  returned  to 
the  commissioners.'  So  the  collection  of  a  road-tax  by  suit 
will  be  enjoined,  where  the  supervisors  have  given  no  notice 
to  non-residents,  or  opportunity  to  work  out  their  taxes,  by 
themselves  or  their  tenants ;  notwithstanding  the  general  role 
of  non-interference,  where  the  right  is  doubtfiil,  or  where  the 
party  has  a  remedy  at  law.^  So  an  action  was  brought  to 
restrain  a  county  treasurer  from  advertising  real  estate  in  a 
school  district,  for  a  tax  assessed  to  pay  certain  judgments,  and 
to  have  the  judgments  declared  void,  as  obtained  upon  illegal 
and  forged  school  orders,  and  because  the  director  of  the  dis- 
trict, though  notified  of  the  suits,  did  not  defend  them,  but 
suffered  the  judgments,  with  intent  to  defraud  the  tax-pay- 
ers. It  was  also  alleged,  that  A,  made  one  of  the  defendants, 
as  owner  of  one  of  the  judgments,  colluded  with  the  officers 
of  the  district  in  issuing  the  fraudulent  order  upon  which  his 
judgment  was  founded,  and  that  he  had  due  notice,  when  he 
recovered  his  judgment,  of  all  the  grounds  of  avoiding  it 
Held,  as  to  him,  the  complaint  stated  a  cause  of  action.' 
So,  in  the  important  case  of  Mott  v»  The  Pennsylvania  Rail- 
road,* the  remedy  of  injunction  was  sustained,  to  enforce  the 
constitutional  principle,  that  the  legislature  has  no  power  to 
alienate  any  of  the  rights  of  sovereignty,  such  as  that  of  tax- 
ation, so  as  to  bind  friture  legislatures ;  and  to  avoid  a  contract 
made  in  pursuance  of  such  a  legislative  act.  The  specific 
ground  of  equitable  interposition,  was  an  act  of  the  legislature 

^  Baltimore  o.  Porter,  IS  Md.  SS4.  *  Killer  v.  Gorman,  SS  Penn.  S09. 

*  Lyon  V.  Hunt,  11  Ala.  2S5.  *  Newcomb  v.  Hbrton,  IS  Wis.  566. 

'  Com.  V,  Saperrifion,  &c.,  29  Penn.  *  SQ  Penn.  9. 
121. 
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by  which  the  defendants,  in  case  they  should  purchase  the 
Main  Line  of  Pvhlic  Improvements^  should  be  thereafter  ex- 
empted from  all  except  certain  enumerated  kinds  of  taxes. 
On  the  other  hand  the  State  of  Ohio,  by  an  act  incorporating 
the  Ohio  University,  vested  in  it  two  townships  of  land  for 
the  purposes  of  the  institution,  and  authorized  the  University 
to  lease  the  lands,  providing  also  that  they  should  be  forever 
exempt  from  taxation.  The  lands  having  been  leased,  a  sub- 
sequent act  was  passed,  imposing  a  tax  upon  them,  and  such 
tax  was  about  to  be  levied.  Held,  the  tax  was  contrary  to 
the  constitutional  provision  against  the  violation  of  contracts  ; 
and,  to  prevent  a  multiplicity  of  suits,  the  plaintiff  might  for 
himself  and  other  lessees  maintain  a  bill  for  an  injunction 
against  the  treasurer  of  the  county.^  So  a  person  owning  real 
estate  in  the  city  of  New  York,  and  paying  taxes  on  it,  may 
by  action  against  the  corporation,  on  behalf  of  himself  and 
other  tax-paying  citissens,  enjoin  them  from  expending  the 
money  to  be  raised  by  taxation,  in  repairing  or  paving  a  street 
in  a  manner  contrary  to  an  express  law,  and  to  add  to  the 
taxes  of  the  citizens.^  So  a  tax-payer,  affected  by  the  illegal 
payment  of  claims  against  the  county,  may  obtain  an  injunc- 
tion to  restrain  the  making  of  such  payment.'  So,  in  Tash  v. 
Adams,^  an  injunction  was  granted  on  the  application  of 
twenty-four  tax-payers,  to  restrain  a  town  treasurer  from  pay- 
ing out  money  in  pursuance  of  a  vote  to  celebrate  the  suri'en- 
der  of  Comwallis.  More  especially  as  the  application  was 
made  immediately  after  the  vote  was  passed  and  before  any 
money  was  expended,  and  as  the  money  actually  raised  and 
expended  for  the  celebration  was  ftimished  by  subscription, 
upon  condition  that  it  should  be  refunded  by  the  town,  if  the 
court  should  sanction  its  being  drawn  from  the  treasury. 

§  1  b.  In  Burnet  v.  Cincinnati  (3  Ohio,  88),  it  was  remarked 
by  the  court,  that,  unless  equity  might  thus  interpose,  "  public 
officers,  having  authority  to  operate  upon  the  property  of  their 
fellow  citizens,  must  be  permitted  to  proceed,  however  illegal, 
unjust  or  oppressive  their  conduct  may  be.     It  follows,  too, 

1  Mattheny  v.  Golden,  5  Ohio  St.  361.        ■  Foster  v.  Coleman,  10  Cal.  278. 
s  De  Bann  v.  The  Mayor,  16  Barb.        *  10  Cnsh.  253. 
392. 
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that  the  property  of  a  citizen  majr  be  exposed  to  sale  under 
circumstances  that  render  it  impossible  for  the  parties  to  know 
whether  a  title  can  pass  or  not.  —  Chancery  may  interpose  by 
injunction,  to  prevent  what  is  considered  as  destruction.  But 
destruction  in  the  sense  used,  does  not  mean  annihilation.  It 
means  no  more  than  that  injury  which  greatly  impairs  its  intrin- 
sic value.  In  a  city,  the  sale  of  part  of  a  lot  for  assessments, 
may  often  be  very  destructive  —  though  no  title  passed.  —  A 
cloud  would  be  cast  upon  the  title,  which  litigation  only  could 
remove.  —  Consequences  —  in  respect  to  the  collection  of  rev- 
enue, furnish  no  reason  why  the  court  should  not  interpose." 

§  1  c.  A  bill  was  filed  by  a  single  stockholder  of  a  bank, 
to  restrain  by  injunction  a  tax-collector  in  Ohio  from  the 
collection  of  a  tax,  on  the  ground  that  the  law  imposing  it 
was  unconstitutional  and  void.  The  Circuit  Court  of  the 
United  States  granted  the  injunction,  and  the  Supreme  Court 
affirmed  the  order.^     (Three  judges  dissenting.) 

§  2.  But  on  the  other  hand  it  is  held,  that  courts  of  equity 
ought  not,  except  upon  the  clearest  grounds,  to  interfere  with 
the  speedy  collection  of  public  taxes.'  (a)  That  a  writ  of  in- 
junction can  only  be  issued,  where  the  complaint  makes  out  a 
case  of  equity  jurisdiction  ;  and,  in  all  cases  involving  simply 
the  question  of  taxation,  the  issue  is  strictly  one  of  common 
law,  and  courts  of  equity  can  take  no  cognizance  thereof.' 
That  a  party  aggrieved  by  an  illegal  taxation  has  ample 
remedy  at  law,  and  need  not  in  any  case  have  recourse  to  a 
court  of  equity ;  and  a  court  of  equity  has  no  authority  to 
restrain  by  injunction  the  collection  of  such  illegal  tax.^  And 
that  the  unlawful  collecting  of  a  tax  is  a  mere  trespass,  not  to 
be  enjoined,  without  allegation  and  proof  of  irreparable  injury 
therefrom.*    So,  in  Missouri,  the  Supreme  Court  will  not  inter- 

1  Dodge  V.  Woolsej,  1 8  How.  821 .  *  WiUon  v.  Majror,  &c,  4  E.  D.  Smith, 

^  25    Conn.  232.      See  Messeck  v,  675.    See  Robinson  v.  Gbbt,  6  Cal.  273. 

Board,  &c.,  50  Barb. ;  Am.  Law  Beg.,  *  Bitter  v.  Patch,  12  Cal.  298 ;  Bern 

August,  1868,  p.  637.  v.  Patch,  lb.  299 ;    Ini.  Co.  v.  New 

'  ACntam  v.  Hajs,  2  Cal.  590.  York,  33  Baib.  322. 

{a)  The  collection  of  a  tax  cannot  be  enjoined  in  an  action  at  law.    Spencer 
V,  Wheaton,  14  Iowa,  38. 
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fere  by  injunction,  to  prevent  a  sale  of  personal  property  for 
non-payment  of  taxes.^  Nor  to  restrain  a  collector  from  selling 
the  plaintiff ^s  property  to  satisfy  a  school  tax  assessed  by  the 
proper  school  district.*  Nor,  where  land  was  sold  for  taxes,  and 
purchased  by  the  city  of  St.  Louis,  and  the  city  afterwards  pro- 
posed to  sell  it,  to  restrain  such  sale  on  application  of  the  origi- 
nal owners,  on  the  ground  that  the  original  sale  was  irregular 
and  void.^  Nor  to  restrain  the  collection  of  a  tax,  on  the  ground 
that  the  rate  of  taxation  is  greater  tlista  it  would  have  been,  had 
not  property  liable  to  be  taxed  been  improperly  omitted  from 
the  valuation;  this  fact  not  rendering  the  tax  wholly  void.* 
More  especially,  equity  will  not  enjoin  a  tax  for  mere  errors,  if 
the  levy  of  it  is  attempted  by  an  officer  de  facto  under  authority 
incident  to  his  office ;  though  it  is  otherwise,  in  case  of  levy  by 
one  without  pretence  of  authority,  or  color  of  office  to  which 
such  right  is  incident.*  Thus  equity  will  not  restrain  the  collec- 
tion of  a  school  tax,  levied  by  officers  de  Jure  or  de  facto^  on 
account  of  irregularities  in  their  levy  or  collection.®  Nor  for 
irregularities  in  the  assessment.^  So  it  has  been  held  that 
equity  cannot  enjoin  the  collection  of  a  tax  assessed  in  the 
ordinary  way,  and  unaccompanied  by  circumstances  of  peculiar 
injury,  even  if  the  law  authorizing  the  tax  be  unconstitu- 
tional.^ And,  in  a  late  case,  an  application  to  enjoin  an  un- 
constitutional assessment  was  refused,  the  court,  as  now 
advised,  seeing  no  ground  on  which  such  assessment  confficts 
with  the  Constitution.^  So  an  injunction  cannot  be  had  to 
restrain  the  collection  of  a  tax,  upon  the  ground  that  the 
party  has  paid  a  previous  illegal  tax.^^  So  the  Supreme  Court 
of  New  York  lias  no  jurisdiction  to  restrain,  by  injunction, 
the  collection  of  taxes,  on  the  ground  that  the  returns  are 
insufficient  and  show  no  authority  for  the  issuing  of  the  war- 
rants of  collection.^  ^  And,  as  already  stated,  the  adequacy  of 
the  remedy  at  law  is  always  held  to  be  ground  for  denying  an 

1  Lockwood  9.  St.  Louis,  24  liis.  20.        f  Chicago,  &c.  v.  Frarj,  22  HI.  34 ; 

^  Sajre  v.  Tompkins,  23  Mis.  443.  McBride  v.  Chica^,  lb.  574. 

>  City,  &c.  V,  Goode,  21  Mis.  216.  »  McCoy  v.  Chilicothe,  3  Ham.  380. 

*  Exchange,  &c.  v.  Hines,  3  Ohio  (N.        *  Thompson  v.  The  Treasurer,  &c., 
S.l,  I.  11  Ohio  St  678. 

*  Mnnson  v.  Minor,  22  J\}.  594.  ^^  Fremont  v.  Mariposa,  11  Cal.  361. 
«  Merritt  v.  Farris,  22  111.  303.  ii  Van  Rensselaer  v.  Kldd,  4  Barb. 

17 ;  Livingston  v,  Hollenbeck,  4  Barb.  9. 
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injunction.  As,  to  restrain  a  city  corporation  from  enforcing 
assessment  warrants  against  personal  estate,  for  the  expenses 
of  a  public  improvement,  although  the  assessment  and  war- 
rant may  be  illegal  and  void.^  In  this  case  it  was  remarked, 
*^  There  are  reasons  of  policy,  founded  on  the  necessity  of 
speedy  collection  of  taxes,  which  ought  to  prevent  a  court  of 
chancery  from  suspending  these  proceedings,  except  upon  the 
clearest  grounds.^  And  it  is  said  in  a  later  case,  ^*  We  will 
not"  (stay  the  collection  of  an  illegal  town  or  city  tax)  *^as 
against  a  single  tax-payer,  upon,  the  mere  ground  that  it  is 
illegally  assessed  upon  him,  without  special  equities,  and  when 
the  law  affords  a  fiu:  better  and  more  appropriate  remedy,  in 
view  of  his  rights  and  necessities  and  those  of  the  public,  than 
any  which  we  can  administer."  ^  So  where  the  common 
council  of  a  city  have  authority  by  law  to  make  an  assessment, 
chanceiy  will  not  restrain  the  collection  of  such  assessment, 
under  a  warrant  against  the  goods  and  chattels  of  the  com* 
plainant,  but  will  leave  him  to  his  remedy  at  law.^  Nor  a  £•» 
traint  by  a  treasurer,  against  the  money  and  property  of  an 
incorporated  bank,  upon  the  ground  that  the  act  imposing  the 
tax  is  unconstitutional.  If  so,  the  treasurer  is  a  trespasser, 
and  is  liable  at  law.^  Nor,  in  Rhode  Island,  the  collection  of 
a  general,  or  of  a  sidewalk  tax,  of  a  town  or  city,  on  the  mere 
ground  that  it  has  been  improperly  assessed  against  the  com- 
plainant, and  that  his  real  estate  has  been  levied  upon,  and  is 
about  to  be  sold  for  its  satisfaction ;  the  remedy  at  law  being 
sufficiently  adequate,  and  far  more  consonant  with  the  scope 
and  provisions  of  the  tax  act.^  More  especially,  equity  will 
not  interfere,  if  there  is  a  statutory  remedy.^  As,  to  enjoin  a 
city  from  collecting  a  tax  imposed  by  its  street  commissioners, 
for  widening  a  street,  the  acts  of  Assembly  and  ordinances  <^ 
the  city  having  given  the  right  of  appeal  to  the  city  court, 
which  remedy  the  complainants  failed  to  take.^  And  although 
the  court  will,  by  injunction,  restrain  the  imposition  of  any 
illegal  tax  or  burden  on  the  tax-payers  of  a  dfy,  upon  the 

^  Dodd  V.  Hartford,  35  Conn.  382.  '  Greene  v.  Mnmford ;  Simmom  v 

s  Per  Seymour,  J.,  25  Conn.  239.  Same,  5  R.  L  472. 

'  Per  Aracs,  C.  J.,  Greene  v.  Mnm-  ^  Hnshes  9.  Kline,  SO  Penn.  227. 

ford,  5  R.  I.  478.  >  Mediodist,  &c.  v.  The  liUjor,  4c 

*  Williams  v.  Detroit,  2  Mich.  560.  2  Md.  Ch.  Decis.  7S. 

*  Mechanics',  &c  v.  Debolt,  1  Ohio, 
591. 
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complaint  of  any  tax-payer,  who  complains  both  in  his  own 
behalf  and  in  behalf  of  those  who  are  similarly  interested 
with  himself,  or  on  the  complaint  of  any  corporator  of  the 
city  having  an  interest  in  the  corporate  property,  such  com- 
plaint showing  an  illegal  application  of  any  part  of  the  cor- 
porate property;  yet,  in  such  case,  in  order  to  a  complete 
determination  of  all  the  rights  affected  by  the  suit,  the  plain- 
tiff must  aver  that  he  files  his  complaint  as  well  in  behalf  of 
those  similarly  interested,  as  in  his  own.^  So  where  a  bill  in 
equity  was  brought  by  the  owner  of  lots,  situated  on  the 
plank-road  of  an  incorporated  company,  to  restrain  the  city 
goyemment  from  collecting  an  assessment  for  paving  the  road ; 
held,  the  company  not  being  a  party,  the  court  would  not  con- 
sider whether  its  rights  were  infringed,  and  the  complainant 
alone  had  no  case.' 

§  8.  And  later  cases  are  opposed  to  the  interference  of 
courts  of  equity  by  injunction  with  the  assessment  or  collec- 
tion of  taxes  except  in  very  special  cases.  It  is  held  that  the 
collection  of  a  tax  shall  not  be  enjoined,  except  where  it  is 
illegal,  or  upon  property  not  taxable,  and  upon  the  ground  of 
serious  or  irreparable  injury,  or  multiplicity  of  suits.*  Or, 
though  illegal,  unless  the  case  comes  under  some  acknowl- 
edged head  of  equity  jurisdiction.*  Or  the  imposition  of  a 
tax  on  land,  on  the  ground  that  it  constitutes  a  lien  and  cloud 
upon  the  title,  unless  a  multiplicity  of  suits  will  be  thereby 
prevented.*  The  remedy  is  termed  "  sununary,  peculiar,  and 
extraordinary,"  and  discretionary.®  Upon  these  grounds,  an 
inhabitant  of  a  town  was  refrised  an  injunction  against  pay- 
ment of  an  award  for  injury  on  a  highway,  — as  increasing 
his  iBxJ    So  where  lands  were  misdescribed  in  the  assessment 

1  Wood  V.  Draper,  24  Barb.  187.  *  *  Susquehanna,  Ac.  v.  Supervisors,  S5 

>  Bagg  V,  Detroit,  5  Mich.  336.  K.  T.  (11  Smith)  312. 

"  County,  &c.  w.  Chicago,  &c.,  35  111.        *  Oakley  v.  Pound,  1  M'Cart  178. 

460 ;  33  Conn.  497 ;  Ins.  Co.  v.  N.  Y.,        «  33  Conn.  497. 

83  Barb.  322 ;  Connelly  v.  Parkville,        ^  Hine  ti.  Stephens,  33  Conn.  497. 

Ac.,  32  Mis.  496. 

*  This  case  is  said  by  Davies,  J.,  to  have  been  ''  argued  with  an  ability  com- 
mensurate with  its  importance,  and  with  the  high  standing  at  the  bar  of  the 
distinguished  counsel  (seven  in  number)  employed  in  the  cause." 

The  case  goes  into  an  extended  and  elaborate  view  of  previous  decisions, 
more  particularly  in  the  State  of  New  York. 
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through  mistake  of  the  party.^  Or  if  the  tax  is  no  more  than 
is  just.^  Or,  to  restrain  a  tax-deed,  if  a  part  of  the  tax  was 
legal,  and  the  party  has  not  offered  to  pay  this  part.  Or  if 
the  irregularity  rather  diminished  than  increased  the  plaintiff's 
tax.^  So  if  one  excessively  taxed  omit  the  course  provided 
by  law  for  his  relief,  the  court  will  not  enjoin  the  collector,  for 
the  purpose  of  enabling  him  to  bring  an  action  to  settle  the 
legality  of  the  tax.^  And,  in  case  of  a  tax  on  personal  estate, 
it  is  held  that  the  party  has  an  ample  legal  remedy  by  action 
against  the  municipal  corporation  to  which  the  money  is  paid, 
or  for  which  it  is  collected.^  So  an  injunction  does  not  lie 
against  the  collection  of  a  tax,  if  the  city  council  are  author- 
ized by  the  charter  ^^  to  correct  or  equalize  any  erroneous  or 
injudicious  assessment."  ®  So  an  injunction  will  not  be  granted 
against  levying  a  tax,  upon  the  ground  that  the  action  of  the 
court  was  a  nullity  for  want  of  jurisdiction.^  Nor  against  a 
city  assessment,  on  the  ground  of  illegality,  where  it  would  be 
very  injurious  to  the  defendants,  and  of  little  benefit  to  any 
other  party  .^  And,  in  a  very  late  case  in  Massachusetts,  the  in* 
terference  of  equity  with  the  assessment  of  a  tax  was  distinctly 
disclaimed  ;  the  mere  assessment  being  no  injury,  and  for  the 
collection,  if  unlawful,  there  being  a  perfect  remedy  at  law. 
The  court  remark  :  ^'  We  can  see  no  ground  on  which  a  single 
tax-payer  who  has  been  illegally  assessed  can  ask  for  the  inter- 
ference of  a  court  of  equity."  ® 

§  4.  Thus  the  purchaser  at  a  tax-sale  under  (Wis.)  laws  of 
1854,  c.  66,  or  under  laws  of  1859,  c.  22,  was  entitled  to  a 
deed  at  the  end  of  three  years  from  the  sale  in  all  cases  where 
the  land  remained  unredeemed  at  that  time;  although  the 
lands  of  minors,  married  women,  &c.,  were  subject  to  redemp- 
tion afler  the  delivery  of  the  deed.  And  an  action  against 
the  grantee  in  a  tax-deed  executed  under  either  of  said  sta^ 

^  Hnbbard  v.  Henison,  15  Micb.  146.       *  Macklot  v.  Dayenport»  17  Iowa, 

*  Dean  o.  Oleason,  16  Wis.  1 .  379. 

*Bond  9.  KencMba,    17  Wib.  284;  ^  Connellj  v.  Parkrille,  &c.,  32  Mi». 

Mills  :;.  Gleason,  11  Wis.  470.  496. 

*  Deane  v.  Todd,  22  BCis.  90.  "  Jones  v,  Newark,  3  Stockt.  452. 
'Van  Cott  V.  Milwaukee,  &c.,  18  *Per   Bigelow,    C.   J.,    Brew«r   a 

Wis.  247  ;  Mutual,  &c  i;.  Supenrisora,    Springfield,  97  Biass.  (1  Browne)  154. 
8  Bosw.  683. 
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ntes,  to  restrain  him  from  entering  npon  the  land,  cutting 
timber,  &c.,  cannot  be  maintained  by  the  original  owner, 
though  still  entitled  to  redeem,  unless  he  has  redeemed  in 
fact  or  offers  to  do  so«^  So  an  injunction,  to  restrain  the  city 
of  Atchison  from  selling  certain  lots  for  non-payment  of  an 
illegal  tax,  will  not  be  granted,  the  remedy  at  law  being  clear 
and  undoubted.^  So,  the  school  directors  of  a  township  having 
assessed  a  school  tax  of  eleven  mills,  eight  for  school  purposes 
and  three  for  building  new  schools,  a  property-holder  filed  a 
bill  ibr  an  injunction  to  restrain  the  collector  from  enforcing 
the  tax,  on  the  ground  that  it  was  greatly  in  excess  of  what 
was  necessary,  but  not  alleging  any  irregularity,  neglect  of 
duty,  or  excess  of  authority  in  the  directors.  Held,  as  the 
bill  averred  only  an  indiscreet  exercise  of  a  clearly  granted 
discretion,  that  bill  could  not  be  sustained.^ 

§  5.  In  the  case  of  Ottawa  v.  Walker  (21  111.  610),  Mr. 
Justice  Walker  makes  the  following  distinction,  which  may 
perhaps  tend  to  reconcile  some  of  the  discordant  decisions 
upon  the  subject  now  under  consideration.  "  Where  a  cor- 
poration, or  an  officer,  or  a  body  of  individuals  are  vested  with 
the  power  to  levy  a  tax  for  a  specific  purpose,  a  court  of  equity 
will  not  inquire  into  the  regularity  of  the  exercise  of  the 
power,  but  leave  the  parties  to  their  remedy  at  law,  unless  it 
is  exercised  for  firaudulent  purposes.  But  when  the  law  has 
conferred  no  power  to  levy  a  tax,  or  in  case  a  person  or  an 
officer  not  authorized  by  law  to  exercise  such  a  power,  shall 
levy  a  tax,  or  when  the  proper  persons  shall  make  the  levy  for 
purposes  on  the  face  of  the  levy,  not  authorized,  or  for  fraudu- 
lent purposes,  a  court  of  equity  may  stay  its  collection  by 
injunction." 

§  6.  In  other  cases,  the  following  distinctions  are  made. 

§  7.  Equity  will  not  interpose,  to  declare  void  a  sale  for 
taxes,  and  to  restrain  the  execution  of  a  deed,  on  the  ground 
of  irregularity,  when  it  appears  that  the  owner  of  the  land 

1  Wright  V.  Wiii«,  18  Wis.  45.  »  Wharton  v.  School  Directon,  4S 

*  Bnrnes  v.  Atchison,  2  Eans.  454.       Penn.  358. 
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has  suffered  no  injustice,  but  has  even  been  benefited,  bv 
such  in'egularity.  But  where  the  established  principle  of  tax- 
ation has  been  violated,  and  actual  injustice  will  ensue;  or 
the  tax  is  levied  for  an  unauthorized  purpose :  equity  wiU  in 
proper  cases  interfere.*    ' 

§  8.  Equity  will  not  enjoin  a  tax  before  levy,  and  only  to 
protect  the  plaintiff;  and  one  individual  cannot,  in  this  mode, 
protect  the  public.  But  equity  may  thus  interpose,  where 
there  are  numerous  individual  interests  arising  from  the  same 
injury." 

§  9.  The  charter  of  a  city  declared,  that,  on  or  before  the 
1st  of  July  in  each  year,  the  assessors  should  return  their 
assessment-roll  to  the  common  council,  by  depositing  the  same 
with  the  clerk ;  that,  when  the  roll  should  have  been  revised 
and  corrected  by  the  council,  it  should  be  filed  with  the  clerk, 
and  the  order  approving  it  entered  in  the  proceedings  of  the 
cotmcil ;  and  that,  on  the  first  Monday  of  July  in  each  year, 
or  within  ten  days  thereafter,  the  council  should  determine 
the  amounts  of  taxes  to  be  levied  for  general  city  purposes, 
&c.,  and  should,  by  resolution,  levy  the  same.  In  an  action 
to  restrain  the  execution  of  deeds  for  lands  sold  for  taxes  of 
1858,  it  appeared  that  the  council,  through  inadvertence,  did 
not  determine  the  amounts  and  levy  the  taxes  for  that  year 
until  the  26th  of  July,  and  that  the  assessment-roll  was  not 
filed  and  corrected  until  August  following.  Held,  that  these 
irregularities  would  not  avoid  the  tax,  even  at  law ;  and  stiD 
less  would  they  entitle  the  plaintiff  to  relief  in  equity.  The 
case  was  distinguished  from  cases  under  statutes,  requiring  the 
assessment-rolls  to  be  lodged  with  the  clerk  before  complaints 
could  be  heard  and  mistakes  corrected.  The  charter  in  this 
case  provided  for  such  redress  by  the  board  of  assessors  be- 
fore the  roll  was  to  be  deposited  with  the  clerk,  and  it  was  not 
claimed  that  the  plaintiff  was  deprived  of  the  remedy.  •  It 
was  alleged,  that,  between  the  return  of  the  delinquent  list  and 
the  sale,  large  sums  were  unlawftdly  added  to  the  amounts 

1  Waiden  r. Superrison,  14  YTiB, 61S|        <  Miller  o.  Onmdj,  18  Mich.  540. 
Kellogg  V.  OshkoBh,  lb.  623. 
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charged  against  the  several  lots,  and  that  thejr  were  included 
in  the  amounts  for  which  the  lots  were  sold  and  the  certificates 
given.  Held,  if  the  allegation  had  been  sustained,  the  plain- 
tiff would  have  been  entitled  to  restrain  the  execution  of  deeds, 
in  case  the  sums  so  added  could  not  be  ascertained  and  dis- 
tinguished firom  others.^ 

§  10.  A  late  case  involved  the  effect  of  an  injunction  upon 
an  appropriation  of  money  by  a  to^vn,  daimed  to  be  invaHd, 
but  ratified  by  an  act  of  the  legislature. 

§  11.  In  August,  1868,  a  town  voted  to  appropriate  money 
to  soldiers  who  should  be  drafted.  An  injunction  was  ordered 
upon  the  town  and  its  ofiScers.  In  September  a  similar  appro- 
priation was  made  and  a  committee  appointed  to  expend  it. 
All  but  one  of  this  committee,  who  did  not  accept,  gave  an 
order  to  B,  who  was  draft;ed,  and,  his  commutation  being  paid, 
he  assigned  the  order  to  the  plaintiff.  In  August,  1864,  the 
town  ratified  the  doings  of  September,  1868,  pursuant  to  an 
act  of  the  legislature,  authorizing  such  ratification.  The  in- 
junction was  continued,  and  in  December,  1864,  with  the  col- 
lusive assent  of  the  selectmen,  perpetuated.  Held,  the  ratifi- 
cation was  valid  notwithstanding  the  injunction;  the  order 
valid ;  and  the  injunction  no  defence  to  a  suit  upon  it.^ 

1  WHb  V,  Johnson,  17  Wis.  59S.  See  Bartholomew  t;.  Harwinton,    83 

*  Waldo  V.  Portland,  33  Conn.  363.    Conn.  408. 
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CONSTITUTIONAL  OB  STATUTORY  PRIVILEGE— COPYRIGHTS; 

PATENTS ;  TRADE-MARKS,  ETC. 

1.  Constitutional  right. 
1  a.  Statntorj  right. 

2.  Copyrights  and  patenta. 
5.  Copyrights. 

17.  Manuscripts. 
20.  False  adyertisement. 
£1.  Patents. 
40.  Trade-marks. 
51.  Other  privileges. 

§  1.  A  CONSTITUTIONAL  privilege  may  be  protected  by  in- 
junction. (See  Carporatwn,  FraTichise^  Bridge.^  Thus, 
where  a  county  is  established  by  the  legislature,  in  violation 
of  the  Constitution,  although  a  writ  of  qiu>  warranto  is  proper, 
equity  will  interfere,  by  injunction,  to  stop  an  organization  of 
the  county,  on  the  principle  of  quia  timety  to  prevent  great  and 
hreparable  injury ;  and  any  person  aggrieved  may  apply  for 
the  remedy.^  So,  while  Congress  has  power  to  regulate  com- 
merce between  States,  and  must  prescribe  rules  before  the 
courts  can  act ;  the  courts  may  interfere  to  prevent  irreparable 
injury  to  individuals  or  to  the  United  States  by  an  obstruction 
to  commerce.' 

§  1  a.  An  mjunction  wUl  be  granted,  to  secure  to  a  party 
the  enjoyment  of  a  statute  privilege,  (a)  of  which  he  is  in 

^  Bradley  v.  Commissioners,  2  Hump.  ^  United  States  v.  Railroad,  &&,  6 
42S.  McLean,  517. 

(a)  Statutory  prohUntums  may  also  be  enforced  by  injunction.  Thus,  where  a 
judgment  upon  a  gaming  contract  is  void,  by  statute,  equity  will  relieye  against 
such  judgment,  though  the  defence  might  have  been  made  at  law.  Lucas  v. 
Waul,  12  S.  &  M.  157.  So  although  a  note  has  been  assigned  to  a  bond  fidt 
holder  for  yalaahle  consideration,  without  notice.   lb.  So  where  a  note  given  ibr 
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actual  possession,  when  the  legal  title  is  settled.^  Or  against 
adverse  claims,  until  their  validity  has  been  settled  by  a  trial 
at  law.'  It  is  said,  ^^  the  equity  jurisdiction  in  such  a  case  is 
extremely  benign  and  salutary.  Without  it,  the  party  would 
be  exposed  to  constant  and  ruinous  litigation,  as  well  as  to 
have  his  right  excessively  impaired  by  frauds  and  evasion.  If 
such  a  contrivance  as  this  case  presents  is  to  be  tolerated,  all 
our  statute  privileges  of  the  like  kind,  on  which  millions  have 
been  expended,  would  be  rendered  of  little  value,  and  the 
moneys  have  been  laid  out  in  vain."  ^  Thus,  upon  a  bill  by  the 
plaintiff,  as  lessee  of  a  piece  of  ground,  against  the  trustees  of 
a  turnpike,  to  stay  them  from  digging  gravel ;  it  appeared 
that  the  ground  in  question,  three  acres  and  a  half,  had  been 
added  by  the  plaintiff,  a  gardener,  to  seven  acres  occupied  by 
him  as  such.  Held,  the  exception  of  gardens  in  the  turnpike 
act,  under  which  the  defendants  justified,  was  not  restricted  to 
gardens  annexed  to  houses,  but  applied  to  all  fields  planted 
with  garden  stuff;  and  an  injunctioiv was  ordered.^  So,  the 
plaintifis,  master  and  wardens  of  the  port  of  New  York,  being 
a  corporation  established  by  a  law  of  the  State,  with  a  clerk 
and  a  common  seal,  and  the  members  State  ofiScers,  with 
duties  specifically  laid  down  and  fees  fixed;  the  defendants, 
an  association  of  persons,  claiming  to  be  appointed  by  the 
chamber  of  commerce  and  board  of  underwriters,  advertised 
to  perform  duties  nearly  similar  to  those  created  by  the  act  of 
incorporation.  Held,  on  application  for  an  injunction,  the 
grant  to  the  wardens  was  in  the  nature  of  a  franchise,  and 
no  other  persons  than  members  of  their  corporation  had  snj 
right  to  perform  their  duties ;  that  the  grant  of  compensaticm 
carries  with  it  an  exclusive  right  to  perform  the  services  which 
earn  them  ;  and  the  defendants  were  enjoined,  although  there 
was  a  remedy  at  law.^  So  where  a  bill  has  been  filed,  on  rela- 
tion of  the  attorney-general,  for  an  injunction  against  the  State 

1  Croton,  &c.  v.  Ryder/ 1  John.  Ch.  *  Croton,  &c  v.  Rjder,  1  John.  Ch. 

611.  615. 

*  liyingston  v.  Van  Ingen,  9  John.  *  Hughes  v.  Brand,  1  Ambl.  lOS. 

507.  *  Tjack  v.  Bromlej,  4  Edw.  Ch.  258. 

a  bet  npon  a  hone-raoe  ib  absolntelj  Toid;  a  judgment  on  inch  note  is  also  Toid, 
and  wiU  be  so  declared  by  a  court  of  equity,  on  application  of  the  defendant. 
ICartin  v.  TerraU,  19  S.  &  M.  571. 
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treasurer,  to  prevent  his  paying  out  money  under  a  statute,  as 
unconstitutional ;  a  denial  of  the  injunction  should  not  also 
decree  payment  of  the  money  according  to  the  act.^ 

§  1  b.  The  (Penn.)  act  of  April  8th,  1846,  forbidding  any 
court  of  equity  in  Philadelphia  firom  granting  or  continuing 
injunctions  against  the  erection  or  use  of  any  public  works  of 
any  kind,  erected  or  in  progress  of  erection,  under  the  author- 
ity of  an  act  of  the  legislature,  until  the  question  of  damages 
shall  be  decided  by  a  common  law  court;  applies  to  the  laying 
out  and  construction  of  a  public  park,  and  also  to  works 
^*  erected  or  in  progress,''  not  at  the  date  of  the  enactment, 
but  at  the  time  of  the  resort  to  a  court  of  equity.  Hence  the 
claimant  of  a  right  of  way,  over  land  regularly  appropriated  by 
the  city  for  a  public  park,  is  not  entitled  to  an  injunction 
against  the  city,  where  he  has  not  instituted  proceedings  at 
law.* 

§  2.  By  the  Constitution  of  the  United  States,  Congress  is 
empowered  to  promote  the  progress  of  science  and  the  useful 
arts,  by  securing,  for  limited  times,  to  authors  and  inventors, 
the  exclusive  right  to  their  writings  and  discoveries.  And,  by 
successive  acts  of  Congress,  the  power  of  issuing  injunctions 
in  this  class  of  cases  is  expressly  vested  in  the  courts  of  the 
United  States.  *^  Under  the  foregoing  constitutional  and 
legislative  provisions,  it  has  been  held  by  the  Court  of  Appeals 
of  the  State  of  New  York,  that  the  jurisdiction  in  the  case  of 
infringements  of  patents  is  exclusively  in  the  courts  of  the 
United  States.  The  reasoning  of  the  learned  judge  in  the 
case  of  Dudley  v.  Mayhew,  tends  to  show  that  the  jurisdiction, 
with  respect  to  literary  works  and  mechanical  inventions, 
stands  upon  the  same  ground.  It  is  believed  that  the  juris- 
diction to  restrain  by  injunction  the  infringement  of  a  patent, 
or  the  invasion  of  a  copyright,  is  exclusive  in  the  courts  .of  the 
United  States."  »  (a) 

1  People  V.  Pacheco,  S7  Cal.  175.  XJ.  S.  369 ;  U.  S.  Laws,  1836,  242,  | 

>  Wolbert  v.  PhilAddphia,  4S  Fenn.  17 ;  Bnghtly'g  U.  S.  Dig.  193  n.  t., 

439.  732  n.  t. ;  Dudley  v,  Mayhew,  3  Comst 

*  U.  S.  Const,  art.  1,  §  8 ;  6  Laws  9 ;  Wil.  £q.  Jnris.  384-5. 

(a)  A  contrary  doctrine  was  held  by  a  majority  of  the  oonrt^  in  Woolsey  v. 
Jadd,  4  Dner,  379. 
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§  3.  An  early  English  case  seems  to  justify  this  close  con- 
nection between  the  two  rights  of  patent  and  copyright 

§  4.  Bill  to  restrain  the  printing  of  Bibles^  the  plaintifib 
claiming  as  king's  printers,  under  several  patents  continued 
down  by  mesne  assignments.  In  the  eighth  year  of  Charies 
I.  such  patent  was  granted  to  the  University  of  Oxford,  and 
afterwards  confirmed.  It  was  observed,  that  the  Bible  was 
translated  at  the  king's  own  charge,  and  that  printing  was 
brought  in  by  Henry  VI.  at  his  own  charge.  The  Lord 
Keeper  was  of  opinion  that  it  was  never  meant  by  the  patent 
to  the  University,  that  they  should  engross  the  printing,  and 
prevent  the  king's  farmers  of  the  benefit  of  their  patent ;  but 
ordered  an  action  and  trial  at  law,  the  defendants  to  admit  the^ 
printing  a  competent  number  of  Bibles,  and  refused  an  inter- 
mediate injimction.^ 

§  5.  Copyrights  are  a  frequent  subject  of  equity  jurisdic- 
tion and  of  injunction,  (a)  As  showing  the  necessity  for  the 
remedy  of  injunction  in  the  case  of  copyrights,  Judge  Story 
remarks :  "  The  sale  of  copies  by  the  defendant  is  not  only, 
in  each  instance,  taking  from  the  author  the  profit  upon  the 
individual  book,  which  he  might  otherwise  have  sold;  but 
it  may  also  be  injuring  him,  to  an  incalculable  extent,  in  re- 
gard to  the  value  and  disposition  of  his  copyright,  which  no 
inquiry  for  the  purpose  of  damages  could  fully  ascertain.  In 
addition  to  this  consideration,  the  plaintiff  could  at  law  have 
no  preventive  remedy,  which  should  restrain  the  future  use  of 

1  Hills  V.  Uniyenitj,  &c,  I  yeni.275. 

(a)  Milton's  "Paradise  Lost"  was  the  subject  of  four  injiinctioits.  Tonson 
V.  Walker,  8  Swanst.  673.  A  well-known  reUgions  work,  "  The  Whole  Daty 
of  Man/'  was  protected  in  the  same  waj.  Ejre  v.  Walker,  4  Bnrr.  2325 ;  3 
Swanst  673. 

An  author,  as  well  as  publisher,  may  be  restrained  bj  injunction.  Thus, 
where  an  author  sold  his  copyright,  and  ooyenanted  not  to  publish  any  other 
work  to  the  prejudice  of  the  one  sold ;  he  was  restrained  from  such  pubUcation 
by  injunction.    Barfield  v.  Nicholson,  2  Sim.  &  St.  1. 

In  a  yery  late  case  the  question  of  yiolation  of  copyright  is  said  to  depend 
upon  the  injurious  reMult  of  the  publication  complained  of,  notwithstanding  ftdl 
acknowledgment  of  the  former  work,  and  the  absence  of  any  dishonest  porpoie. 
Scott  V.  Stanford,  Law  Bep.  (£ng.)  £q.,  May,  1867,  p.  718. 
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his  invention  or  the  future  publication  of  his  work.  Besides, 
the  bill  usually  seeks  an  account,  in  one  case  of  the  books 
printed,  and  in  the  other  of  the  profits  which  have  arisen  from 
the  use  of  the  invention."  ^  (a) 

§  6.  It  is  said :  "  Formerly  courts  of  equity  would  not  in- 
terfere, by  way  of  injunction,  to  protect  copyrights,  until  the 
title  had  been  established  at  law.  But  the  present  course  is, 
to  exercise  jurisdiction  in  all  cases,  where  there  is  a  clear  color 
of  title,  founded  upon  a  long  possession  and  assertion  of 
right."  ^  Though  an  injunction  pendente  lite  should  not  be 
granted  on  light  grounds,  nor  in  doubtftd  cases,  but  should 
await  the  full  proof  upon  the  final  hearing.' 

§  6  a.  The  plainti£^  being  derk  and  registrar  of  the  London 
coal  market,  and  having  charge  of  the  books,  was  accustomed 
to  publish,  under  authority  of  the  company,  at  a  considerable 
profit  to  himself,  statistical  returns,  extracted  firom  the  books, 
of  all  coal  imported  into  the  cily ;  publishing  them  annually 
in  sheets,  and  supplying  them  to  subscribers  at  XS  3«.  per 
annum.  The  defendant  published  a  work,  under  authority 
of  the  Lords  of  the  Treasury,  giving  the  mineral  statiistics  of 

1  2  Story's  Eq.  246,  §§  932^ ;  Pier-        *  2  Story's  £q.  248,  §  935. 
pont  V.  Fowle,  2  W.  &  M.  28.  *  Bedfield  v.  Middleton,    7    Bosw. 

649. 

(a)  But  a  leading  case  of  high  authority  points  out  the  following  limitations 
of  equity  jurisdiction^  and  distinctions  between  English  and  American  practice. 
An  injunction,  as  a  preventive  remedy,  is  more  ample  and  appropriate  than  a 
suit  at  law ;  and  hence,  when  it  is  asked,  and  an  account  and  disclosure  of  &cts 
desired,  they  will  be  required,  in  order  to  settle  the  question  in  controversy.  But 
equity  cannot  relieve  on  the  ground  of  a  right  which  the  party  has  fiiiled  to  re- 
dress at  law ;  but  proper  matters  for  the  exercise  of  its  jurisdiction  must  be  set 
out  and  sustained.  Stevens  v.  Gladding,  17  How.  447 ;  Stevens  v.  Cady,  2 
Curt.  200.  If  no  benefit  appears  to  be  gained  by  proceedings  in  equity  rather 
than  at  law ;  the  bill  will  be  dismissed  without  prejudice,  in  order  that  proceed- 
ings may  be  bad  at  law.  In  England,  where  the  powers  of  law  and  equity  are 
concurrent,  equity  may  in  its  discretion  proceed  to  act ;  but  in  the  Circuit  Court 
of  the  United  States  it  is  otherwise,  under  the  judiciary  act  of  1789,  if  the  rem- 
edy at  law  and  in  chancery  is  equally  full  and  perfect ;  and  the  objection  may 
sometimes  be  taken  under  the  answer,  and  at  the  hearing,  as  well  as  by  de- 
murrer. But  where  the  title  to  the  copyright  under  a  contract  of  sale  is  also 
in  dispute ;  this  question  may  be  settled  in  equity,  in  preference  to  sending  the 
parties  to  the  law  side  of  the  court.    lb. 
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the  United  Kingdom  for  preceding  years,  and  costing  2s,  6(2. ; 
into  the  edition  of  which  work  for  1866  he  incorporated  the 
plaintiff^s  retnms  for  the  la^t  nine  years,  with  a  prominent 
acknowledgment  of  this  source  of  information.  These  retnms 
formed  one  third  of  the  entire  work.  Held,  a  case  for  in- 
junction.^ 

§  7.  An  injunction  was  granted  to  protect  a  copyright  in 
an  East  Indian  calendar  or  directory,  it  appearing  that  the 
work  complained  of  was  a  mere  copy  with  colorable  variations. 
Lord  Chancellor  Erskine,  in  answer  to  the  argument  that  the 
work  in  question  was  not  in  its  nature  a  proper  subject  of 
copyright,  remarked :  "  In  the  case  of  Dr.  Trusler's  Chronol- 
ogy all  the  remarkable  events,  the  accounts  of  eminent  per- 
sons, every  matter  of  curiosity  and  interest,  were  subjects  of 
information  past  and  gone  by,  which  could  not  be  altered. 
All  human  events  are  equally  open  to  all.  Dr.  Trusler  finally 
had  the  decision  in  his  &vor.  The  next  is  the  case  of  a  map. 
How  is  it  possible  to  have  a  copyright  in  a  map  of  the  Island 
of  St.  Domingo  ?  Must  not  the  mountains  have  the  same 
position,  the  rivers  the  same  course  ?  The  answer  was,  that 
the  subject  of  the  plaintiff's  claim  was  a  map,  made  at  great 
expense,  fix>m  actual  surveys.  The  defendant's  map  was  a 
servile  imitation.  In  the  case  of  the  chart  of  the  English 
Chahnel,  must  not  the  latitude  and  longitude  of  the  several 
points  upon  the  adjoining  shores  and  the  soundings,  be  the 
same  as  they  were  placed  by  nature  ?  They  must  be  the 
same,  or  the  chart  must  destroy  the  mariner.  What  room, 
then,  can  there  be  for  originality  ?  That  may  be  a  reason  for 
not  making  a  new  chart,  but  it  is  no  reason  for  a  servile  imita- 
tion. In  the  case  of  Patterson's  Road-Book,  the  very  errors 
were  copied.  The  charts  representing  twenty-five  fitthoms 
water,  where  there  was  dry  land,  would  have  wrecked  the 
mariner.  In  the  Road-Book,  where  Mr.  Justice  Grose's 
beautiful  seat,  the  Priory,  is  noticed,  an  error  in  printing  his 
name  was  exactly  copied."  * 

1  Scott  p.  Stanford,  Law  Bep.  (Eng.)       >  Matthewson  9.  Stockdak,  IS  Yes. 
Eq.,  May,  1S67,  p.  71S.  270,  S7S. 
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§  8.  In  another  leading  case  upon  this  subject,  the  plaintiff 
had  a  copyright  for  six  short  poems  and  parts  of  longer  ones, 
included  in  a  work  of  the  defendant's,  which  contained  an 
original  essay  on  modem  English  poetry,  biographical  sketches 
of  a  large  number  of  modem  poets,  and  selections  from  their 
poems.  The  bulk  of  the  defendant's  work  consisted  of  the 
selections,  but  they  were  alleged  to  have  been  inserted  for  the 
purpose  of  illustrating  the  essay.  Held,  the  plaintiff  was  en- 
titled to  an  injunction.^ 

§  9.  But,  in  Osborne  v.  Donaldson,^  Lord  Chancellor  Hen- 
ley declined  granting  an  injunction  founded  upon  copyright 
at  common  law^  remarking  ^^  that  it  was  a  point  of  so  much 
difficulty  and  consequence  that  he  should  send  it  to  law  for 
the  opinion  of  the  judges."  So,  in  Baskett  v.  Cunningham,^ 
being  a  bill  brought  by  the  king's  printer  to  restrain  the  pub- 
lication of  a  digest  of  the  statutes,  it  appeared  that  the  defend- 
ant had  contracted  with  Strahan  &  Woodfall,  proprietors  of 
the  patent  for  printing  law  books,  and  the  work  was  printed 
at  their  press.  The  answer  disclaimed  all  property  in  the 
work.  A  general  injunction  was  reAised,  Lord  Chancellor 
Henley  remarking :  ^^  I  am  of  opinion  that  this  work  is  entirely 
within  the  patent  of  the  king's  printer,  and  that  these  notes 
are  merely  collusive.  But  I  shall  not  interfere,  but  leave 
them  to  adjust  their  rights  in  a  due  course  of  law.  The  in- 
junction must  therefore  be  to  restrain  the  proprietors  from 
printing  at  any  other  than  a  patent  press."  ^  And  in  trifling 
cases  an  injunction  has  been  denied.  Thus,  in  a  periodical 
work  of  theatrical  criticism,  the  defendant  inserted  a  few 
pages  qf  scattering  passages  from  a  farce  of  the  plaintiff,  forty 
pages  in  length.  The  profits  did  not  amount  to  X8.  Held, 
a  bill  for  injunction  should  be  dismissed.^  So  an  injunction 
was  refrised  against  the  copying  of  tables  of  calculations, 
which  could  be  cast  anew  for  less  than  £8,  and  in  a  short 
tune.* 

1  Campbell  v.  Soott,  11  Sim.  31.  *  Whittingham  v.  Wooler,  2  Swanst 

'  2  ]Bd.  327.  428 

•  2  lb.  137.   '  •  Baily  ».  Taylor,  1  Buss.  &  My.  73. 

*  Baskett   v.    Cimiiiiigham,   2   Ed. 
137-8. 


474  THE  LAW  OP  INJUNCTIONS.  [CH.  XXT. 

§  9  a.  In  1863,  A  registered  a  proposed  new  magazine^  to 
be  called  Belgravia.  In  1866,  the  magazine  not  having  ap- 
peared, B,  without  notice,  projected  another,  of  the  same 
name,  and  incurred  considerable  expense  in  preparing  it,  and 
extensively  advertising  it  in  August  and  September,  as  about  to 
appear  in  October.  A,  knowing  this,  hastily  prepared  to  pub- 
lish his  own  magazine  before  the  other,  and  in  iJie  mean  time 
accepted  an  order  from  B  for  advertising  B's  magazine  on  the 
covers  of  his  own  publications,  and  first  informed  B,  that  he 
objected  to  his  work,  on  the  25th  of  September,  the  day  of 
publication  of  A's  first  number.  B's  magazine  appeared  in 
October.  Upon  a  bill  filed  by  B  to  restrain  A's  publication, 
held,  B's  advertisements  and  expenditure  did  not  give  him  any 
exclusive  right  to  the  name ;  and  an  injunction  was  refused. 
Also,  on  a  bill  filed  by  A,  to  restrain  B  firom  using  the  name, 
as  A's  trade-mark  ;  that  the  registering  of  the  title  gave  A  no 
copyright  in  the  name,  and  this  injunction  was  also  refused. 
Sir  G.  J.  Turner  remarks:  "This  case  being  —  altogether 
new,  must  be  considered  upon  principle.  —  The  plaintiff  must 
show  some  property  —  in  the  subject-matter.  —  That  expen- 
diture upon  a  work  not  given  to  the  world,  can  create,  as 
against  the  world,  an  exclusive  right  to  cany  on  a  work  of 
this  nature,  seems  to  me  a  proposition  quite  incapable  of  being 
maintained.  —  An  advertisement  is  nothing  more  than  an 
announcement  of  an  intention  — -  to  publish  —  a  work  under 
a  given  title.  —  He  does  not  by  his  advertisements  come  under 
any  obligation  to  the  public  to  publish  the  work.  —  When  we 
are  dealing  with  a  question  so  entirely  new  —  we  cannot  dis- 
pose of  the  case  without  considering  the  conveniences  and 
inconveniences. — What  amount  of  expenditure,  and  what 
degree  of  publicity,  will  be  sufficient.  —  In  the  case  of  adver- 
tisement followed  by  publication,  the  party  publishing  has 
given  something  to  the  world,  and  there  is  some  consideration 
for  the  world's  giving  him  a  right.  —  There  is  a  total  want  of 
consideration."  Sir  H.  M.  Cairns,  L.  J.,  says :  "  The  court 
has  no  means  of  judging  —  upon  a  question  of  reputation. 
We  have  no  test  which  we  can  apply.  —  This  case  cannot  be 
decided  on  the  ground  of  the  loss  which  may  be  sustained  by 
the  plaintiff.  —  The  first  question  — is,  is  there  a  right,  or  is 
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there  a  property —  to  be  protected*  — The  right  of  the  plain- 
tiff mnst  stand  npon  his  own  title,  and  not  upon  any  act  of 
the  defendant."  In  reference  to  the  other  bill,  Sir  H.  M. 
Cairns,  L.  J.,  remarks :  "  The  plaintiffs  —  rest  their  claim 
upon  two  grounds.  First,  that  they  have  a  right,  by  way  of 
copyright,  to  the  word  *  Belgravia,'  as  a  title  ;  and,  secondly, 
that  it  has  become  by  sale  in  the  market  of  their  goods,  a 
species  of  trade-mark.  —  When  was  the  copyright  acquired  ? 

—  The  copyright  under  the  act  is  ^  a  right  of  printing,  or  other- 
wise multiplying  copies  of  any  *  volume,  part  or  division  of  a 
volume,  &c.  **  separately  published. '  •—  At  the  time  of  making 
the  entry  in  the  register  —  there  was  no  volume,  no  part  of  a 
volume,  no  sheet — of  any  kind.  —  There  was  nothing  in  ex- 
istence except  that  very  entry  itself,  and  the  entry  of  the 
name  of  a  future  publication.  —  As  regards  the  time  of  pub- 
lication —  could  a  title  be  acquired  at  that  time  to  the  word 
*  Belgravia  ? '  I  think  that  it  could  not.  —  There  had  been 
the  use  of  the  term  —  in  advertisements  —  for  two  or  three 
months.  —  The  term  —  as  the  title  of  a  magazine,  was  familiar 
to  the  public  —  and  no  copyright  could  be  claimed.  I  appre- 
hend—there cannot  be  what  is  termed  copyright  in  a  single 
word,  although  the  word  should  be  used  as  a  fitting  title  for  a 
book.  The  copyright  —  must  be  —  in  some  words  in  the  shape 
of  a  volume,  or  part  of  a  volume,  which  is  communicated  to 
the  public,  by  which  the  public  are  benefited,  and  in  return 
for  which  a  certain  protection  is  given  to  the  author.  —  The 
declaration  of  an  intention  to  use  at  a  future  period  the 
term  —  would  not  secure  any  protection — as  a  trade-mark.  — 
Can  they,  who  are  led  to  this  publication  —  from  the  circum- 
stance that  they  knew  Mr.  Maxwell  was  projecting  a  similar 
publication  similarly  named,  and  who  abstained  from  inform- 
ing him  of  any  right  —  which  they  intended  to  assert  —  who 
communicated  with  him  —  at  a  most  critical  period  of  his 
work,  leading  him  to  believe  —  that  they  would  be  willing  to 
herald  the  publication  —  can  they  come  forward  —  publishing 
a  number  of  their  own  work  and  say,  *  now  we  ask  the  Court ' 
of  Chancery  to  restrain  Mr.  Maxwell.  Undoubtedly  they 
cannot.  —  The  court  —  would  be  countenancing  that  conduct 

—  fer  removed  firom  the  kind  of  fair  and  candid  dealing  which 
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one  would  like  to  see  prevailing  between  two  commercial  firms 
or  two  -men  of  business."  In  both  cases,  the  plaintiffs  were 
ordered  to  pay  costs.^ 

§  10.  A  bill  in  equity  against  three  defendants  made  title 
on  its  face  in  the  plaintiff  to  a  copyright,  and  showed  a 
wrongfiil  and  wilfid  violation  of  it  by  all  the  defendants,  and 
serious  injuries  inflicted  by,  and  apprehended  from  such  viola- 
tion, and  prayed  for  an  injunction  against  all  the  defendants, 
and  for  a  discovery  fix)m  all.  On  general  demurrer,  held,  the 
relief  by  injunction  was  not  dependent  upon  the  discovery 
prayed  for,  but  rested  on  the  equities  set  forth  in  the  bill,  and 
might  be  reftised  or  granted  irrespective  of  the  discoveiy, 
although  the  bill  was  bad  as  a  bill  of  discovery.' 

§  11.  Neither  the  bill  nor  affidavit  need  specify  the  parts 
of  the  work  claimed  to  be  printed,  though  no  copyright  is 
claimed  in  all  the  identical  passages.^  But  where  A  applied 
for  an  injunction  against  a  stereotyper,  to  prevent  his  selling 
the  books  printed  by  him  from  advance  sheets,  furnished  him 
by  A,  of  a  work  written  by  B ;  held,  an  allegation  that  ^^  the 
sheets  were  sent  to  him  iEbr  the  advantage  of  said  B,''  and 
of  himself,  was  too  vague  to  be  made  the  foundation  of  an 
injunction,  on  the  ground  of  protecting  B's  rights.^ 

§  12.  Where  the  injunction  is  continued,  subject  to  the 
plaintiff's  bringing  an  action,  the  court  will  not  allow  a  con- 
tinuance of  the  sale,  keeping  an  account,  without  consent  of 
the  plaintiff.^ 

§  13.  In  a  very  late  case  it  is  held  that  the  court  will  hesi- 
tate to  commit  a  defendant  alleged  to  have  violated  an  interim 
injunction,  if  he  has  endeavored  to  set  himself  right  with 
regard  to  the  original  charge  against  hun,  of  infringing  the 
plaintiff's  copyright^ 

1  Maxwell  v.  Hogg,  Law  Rep.  (Bug.)  *  Redfleld  v.  Middleton,  7  Bo«w.  €4». 

Eq.,  April,  1S67,  SOS,  321.  *  Sweet  v,  Mangham,  II  Sim.  51. 

>  Atwill  0.  FerreU,  S  Blatch.  Cir.  Ct  *  Corniih  v.  Upton,  4  Law  Timei^ 

99.  N.  8.  S62. 

'  Sweet  F.  Mangbam,  11  Sim.  51. 
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§  14.  It  is  said,  *'  No  copyright  can  exist,  consistentlj  with 
principles  of  public  policy,  in  any  work  of  a  clearly  irreligious, 
immoral,  libellous,  or  obscene  description.  In  the  case  of  an 
asserted  piracy  of  any  such  work,  if  it  be  not  a  matter  of  any 
real  doubt,  whether  it  falls  within  such  a  predicament,  or  not, 
courts  of  equity  will  not  interfere  by  injunction  to  prevent  or 
to  restrain  the  piracy ;  but  will  leave  the  party  to  his  remedy 
at  law."  1 

§  15.  Judge  Story  remarks :  *^  In  some  cases,  a  court  of 
equity  will  take  upon  itself  the  task  of  inspection  and  com- 
parison of  books  alleged  to  be  a  piracy.  But  the  usual  prac- 
tice is,  to  refer  the  subject  to  a  master,  who  then  reports, 
whether  the  books  differ,  and  in  what  respects ;  and,  upon 
such  a  report,  the  court  usually  acts  in  making  its  interlocu- 
tory, as  well  as  its  final  decree."  ^  And  Mr.  Curtis  says,  on 
the  same  point :  ^^  In  general,  if  the  court  sees  strong  ground 
for  supposing  that  the  defendant's  work  is  a  violation  of  the 
plaintiff's  copyright,  the  course  is  to  grant  an  injunction  ex 
parUy  until  answer  or  Airther  order.  Then,  in  order  to  ascer- 
tain the  fact  of  piracy  or  no  piracy,  it  is  referred  to  a  master 
to  examine  into  the  originality  of  the  new  book,  or  the  court 
takes  upon  itself  the  inspection  of  both  works.  Where  the 
works  are  long  and  of  a  complex  character,  containing  original 
matter  mixed  with  much  that  is  common  property,  they  wiU 
be  referred  to  a  master ;  but  where  they  are  of  a  class  afford- 
ing fiunlity  for  the  detection  of  piracy  by  immediate  inspection, 
the  court  will  examine  them."  ' 

§  15  a.  A  bill  was  brought  by  the  plaintiff,  a  bookseller,  for 
an  injunction  against  the  printing  of  a  book  entitled  Modem 
drown  Law;  it  being  alleged  to  be  colorable  only,  and  in  fact 
borrowed  verbatim  from  Hale's  PleoB  of  ike  Oroum^  with  the 
omission  of  some  old  and  repealed  statutes,  and  a  translation 
of  Latin  and  French  quotations.  Lord  Hardwicke  remarked, 
the  act  ^'  ought  to  receive  a  libei*al  construction,  for  it  is  very 
&r  bom  being  a  monopoly,  as  it  is  intended  to  secure  the  prop- 

1  S  Stor/s  Eq.  249,  §  936.  >  Curtis,  Copyr.  3S5. 

'  lb.  254,  §  941. 
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eriy  of  books  in  the  authors  themselyes,  or  the  purchasers  of 
the  copy,  as  some  recompense  for  their  pains  and  labor.  — 
Where  books  are  colorably  shortened  only,  they  are  —  a  mere 
evasion  of  the  statute.  —  But  —  abridgments  may  with  great 
propriety  be  called  a  new  book,  because  —  the  invention,  learn- 
ing, and  judgment  of  the  author  is  shown  in  them,  and  m 
many  cases  are  extremely  useftd,  though  in  some  instances 
prejudicial,  by  mistaking  and  curtailing  the  sense.  —  In  the 
present  case  it  is  merely  colorable  —  but  I  shall  not  be  able  to 
determine  this  properly  until  both  books  were  read  over,  and 
the  case  fairly  stated.  Mr.  Attomey-Greneral  has  said  I  may 
send  it  to  law  to  be  determined  by  a  jury;  but  how  can  this  pos- 
sibly be  done  ?  It  would  be  absurd  for  the  chief  justice  to  sit 
and  hear  both  books  read  over.  —  The  court  is  not  under  an  in* 
dispensable  obligation  to  send  all  facts  to  a  jury,  but  may  refer 
them  to  a  master.  —  It  would  be  much  better  for  the  parties 
to  fix  upon  two  persons  of  learning  and  abilities  in  the  profes- 
sion of  the  law,  who  would  accurately  and  carefully  compare 
them,  and  report  their  opinion.  —  The  House  of  Lords,  very 
often  in  matters  of  account  which  are  extremely  perplexed 
and  intricate,  refer  it  to  two  merchants  named  by  the  parties, 
to  consider  the  case.''     The  case  was  referred  to  an  award.^ 

§  16.  ^^  In  cases  of  the  invasion  of  a  copyright  by  using  the 
same  materials  in  another  work,  of  which  a  large  proportion 
is  original,  it  constitutes  no  objection,  that  an  injunction  will 
in  effect  stop  the  sale  and  circulation  of  the  work,  which  so 
infringes  upon  the  copyright."  • 


§  17.  The  publication  of  unpuNiahed  numu$eript$  has  been 
sometimes  made  the  subject  of  injunction.  It  is  said,  ^^  At 
common  law,  an  author  has  a  right  to  his  unpublished  manu- 
scripts, the  same  as  to  any  other  property  he  may  possess."  ' 
So  it  is  held,  that  the  writing  and  sending  of  a  letter  does  not 
give  the  receiver  a  right  to  pubhsh  it.  ^though  he  may  own 
the  paper,  and  have  a  special  property  in  the  contents ;  the 

1  Gyles  p.  Wiloox,  2  Atk.  142.  •  Per  McLeui,  J.,  little  v.  HjOI,  IS 

s  2  Story's  Eq.  25S,  §  942.  How.  170. 
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title  to  a  copyright  remains  in  the  writer.^  The  author  of  any 
letter  or  letters,  or  his  representatives,  whether  literary  com- 
positions, or  familiar  letters,  or  letters  of  business,  possesses 
the  exclusive  right  of  pabUshing  them.  The  receiver  can 
only  justify  their  publication,  without  consent  of  the  writer, 
by  a  necessity  of  vindicating  his  own  rights  or  character.^  So 
it  is  said,  ^^  An  injunction  restraining  the  publication  of  private 
letters,  must  stand  upon  this  foundation ;  that  letters,  whether 
of  a  private  nature  or  upon  general  subjects,  may  be  consid- 
ered as  tlie  subject  of  literary  property ;  and  it  is  difficult  to 
conceive,  in  the  abstract,  that  they  may  not  be  so.  A  very 
instructive  and  usefid  work  may  be  put  into  that  shape,  as  an 
inviting  mode  of  publication*  In  the  cases  referred  to  upon 
the  letters  of  Pope,  and  Swift,  and  Lord  Chesterfield,  the 
subject  derived  its  right  to  protection  from  its  character  of  a 
literary  composition ;  a  character  which  did  not  cease,  when 
it  was  put  into  the  shape  of  letters."  ^  Thus  an  injunction 
was  granted,  in  favor  of  the  executors  of  Lord  Chesterfield, 
against  the  widow  and  personal  representative  of  his  son,  and 
the  publisher,  to  restrain  the  publication  of  letters  to  his  son.^ 
So  Lord  Hardwicke  granted  an  injunction  against  pubUcation 
of  the  letters  of  Pope,  though  not  of  those  received  by  him.^ 
And  injunctions  were  granted  against  publication  of  the  letters 
of  Swift  and  Bums.*  So,  in  Queensbury  v.  Shebheare,^  an 
injunction  was  granted  against  the  printing  of  the  manuscript 
of  Lord  Clarendon's  History,  a  copy  of  which  had  been  given 
by  Henry,  Earl  of  Clarendon,  to  the  father  of  the  defendant, 
but  not  for  the  purpose  of  pubUcation.  So  the  publication  of 
the  manuscript  of  a  woric  on  book-keeping,  without  consent 
of  the  author,  may  be  enjoined,  though  the  system  is  not  a 
complete  one.^  So  an  injunction  was  granted  against  the 
publication  of  letters  from  an  old  lady,  under  a  weak  attach- 
ment to  a  young  man,  there  having  been  an  agreement  not 
to  publish  them,  but  to  deliver  them  up  for  a  valuable  con- 


1  Pope  V,  Call,  2  Atk.  343 ;  Palin  v.        «  Ambl.  737. 
Gathenx>le,  1    CoH.   (28  Eng.    Cha.)        *  Pope  v.  Curl,  2  Atk.  342. 
565.  *  Thompfion  v.  Stanhope,  Ambl.  737 ; 

>  Woolsey  v.  Jadd/4  Dner,  379.  Cadell  t;.  Stewart,  1  Bed,  Com.  116  n. 

»  Per  Sir  Tho«.  Plnmer,  V.  C,  Per^       »  2  Ed.  329. 
Mval  o.  Phipps,  2  Yes.  &  B.  24.  ^  BarUett  v.  Crittenden,  5  MX.  82. 
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sideration,  and  a  sum  of  money  having  been  actually  paid  to 
the  defendant.^ 

§  18.  Chancery  has  jurisdiction  to  restrain  the  publication  of 
private  correspondence,  only  on  the  ground  of  property, 
either  in  the  composition,  where  it  is  valuable  as  a  literary 
production,  or  in  the  paper  on  which  the  letters  are  written ; 
and  it  will  not  interfere  merely  to.  prevent  an  injury  to  the 
feelings  of  the  parties.'  So  an  injunction  against  publishing 
private  letters,  alleged  to  have  been  obtained  from  an  agent, 
to  whom  they  were  sent  in  confidence,  was  dissolved,  upon 
the  answer,  denying  confidence,  and  alleging,  as  the  object 
of  publication  in  the  defendant's  newspaper,  not  profit,  but 
the  vindication  of  his  character  from  the  public  charge  made 
by  the  plaintiff  of  giving  false  intelligence.^  Nor,  in  general, 
will  equity  enjoin  the  publication  of  commercial  or  friendly 
letters ;  unless  the  publication  would  be  a  breach  of  trust.^ 

§  19.  It  is  said  that  property  in  a  manuscript  may  be  trans- 
ferred or  abandoned.  But  one  who  permits  pupils  to  take 
copies  of  his  manuscripts,  for  the  purpose  of  instructing  tliem* 
selves  and  others,  does  not  thereby  abandon  them  to  the 
public;  and  the  publication  of  them  will  be  restrained  by 
injunction.^ 

§  20.  An  injunction  lies,  to  restrain  the  proprietor  of  one 
work  from  so  advertising  it  as  to  lead  to  the  belief  that  it  is 
another  rival  work ;  but  not  an  advertisement  in  disparage- 
ment of  the  latter,  although  thia  might  be  good  ground  of 
action,  as  a  libel.^ 

§  21.  In  reference  to  patenJU^  (a)  it  is  said :  **  K  no  other 


1  — _  V.  Eaton,  dted  in  S  Yes.  &  Wetmore  v.   SootbII,  3  Edw.  515 ;  9 

B.  8S,  26.  Ves.  &  B.  S7  ;  Gnuuurd  v.  Dunldn,  1 

3  Wetmore  o.  Soovell,  3  Edw.  Ch.  Ball  &  B.  S07 ;  Qee  v.  Pritehaid,  2 

515.  Swanst  402. 

s  Peroeral  v.  Fhippt,  2  Yes.  &  B.  19.  *  2  Kent,  378. 

^Peroeralp.  Fhipps,  2Ye8.&B.  19;  *  Sedej  p.  Fuher,  11  Sim.  581. 

(a)  In  the  late  case  of  Boir  v.  Dniyee,  1  Wall.  531  (donbtleu  an  applieatioB 
for  iiyanction,  though  the  report  does  not  ao  expreeely  find),  in  the  SapfeoM 
Court  of  the  United  States,  it  is  said  (p.  682  n.),  "  The  whole  business  of  rnak- 
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remedy  cotdd  be  given  in  cases  of  patents  and  copyrights,  than 
an  action  at  law  for  damages,  the  inventor  or  author  might  be 
ruined  by  the  necessity  of  perpetual  litigation,  without  ever 
being  able  to  have  a  final  establishment  of  his  rights."  ^  (a) 

§  22.  On  application  for  a  preliminary  injunction,  the  court 
will  only  inquire  whether  a  case  has  been  made,  which,  upon 
the  settled  rules  of  equity,  demands  its  interference  pending 
the  litigation,  in  order  to  prevent  irreparable  injury.  The 
plaintiff's  right  must  be  clear,  and  the  court  will  itself  ex- 
amine the  case,  and  not  be  governed  by  a  verdict.*  More 
especially,  where  the  right  to  a  temporary  injunction  does  not 
depend  upon  any  controverted  and  doubtful  facts,  but  upon 
the  interpretation  of  a  writing,  the  court  is  bound  to  inter- 
pret it,  and  grant  or  refuse  the  injunction  accordingly.^  So 
if,  from  the  various  transfers  of  a  patent  right,  it  is  doubtful 
whether  an  action  at  law  can  be  effectually  brought ;  equity 
will  take  jurisdiction.^  And  where  sufficient  possession  is 
made  out,  a  doubt  as  to  the  validity  of  the  patent  will  not 

1  2  Story's  £q.  245,  §  931.  "  Clmn  v.  Brewer,  2  Cart.  506. 

*  Sickles  V.  Yoangs,  3  Blatch.  293.  «  Bicknell  v.  Todd,  5  MX.  236. 

ing  hats  from  the  disintegrating  of  the  fhr  to  the  production  of  a  hat  body,  wait 
actually  carried  on  and  exhibited  in  the  court  room.  No  similar  argnment, 
perhaps,  was  ever  made  in  any  court  of  law ;  nor  could  a  case  be  explained  in  a 
manner  more  sati^actory.  This  '  clinical '  style  of  argument  illustrated  per- 
fectly the  poet's  truth  — 

*  Segnlui  irritant  anfanM  demiiM  per  Aarem 
Qoain  qiUB  rant  otrnUt  raliJeetft  fldeUbni  et  qoa 
IpM  aibi  tndit  ipeotator.' " 

(a)  In  the  case  of  Bovill  v.  Crate,  Law  Rep.  (Eng.)  £q.,  March,  1866,  p.  890, 
Sir  W.  Page  Wood,  V.  C,  makes  the  following  remarks  on  the  subject  of 
patents :  "  Erery  patentee  is  subjected  to  difficulties  of  a  very  serious  character 
in  all  the  litigations  he  carries  on ;  but  it  appears  to  n^e  instead  of  filing  many 
bills  —  he  might  take  this  course :  After  getting  information  of  case  after  case 
of  infringement,  he  might  select  that  which  he  thought  the  best  in  order  to  try 
the  question  fairly,  and  proceed  in  that  case  to  obtain  his  interlocutory  injunction. 
He  might  write  at  the  same  time  USt\\  the  others  who  were  in  timilar  ecae,  and 
say  to  them  '  Are  you  willing  to  take  this  as  a  notice  to  yon  that  the  present  case 
is  to  determine  yours  1  Otherwise  I  shall  proceed  against  you  by  way  of  inter- 
locutory  injunction;  and  if  yon  will  not  object  on  the  ground  of  delay,  I  do  not 
mean  to  file  bUls  against  all  of  you  at  once.  Am  I  to  understand  that  you 
make  no  objection  of 'that  kind  ?  If  you  do  not  object,  I  shall  file  a  bill  against 
only  one  of  you.'  I  do  not  think  any  court  could  complain  of  a  patentee  for 
taUng  the  course  I  am  suggesting." 

81 
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necessarily  prevent  an  injunction.  The  court  will  look  to 
the  circumstances,  and  the  comparatiye  inconyenience  or  loss 
to  be  occasioned  by  granting  or  withholding  it^  So  where 
a  court  of  equity,  having  heard  a  case  on  full  proofe,  is  well 
satisfied  of  the  originality  of  an  invention,  the  regularity  of 
the  patent,  and  the  fact  of  infringement;  it  will  not  send 
the  case  to  a  jury,  prior  to  granting  a  perpetual  injunction. 
Especially  if  the  questions  in  the  case,  though  questions  of 
fiict,  are  such  as  the  court  can  decide  upon  the  testimony  of 
men  of  science,  as  well  as,  or  better  than,  a  jury ;  and  where 
a  jury  trial  would  be  long,  costly,  or  troublesome.' 

§  23.  No  specified  time  of  use  is  requisite.  It  depends  on 
the  extent  as  well  as  duration  of  the  use  or  sales,  the  utility 
of  the  invention,  the  number  of  persons  interested  in  question- 
ing the  right,  and  the  completeness  of  acquiescence  in  it.^ 

§  24.  Where  a  patent  had  been  in  force  for  twelve  years^ 
and  had  been  the  subject  of  four  suits  against  difierent  per- 
sons, all  of  which  terminated  favorably  to  the  patentee,  and 
in  two  of  which  verdicts  had  been  given  in  favor  of  the  va- 
lidity of  the  patent;  it  was  held  that,  in  a  fifth  case,  the 
patentee  was  entitled  to  an  injunction,  pending  the  trial  of 
the  legal  right,  although  a  new  fact  was  brought  forward, 
tending  to  impeach  the  novelty  of  the  invention  .f 

§  25.  The  distinction  is  made,  that,  where  a  patent  is  new, 
the  court  considers  the  proof  of  the  title  in  the  patentee  to  be 
wanting,  inasmuch  as  the  public  have  had  no  opportunity  of 
contesting  its  validity,  and  therefore  refuses  to  interfere  by 
injunction  until  the  titie  has  been  established  at  law;  but 
where  there  has  been  a  long  enjoyment  and  actual  use  under 
a  patent,  the  public  have  had  an  opportuunity  of  contesting  the 
patent,  and  the  fact  of  their  not'  having  done  so  successfully 
is  at  least  primd  facie  evidence  that  the  titie  of  the  patentee 

^  Sargent  v.  Seagrave,  2  Curt.  558.  Qmii  v.  Brewer,  lb.  506 ;  Woodwortk 

>  Goodyear  v.  Day,  8  Wall.  Jr.  SSS.  v.  Stone,  8  Storr,  749. 

See  Wasnbume  v.  Gould,  3  Story,  122 ;  '  Sargent  v.  I^Mgrave,  S  Cnrt  553. 

Githins  v.  Symes,  2S  £ng.  Law  &  £q.  *  NewaU  v.  Wilaon,  19  Eng.  Law  A 

880 ;  Sargent  v.  Lamed,  2  Curt  840;  Eq.  156. 
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is  good ;  and  the  court  therefore  interferes,  in  such  a  case, 
before  the  right  is  established  at  law.^ 

§  26.  An  injunction  will  not  be  granted,  to  restrain  the 
completion  of  a  contract  which  has  been  entered  into  by  the 
defendants,  with  the  understanding,  owing  to  the  long  acqui- 
escence of  the  plaintiff,  that  only  the  question  of  compensa- 
tion for  the  use  of  the  plaintiff's  patent  was  open  between 
them ;  the  defendants  not  contesting  the  plaintiff *s  rights  in 
the  patent,  or  the  fact  of  infringement.^  But  the  defendants 
will  be  enjoined  from  using  the  patent,  except  for  this  con- 
tract, without  the  plaintiff's  consent,  and  from  disputing  the 
right  granted  by  the  patent,  or  the  plaintiff's  title,  nor  will 
they  be  allowed  to  withdraw  their  offer  to  pay  a  certain  sum 
for  the  use  of  the  invention.* 

§  26  a.  In  1858,  A  took  out  a  patent  in  France,  and,  in 
1861,  in  England,  which  last  he  assigned  to  C.  January, 
1865,  in  a  suit  against  E  for  infringement,  C  obtained  a  de- 
cree, declaring  the  validity  of  the  patent,  and  an  injunction. 
February,  1866,  the  French  court  rendered  a  judgment  of 
d^ch^ance,  declaring  the  French  patent  and  all  rights  under 
it  determined  and  void  from  February,  1864,  for  non-payment 
by  A,  from  that  time,  of  the  annual  prescribed  duties.  Jan- 
uary, 1867,  C  moved  the  commitment  of  E  for  breach  of  the 
injunction.  Held,  the  English,  being  identical  with  the 
French  patent,  was,  by  virtue  of  St.  15  &  16  Vict.  c.  88,  §  25, 
determined,  in  England,  from  February,  1866,  but  the  French 
annulment,  though  in  terms  retrospective,  did  not  affect  the 
English  patent  until  actually  obtained;  that  the  injunction, 
granted  in  January,  1866,  being  coexistent  with  the  patent, 
with  that  terminated,  and  E,  in  answer  to  the  motion  for  com- 
mitment, might  rely  upon  the  legal  termination  of  the  order 
alleged  to  be  violated ;  and  that  C,  as  assignee  of  the  French 
patent,  was  bound  by  the  judgment.^ 


1  Caldwell  v.  Van  YliMengen,  9  Eng.  >  lb. 

Law  &  £q.  51.  *  Daw  v,  Eley,  Law  Bep.  (Eng.)  Eq 

>  Smith     V,    Sharp's,    &c,    Co.,  3  April,  1867,  p.  496. 
31atchf.  C.  C.  545. 
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§  27.  Where,  on  an  application  for  an  injunction,  it  ap- 
peared, that  the  machine  alleged  to  be  an  infringement  con- 
tained the  principle  and  substance  of  the  plaintiff's  indention, 
merely  carrying  it  out  further  in  practice  than  the  plaintiff 
had  done  when  he  took  out  his  patent ;  and  that  the  form  of 
construction  of  the  defendant's  machine  was  in  law  not  even 
an  improvement  upon  that  of  the  plaintiff,  because  it  was 
only  the  result  of  practical  experience  in  the  use  of  the 
plaintiff's  machine:  held,  an  injunction  should  be  granted, 
and,  the  infringement  being  dear  and  the  right  to  the  m- 
junction  manifest,  it  was  not  to  be  stayed  upon  the  defend- 
ants' (although  they  were  pecuniarily  responsible)  giving 
securely.^ 

§  28.  But  equity  will  not  enjoin  the  equitable  owner  of  a 
patent,  on  petition  of  the  legal  owner.^  And  before  a  patentee 
can  have  an  Injunction,  he  must  show  an  exclusive  enjoyment, 
long  enough  to  justify  the  presumption  of  a  right,  or  an  in- 
contestable right.'  Upon  this  subject,  the  following  distinc- 
tions, substantially  conformable  to  the  cases  already  cited,  are 
made :  ^^  Where  a  patent  has  been  granted  for  an  invention, 
it  is  not  a  matter  of  course  for  courts  of  equity  to  interpose 
by  way  of  injunction.  If  the  patent  has  been  but  recently 
granted,  and  its  validity  has  not  been  ascertained  by  a  trial  at 
law,  the  court  wUl  not  generally  act  upon  its  own  notions  of 
the  validity  or  invalidity  of  the  patent,  and  grant  an  immedi- 
ate injunction ;  but  it  will  require  it  to  be  ascertained  by  a 
trial  in  a  court  at  law,  if  the  defendant  denies  its  validity,  or 
puts  the  matter  in  doubt.  But,  if  the  patent  has  been  granted 
for  some  length  of  time ;  and  the  patentee  has  put  the  inven- 
tion into  public  use ;  and  has  had  exclusive  possession  of  it 
under  his  patent  for  a  period  of  time,  which  may  fairly  create 
the  just  presumption  of  an  exclusive  right ;  the  court  will,  in 
such  a  case,  ordinarily  interfere  by  way  of  preliminary  injunc- 
tion, pending  the  proceedings ;  reserving,  of  course,  until  the 
ultimate  decision  of  the  cause,  its  own  final  judgment  on  the 
merits.     And  an  injunction  will  be  granted  not  only  before, 

1  Tracy  v.  Toircy,  2  Blatch.  275 ;        «  Clum  v.  Brewer,  2  Curt.  506. 
Chamberlain  r.  Ganson,  lb.  279  n.  '  Thomas  p.  Weeks,  2  Faine,  92. 
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but  after  the  time  limited  for  the  expiration  of  a  patent,  to 
restrain  the  sale  of  machines,  piratjcallj  manufactured  in  vio- 
lation of  the  patent,  while  it  was  in  force."  * 

§  28  a.  Where  one  of  three  parties  runs  a  machine,  and  the 
other  two  own  it ;  all  may  be  enjoined.^  So  the  directors  of 
a  company,  which  manu&ctures  articles  that  infringe  a  patent, 
who  have  the  management  of  the  business,  and  under  whose 
direction  the  articles  are  made  and  sold,  and  the  company's 
agents,  are  responsible  for  the  infringement,  and  may  be  re- 
strained by  injunction.^ 

§  28  b.  Upon  bills,  to  restrain  infringement  of  a  patent, 
against  both  A,  the  manufacturer,  and  B,  the  user  of  the 
patented  article,  issues  of  fact  being  found  for  the  plaintiff,  he 
is  entitled  not  only  to  an  account  against  A,  but  also  damages 
against  B,  wherever  the  article  is  found.  The  account  does 
not  license  a  use  of  the  article  in  the  hands  of  all  the  pur- 
chasers. The  patent  is  a  continuing  patent,  and,  while  the 
use  lasts,  there  is  a  continuing  damage.^ 

§  28  c.  Where  the  alleged  infringement  of  a  patent  occurs, 
and  the  defendant  resides,  in  another  jurisdiction  ;  an  injunc- 
tion cannot  be  maintained.^ 

§  29.  A,  owning  two  thirds  of  a  patent  right,  filed  a  bill 
against  B,  to  whom  he  had  sold  tlie  other  third,  to  compel  the 
performance  of  an  alleged  agreement  between  them,  by  which 
B  bound  himself  to  discontinue  the  manufacturing,  under  the 
patent,  when  he  should  have  made  enough  to  reimburse  him 
certain  advances,  the  bill  alleging  that  he  had  already  made 
enough.  The  bill  prayed  that  B  might  be  decreed  to  discon- 
tinue ;  and  an  injunction  restraining  him  from  manufacturing. 
B,  by  answer,  which  was  read  as  an  a£Bdavit,  denied  that  he 
had  yet  reimbursed  himself,  and  that  he  was  manufacturing 
imder  the  patent,  and  claimed,  that  the  article  he  was  mann- 

1  2  Story,  £q.  246,  §  984.  *  Penn  v.  Bibby,  Law  Rep.  (Eng.) 

■  Woodworth  v.  Edwards,  3  W.  &    Eq.,  March,  1867,  p.  806. 

Min.  120.  ^  Goodyear  v.  Bonm,  8  Blatch.  266. 

*  Goodyear  v.  Phelps,  8  Blatch.  C.  C. 

91. 
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factaring  was  not  within  the  patent,  but  a  different  article. 
The  injunction  was  denied.^ 

§  30.  The  amount  of  damage,  which  will  follow  from  re- 
straining the  use  of  a  machine  held  under  a  patent  right,  is 
a  proper  consideration  upon  an  application  to  suspend  an 
injunction.* 

§  31.  A  bill  was  filed  against  E.  to  restrain  him  from  violat* 
ing  the  plaintiflTs  patent,  and  a  provisional  injunction  granted, 
and  the  court  afterwards  allowed  a  supplemental  bill,  bringing 
in  G.  as  a  new  party,  and  alleging  new  charges  in  regard  to 
E.,  so  as  to  embrace  transactions  not  covered  by  the  injunc- 
tion, but  of  the  same  character.  Held,  the  injunction  must 
be  extended  so  as  to  include  them.  It  appearing  that  G.  was 
the  clerk  of  E.  from  the  commencement  of  the  suit,  and 
knew  of  the  suit  and  the  proceedings,  and  on  the  day  the 
argument  closed  became  the  assignee  of  all  E.'s  rights ;  held, 
on  a  motion  for  a  provisional  injunction  against  G.,  that  he 
took  the  subject-matter  assigned  him  with  only  the  same 
rights  that  E.  had,  and  did  not  stand  before  the  court  as  an 
independent  infringer.  Held,  also,  that,  as  G.  was  merely  a 
volunteer  in  the  controversy,  and  intermeddled  in  it  after  the 
decision  in  E.'s  case  was  known,  he  was  the  substitute  of  E., 
and  that  an  injunction  must  issue  against  him.^ 

§  32.  Where  a  bond  was  executed  by  the  defendant  to  the 
plaintiff,  acknowledging  the  validity  of  the  plaintiff's  patent 
and  his  right  to  all  that  was  granted  by  it,  four  months  before 
the  service  of  an  injunction  on  the  defendant ;  held,  the  bond 
was  no  evidence  of  a  breach  of  the  injunction,  any  ftirther 
than  the  recital  in  it,  tfiat  the  defendant  had  inftinged  the 
patent,  might  have  a  tendency  to  estabUsh  such  breach  ;  but 
no  inference  or  presumption  arising  from  it  could  overcome 
the  weight  of  credible,  positive  testimony  that  there  was  no 
infringement.* 

^  ParUrarst  v.  KinBman.  S  Halst  Ch.  '  Farkhiint  v.  Kinsman,  S  Blatch. 

600.  78. 

>  Barnard  v,  Gibson,  7  How.  U.  S.  *  Byam  v.  Eddy,  S  Blatcfa.  SSI. 
650. 


Ce.   XX7.]  PATENTS.  487 

§  88.  Under  the  common  law  procedure  act  of  1854,  §  82, 
the  court  w31  grant  in  the  first  instance  only  a  role  nm  for  an 
injunction ;  and,  upon  cause  shown,  wiU  give  such  directions 
as  would  be  given  by  a  court  of  equity.^ 

§  84.  The  plaintifis  obtained  an  injunction  against  infring- 
ing the  patent  of  a  fire-engine  of  twenty-seven  years'  standing, 
in  order  that  there  might  be  a  trial  at  law.  They  recovered 
a  verdict,  but  upon  a  case  stated  the  court  were  divided.  Held, 
another  action  must  be  brought,  but  the  court  would  not  im- 
pose terms  on  the  plaintiff,  nor  dissolve  the  injunction.  Lord 
Loughborough  said  :  '^  What  has  passed  does  not  shake  their 
right;  but  strongly  supports  it.  The  verdict,  though  it  has 
fiuled  of  effect,  is  not  to  be  disregarded."  ' 

§  35.  On  motion  to  dissolve  an  injunction,  upon  affidavits, 
the  defendant's  proof  must  overcome  the  equity  of  the  bill 
and  the  evidence  in  its  support.^ 

§  86.  Where  the  district  judge,  sitting  for  the  Circuit  Court, 
and  being  satisfied  of  an  infringement,  had  granted  an  inter- 
locutory injunction  till  trial,  and  the  presiding  judge,  sfter 
hearing  the  testimony  at  such  trial,  differed  from  the  district 
judge,  who  upon  the  same  testimony  adhered  to  his  former 
opinion,  and  the  jury  failed  to  agree :  held,  the  foil  court  were 
not  bound  either  to  retain  or  dissolve  the  injunction  ;  and  they 
ordered  that  it  be  dissolved  upon  the  defendant's  giving  secu- 
rity to  account.* 

§  87.  Where  one  of  three  parties  runs  a  machine,  and  the 
other  two  own  it,  an  injunction  is  proper  against  all.^ 

§  38.  If  a  license  to  use  a  patented  machine  be  conditional, 
the  conditions  must  be  performed,  in  order  to  justify  such  use ; 
and  an  attempt  to  use  it  will  be  an  infringement  authorizing  an 
injunction,  as  there  is  no  adequate  remedy  at  law.^ 

^Oittins  V,  Symes,  2S  Eng.Law  &    876;   Woodworth  v.  Stone,  3  Story, 
£q.  SSO.  749. 

*  Boulton  V.  Bull,  3  Yes.  Jr.  140.  *  Wilson  v.  Bammn,  Wall.  Jr.  347. 

'  Sparkman  v.  Higgins,   1  Blatch.        ^  Woodworth  v.  Edwards,  3  W.  & 
205.    See  Orr  v.  Merrill,  1  W.  &  M.    M.  120. 

•  Brooks  V.  StoUey,  8  McL.  523. 
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§  39.  Circumstances  sometimes  require  an  account  in  con- 
nection with  an  injunction.  Thus,  on  a  motion  for  a  provis- 
ional injunction,  the  originality  of  the  invention  was  strongly 
denied  by  affidavit,  and  it  appeared  that  there  had  been  three 
trials  at  law  on  the  question  of  originality,  in  the  first  of  which 
the  jury  found  against  the  patent,  in  the  second  did  not  agree, 
and  in  the  third  found  in  its  favor.  The  court  suspended 
a  decision  on  th^  motion,  and  ordered  a  trial  by  jury,  direct- 
ing that  in  the  mean  time  the  defendant  keep  an  account, 
and  report  monthly,  under  oath,  to  the  clerk.  The  ques- 
tion of  infringement  was  also  ordered  to  be  tried  by  the  same 
jury.i 

§  89  a.  In  reference  to  damages,  it  is  said  in  a  late  case, 
"  The  inquiry  will  be  —  *  what  damage  the  plaintiff  has  sus- 
tained,' and  not  ^  what  damage,  if  any '  —  as  it  would  be  in 
the  case  of  a  trade-mark.  There  is  this  difference  between 
the  case  of  a  trade-mark  and  that  of  a  patent :  in  the  former 
case  the  article  sold  is  open  to  the  whole  world  to  manufac- 
ture, and  the  only  right  the  plaintiff  seeks  is  that  of  being  able 
to  say,  ^  Don't  sell  any  goods  under  my  mark.'  He  may  find 
his  customers  fall  off  in  consequence  of  the  defendant's  man- 
ufacture ;  but  it  does  not  necessarily  follow  that  the  plaintiff 
can  claim  damages  for  every  article  manu&ctured  by  the  de- 
fendant, even  though  it  be  under  that  mark.  On  the  other 
hand,  every  sale  without  license  of  a  patented  article  must  be 
a  damage  to  the  patentee."  ^ 

§  89  b.  Where  at  the  filing  of  his  bill  a  plaintiff  shows  him- 
self entitled  to  an  injunction,  the  expiration  of  the  patent  pend- 
ing the  suit  will  not  prevent  an  inquiry  of  damages  at  the 
hearing.^ 

§  39  c.  In  a  suit  to  restrain  infringement  of  a  patent,  im- 
peached for  want  of  novelty  and  prior  user,  upon  a  hearing 
before  the  court,  without  a  jury,  the  defendant  cannot  otkr 

1  Allen  V.  Sprague,  1  Blatch.  567.    port  v.  Ry^lands,  Law  Bq>.  (Bng.)  Eq., 
See  the  Troj,  «c  v.  Corning,  lb.  467.      Febmarj,  1866,  p.  *307. 
*  Per  Sir  Page  Wood,  Y.  C,  Daven-       *  Davenport  o.  Rjlandi,  Law  Bep. 

(Eng.)  Eq.,  Febmaiy,  1S66,  p.  901. 
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evidence  of  a  user  not  stated  in  his  particulars  of  objection 
(ftimished  in  compliance  with  the  St.  15  &  16  Vict.  c. 
88,  §  41),  though  discovered  since  the  particulars  were 
delivered.  The  court  remark :  "  If  this  witness  could  be 
allowed  now,  without  warning  to  the  plaintiff,  to  state  what 
he  saw  in  Belgium,  some  other  witness  might  be  brought 
to  say  he  had  bought  the  invention  in  Pekin,  and  the  case 
would  have  to  be  delayed  until  counter  evidence  could  be 
obtained  from  China,  during  all  which  time  the  patent  would 
be  running  out  while  the  defendants  were  under  no  injunc- 
tion."- The  application  is  distinguished  frt)m  a  motion  to 
amend  the  particulars,  which  is  expressly  authorized  by  the 
statute,  and  was  allowed  in  the  case  of  Renard  v.  Levins- 
tein, 18  M.  R.  229.1 

§  89  d.  A  license  from  the  plaintiff,  appearing  by  the 
answer,  is  sufficient  ground  for  dissolving  an  injunction  against 
the  infringement  of  a  patent.^ 

§  89  e.  In  a  suit  to  restrain  infringement  of  a  patent,  after 
replication  and  a  refusal  to  order  issues,  the  court  will  not 
require  of  the  defendant  particulars  of  his  objections  to  the 
patent.  St.  15  &  16  Vict.  c.  88,  relates  exclusively  to  a  trial 
at  common  law,  and  the  information  sought  cannot  be  obtained 
by  the  ordinary  mode  of  discovery  in  equity.* 

§  89  f.  In  reference  to  the  form  of  injunction,  it  is  said  in 
a  late  case,  "  The  injunction  —  should  —  have  restrained  the 
defendants  from  manufacturing  that  which  is  protected  by 
the  patent  —  during  the  continuance  of  the  patent,  so  long  as 
it  should  be  in  force.  —  The  decree,  however,  does  not  make 
the  mistake  of  being  drawn  in  a  form  which  would  amount  to 
a  perpetual  injunction,  and  I  think  that  that  which  ought 
to  have  been  distinctly  expressed  may  be  reasonably  derived 
from  the  form  of  the  order."  * 

■ 

1  Daw  V.  Eley,  Law  Rep.  (IBng.)  Eq.,       '  Bovill  v.  Goodier,  Law  Bep.  (Eng.) 
Janiuuy,  1866^  p.  86,  per  Sir  W.  Page    Eq.,  January,  1866,  p.  34. 
Wood,  pp.  40-1.  •  Per  Sir  Page  Wood,  V.  C,  Daw 

>  Goodjear  v.  Bourn,  3  Blatch.  266.      o.  Elej,  Law  li^p.  (Eng.)  Eq.,  April, 

1867,  p.  507. 
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§  40.  Somewhat  analogous  to  patents  and  copTrights,  and 
of  late  even  more  frequently  made  the  subject-matter  of  in- 
junction, are  trade-marhs.  It  is  said,  ^*  No  man  has  a  right 
to  dress  himself  in  colors,  or  adopt  and  bear  symbols,  to  which 
he  has  no  ^peculiar  or  exclusive  right,  and  thereby  personate 
another  person,  for  the  purpose  of  inducing  the  public  to  sup- 
pose either  that  he  is  that  other  person,  or  that  he  is  connected 
with,  and  selling  the  manuiacture  of  such  other  person,  while 
he  is  really  selling  his  own."  ^ 

§  40  a.  With  reference  to  the  interference  of  equity  in  en- 
joining the  use  of  an  article  not  patented,  the  court  in  a  late 
case  remark :  ^'  Different  grounds  have  been  assigned  for  the 
exercise  of  that  jurisdiction.  In  some  cases  it  has  been  re- 
ferred to  property,  in  others  to  contract,  and  in  others,  again, 
it  has  been  treated  as  founded  upon  trust  or  confidence."* 
And  in  another  later  case  it  is  said :  ^*  This  right  cannot  be 
properly  described  as  a  copyright ;  it  is,  in  fiict,  a  right  which 
can  be  said  to  exist  only  and  can  be  tested  only  by  its  viola- 
tion. Any  one,  who  has  adopted  a  particular  mode  of  desig- 
nating his  particular  manufacture,  has  a  right  to  say,  not  that 
other  persons  shall  not  sell  exactly  the  same  article,  better  or 
worse,  or  an  article  looking  exactly  like  it,  but  that  they  shall 
not  sell  it  in  such  a  way  as  to  steal  (so  to  call  it)  his  trade- 
mark, and  make  purchasers  believe  that  it  is  the  manu&cture 
to  which  that  trade-mark  was  originally  applied."  * 

§  41.  The  general  rule  is,  that,  where  a  manu&ctorer 
adopts  a  certain  trade-mark,  and  stamps  it  upon  the  article 
manufactured,  he  is  entitled  to  the  exclusive  use  of  it,  and  a 
court  of  equity  will  restrain,  by  injunction,  any  other  person 
who  pirates  such  trade-mark  from  using  it.     It  is  no  defence, 

^  Per  Lord  Langdale,  Croft  v.  Daj,  '  Per  Lord  Cranworth,   Farina  «. 

7  Bear.  88.  Silyerlock,  39  Eng.  Law  &  £q.  516.* 

'  Per  v.   C,  Morrison  v.  Moat»  9 
Hare,  255. 

*  This  was  the  caae  of  Johann  Maria  Farina,  the  well  known  mannfihctnrer 
of  ean  de  Cologne.  It  wonld  appear  from  a  remark  of  the  coart>  that  he  '*H"»*4 
to  be  "  descended  from  a  line  of  ancestors  who  for  a  hundred  and  fiftj  yean 
have  manniactared  the  article."  The  label  in  question  was  "Johann  Maria 
Farina  gegentlber  dem  Jttlichs  Flats." 
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that  the  simulated  article  is  of  equal  value  with  the  genuine. 
And  an  alien  manufacturer  may  maintain  a  bill  for  such  in- 
junction against  a  citizen  of  the  United  States.^  In  an 
alleged  infringement  of  a  right  to  trade-marks,  the  court  must 
ascertain  whether  the  resemblances  and  the  differences  are 
such  as  naturally  arise  from  the  necessity  of  the  case,  or 
whether,  on  the  other  hand,  the  difierences  are  simply  color- 
able, and  the  resemblances  such  as  are  obviously  intended  to 
deceive  the  purchaser.^  An  injunction  will  be  granted,  if 
purchasers  using  ordinary  care  are  liable  to  be  misled,  though 
not  if  the  two  trade-marks  were  seen  side  bv  side.  So  if  a 
trader,  though  with  some  claim  to  the  mark  or  name,  adopt  a 
mark  by  means  of  which  the  name  will  be  made  the  same.^ 
SKght  differences,  which  would  not  be  perceived  without  strict 
examination,  will  not  protect  the  imitation  from  the  injanc-  « 
tion.*  So  a  provisional  injunction  was  granted  to  the  assignee 
of  a  trade-mark,  restraining  the  use  of  a  very  similar  trade- 
mark,  which  was  calculated  to  mislead  the  public  into  the 
belief  that  it  was  the  plaintiff's,  although  it  bore  the  defend- 
ant's name  in  very  small  letters.^  And  an  action  to  enjoin  the 
use  of  a  trade-mark  cannot  be  resisted,  by  showing  that  the 
names  used  on  the  trade-mark  are  false  and  fictitious.^  The 
test  of  granting  an  injunction  is  held  to  be,  a  substantial  sim- 
ilarity, and  an  intent  to  continue  the  manufacture.  It  may 
be  had  against  an  agent,  represented  as  the  proprietor,  with- 
out joining  the  real,  secret  owner.^ 

§  42.  A  manufacturer  of  steel  pens  put  up  his  pens  for  sale 
in  boxes  of  a  gross  each,  and  numbered  the  boxes.  No.  803 
denoted  extra  fine  pointed  pens,  and  No.  758  inferior  pens,  the 
former  being  sold  by  the  manu&cturer  for  75  cents  per  gross, 
the  latter  for  18  cents.  The  defendant  was  in  the  practice  of 
removing  the  maker's  labels  from  the  boxes  containing  inferior 
pens,  and  putting  thereon  labels  made  in  imitation  of  the 
manufacturer's,  denoting  superior  pens.     Held,  a  firaud  on  the 

1  Taylor  v.  Carpenter,  11  Paige,  292.  ^  Walton  v,  Crowley,  S  Blatchf.  C. 

«  Taylor  v,  Taylor,  23  Eng.  Eq.  281.  C.  440. 

^  Seixo  V.  Pronexende,   Law  Bep.  *  Stewart  v,  Smitbson,  1  Hilt.  119. 

(EnfJ  Eq.,  March,  1866,  p.  191.  ?  Bradley  v.  Norton,  38  Conn.  157. 
*  Williams  r.  Johnson,  2  Bosw.  1. 


492  THE  LAW  OP   INJUNCTIONS.  [CH.   XXV. 

mannfkcturer  and  on  the  public,  and  prodactive  of  damage  to 
both,  and  the  defendant  was  enjoined  from  continning  it.^  So 
an  injunction  was  granted  in  case  of  a  trade-mark  closely  re- 
sembling the  plaintiff's,  and  having  attached  to  it  a  perfume 
maihifactured  by  him,  with  the  same  name  and  style  of  pack- 
ages ;  the  defendant  intending  to  counterfeit  the  mark,  and 
thereby  appropriate  the  market  for  the  perfumery,  and  haying 
been  to  some  extent  successful,  and  thereby  injured  the  plain- 
tiff.^ So  a  manufacturer  of  soap,  who  has  adopted  peculiar 
names,  marks,  and  labels,  not  before  used,  in  order  to  desig- 
nate his  own  manufacture,  which  serve  to  notify  purchasers 
that  his  peculiar  skill  in  combining  the  ingredients  has  been 
employed,  will  be  protected  in  equity  against  firaudulent  imi- 
tations by  others.  The  court  will  grant  an  injunction  for 
that  purpose.^  So  the  plaintiff  lent  photographic  portraits  to 
a  person  who  became  insolvent;  and,  his  assignees  having 
offered  the  photographs  for  sale  by  auction,  the  defendant 
purchased  them,  and,  by  photographically  printing  from  neg- 
atives, he  obtained  reduced  copies,  which  he  published,  and 
sold.  The  plaintiff  brought  an  action  against  him,  and  re- 
covered nominal  damages.  Held,  he  was  entitled  to  a  writ  of 
injunction  to  restrain  the  defendant  from  taking  or  selling  any 
more  copies,  and  also  to  recover  them,  or  their  value,  under  a 
count  in  detinue.^  So  the  plaintifis,  in  November,  1856, 
^'compounded,  from  cocoa-nut  oil  and  other  ingredients,  a 
mixture  to  be  used  as  a  hair- wash,  for  which  they  devised,  as 
a  trade-mark,  .  .  .  the  name  or  word  Cocoaine ;  and  they 
published  the  same  very  extensively,  with  notice  that  they 
had  adopted  the  said  name  or  title  as  their  trade-mark."  The 
defendants,  in  November,  1858,  '^  commenced  the  preparation 
and  sale  of  a  similar  compound,  in  bottles,  .  .  .  and  with 
labels,  under  the  name  and  title  of  CocoTne."  It  having  been 
found,  as  a  question  of  fact,  that  the  defendants  knew  of  the 
plaintiffs'  preparation,  and  fraudulently  intended  to  imitate  it, 
an  injunction  was  granted,  restraining  them  from  manufitctur- 
ing  or  selling  any  compound  under  the  name  of  "  CocoTne."  ' 

1  Gfllot  9.  Kettle,  S  Duer,  624.  «  Mayall  v.  Higbey,  1  Hurl.  &  Colt 

>  Smith  V,  Woodroff;  48  Barb.,  Law  148. 

Beg.,  Jannary,  1868|  p.  192.  *  Burnet  o.  Phalon,  9  Bosw.  192. 
'  2  Bosw.  1. 
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§  43.  But  the  right  of  a  party  to  the  exclusive  use  of  a 
peculiar  label  or  representation,  as,  for  example,  for  a  medi- 
cine which  he  compounds,  must  be  clear,  before  he  is  entitled 
to  an  injunction.  If  the  parties  were  jointly  engaged  in  first 
getting  up  the  medicine,  in  view  of  a  contemplated  copartner- 
ship ;  though  a  few  other  ingredients  may  have  been  added  to 
the  compound  by  one  of  the  parties,  he  will  not  be  entitled  to 
an  injunction  restraining  the  other  from  using  marks  or  labels 
similar  to  his,  until  the  matter  of  right  has  been  determined 
by  an  action  at  law,  or  otherwise.^  And  in  a  very  late  case 
the  distinction  is  taken,  that  a  person  who  has  appropriated  to 
himself  a  particular  label,  sign,  or  trade-mark,  indicating  that 
a  certain  article  is  made  or  sold  by  him  or  his  authority,  and 
with  which  label  or  trade-mark  the  article  has  become  iden- 
tified, is  entitled  to  the  protection  of  a  court  of  equity,  which 
will  enjoin  any  one  who  attempts  to  pirate  upon  the  good-will 
of  his  friends  or  customers  by  using  such  label,  sign,  or  trade- 
mark without  his  authority.  But  there  must  be,  between  the 
genuine  and  fictitious  marks,  such  general  similarity  or  resem- 
blance of  form,  color,  symbols,  designs,  and  such  identity  of 
words,  and  their  arrangement,  as  to  have  a  direct  tendency  to 
mislead  buyers  who  exercise  the  usual  amount  of  prudence 
and  caution  ;  and  there  must  also  be  such  a  distinctive  indi- 
viduality in  the  mark  employed  by  the  counterfeiter,  as  to 
procure  to  him  the  benefit  of  the  deception,  resulting  from 
the  general  resemblance  between  the  genuine  and  the  coun- 
terfeit labels  or  trade-marks.^  And  the  court  will  not  inter- 
fere for  the  protection  of  a  trade-mark,  where  the  plaintiff's 
article  is  noxious,  dangerous,  or  a  fraud  upon  the  public,  as  in 
case  of  drugs  or  perfumes.  Though  the  evidence  upon  the 
point  must  not  be  conflicting.^  So,  after  an  injunction  against 
the  use  of  trade-marks,  a  motion  to  commit  the  defendant  for 
a  breach  will  not  be  allowed,  if  the  plaintiff  has  acquiesced, 
and  indicated  a  low  estimation  of  the  value  of  the  interest  in 
question.*  So  a  bill  for  injunction  was  held  bad  on  demurrer, 
which  alleged  that  the  defendant  manufactured  and  sold  cer- 

1  Gofiben  v.  Bninton,  5  McLean,  256.        ■  Smith  v.  Woodruff,  48  Barb.,  Law 
*  Colladaj  v,  Baird,  7  Upper  Canada    Reg.,  January,  1868,  p.  192. 
Law  Journal,  132.  *  Rogers  p.  Nowill,  19  Eng.  Law  & 

£q.  83. 
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tain  medicine  under  the  name  of  medicine  mannfactared  hy 
the  plaintiff,  but  without  assuming  the  name  and  character  of 
the  plaintiff.  The  vice-chancellor  remarked :  ^^  This  bill  pro- 
ceeds upon  an  erroneous  notion  of  exclusive  property  now 
subsisting  in  this  medicine,  which  Swanson,  having  purchased, 
had  a  right  to  dispose  of  by  his  will ;  and,  as  it  is  contended, 
to  give  the  plaintiff  the  exclusive  right  of  sale.  If  this  claim 
flf  monopoly  can  be  maintained,  without  any  limitation  of 
time,  it  is  a  much  better  right  than  that  of  a  patentee ;  but 
the  violation  of  right,  with  which  the  defendant  is  charged^ 
does  not  fall  within  the  cases  in  which  the  court  has  restrained 
a  fraudulent  attempt  by  one  man  to  invade  another's  prop- 
erty ;  to  appropriate  the  benefit  of  a  valuable  interest  in  the 
nature  of  good-will,  consisting  in  the  character  of  his  trade  or 
production,  established  by  individual  merit ;  the  other  repre- 
senting himself  to  be  the  same  person,  and  his  trade  or  pro- 
duction the  same  —  combining  imposition  on  the  public  with 
injury  to  the  individual.  —  The  bill,  stating  the  defendant's 
medicine  to  be  spurious,  asserts  it  not  to  be  the  same  as  the 
plaintiff's.  —  The  defendant  merely  represents  that  he  sells, 
not  the  plaintiff's  medicine,  but  one  of  as  good  a  quality."  ^ 
So  where  the  plaintiff's  trade-mark  contained  the  words: 
''  Merrimadc  Prints.  Fast  Colors.  Lowell,  Mass.,"  but  the 
defendant's  was  in  this  form :  "  English  Free  Trade.  Merri- 
mack Style.  Warranted  Fast  Colors,"  and  the  embellish- 
ments surrounding  both  were  similar  to  each  other ;  it  was 
held,  that  the  resemblance  was  not  safficient  to  warrant  an 
injunction,  pending  a  suit  at  law.^  So  B.  had  acquired  a 
reputation  as  a  watch-maker,  and  all  watches  made  by  him 
were  stamped  with  his  name.  He  sold  S.  the  right  to  stamp 
his  (B.'s)  name  on  watches  made  by  S.  S.  assigned  to  the 
plaintifis  the  right  to  stamp  B.'s  name  on  watches  made  by 
them.  The  defendant  sold  watches  made  by  B.  and  stamped 
with  his  name ;  and  a  motion  for  an  injunction  to  restrain  him 
from  so  doing  was  denied.'  So  a  bill  was  filed  by  a  trading 
company,  incorporated  by  the  law  of  Connecticut,  for  an  in- 


1  Canham  o.  Jones,   S   Yes.  &  B.       *  Merrimack,  &c.  v.  Garner,  4  E.  D. 
SIS,  221.  Smith,  SS7. 

•  Samael  o.  Bei^ger,  24  Baibw  1<8. 
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junction  to  restrain  a  mann&cturer  of  Birmingham  from  con- 
tinuing the  fraudulent  use  of  the  trade-marks  of  the  company, 
and  for  an  account  of  profit.  The  answer  admitted  the  use, 
but  relied  on  a  custom,  prevalent  at  Birmingham,  for  manu- 
facturers of  goods,  of  the  kind  sold  bj  the  company,  to  affix 
on  the  goods  ordered  by  merchants  a  particular  trade-mark, 
relying  on  the  respectability  of  the  merchant,  when  known  to 
them,  for  the  fact  that  those  merchants  had  authority  to  act  as 
agents  of,  or  by  way  of  license  from,  the  person  entitled  to 
the  exclusive  use  of  the  trade-marks ;  and  alleged  that  the 
defendant  had  been  informed,  that  the  company  themselves 
had  ordered  goods  to  be  manu&ctured  at  Birmingham,  with 
their  own  trade-mark  upon  them,  for  the  purpose  of  sale  in 
foreign  countries.  These  statements  were  not  contradicted. 
Ordered,  that  an  interim  injunction  should  be  continued  for  a 
year,  with  liberty  to  the  company  to  bring  an  action  and  pro- 
ceed to  trial  within  that  time,  otherwise  the  bill  should  stand 
dismissed  with  costs.^  So,  in  order  to  procure  an  injunction ; 
1.  An  intent  must  be  shown  to  injure  the  originator,  by  dis- 
posing of  the  defendant's  wares  as  his.  2.  If  consisting  of 
words,  they  must  indicate  ownership  and  origin,  not  merely 
qilality,  kind,  texture,  composition,  utility,  intended  use,  or 
class  of  consumers.  Names  having  a  definite  and  established 
meaning,  and  not  indicating  ownership,  origin,  or  something 
equivalent,  cannot  be  exclusively  appropriated.  Thus  the 
plaintiffs,  being  importers  of  gin,  were  accustomed  to  label  it 
"  Club-house  Gin."  The  defendants  afterwards  labelled  their 
gin  "  Club-house,  J.  T-  Daley,"  and  painted,  upon  boxes  con- 
taining it,  "  London  club-house  gin,  sole  importer  Wm.  H. 
Daley."  "  Club-house  "  denoted  a  superior  quality  of  gin, 
like  imperidl^  royal^  &c.  Held,  the  defendants  should  not  be 
enjoined  from  their  use  of  the  word.^  So,  the  plaintiff  being 
a  thread  manufacturer  of  repute,  the  defendant  bought  in  the 
market  thread,  wound  on  spools,  made  by  others,  inferior  to 
and  cheaper  than  the  plaintiffs,  and  not  bearing  his  name,  but 
the  name  of  a  firm  of  thread  winders  who  were  known  to  be 
in  the  habit  of  purchasing  from  the  plaintiff  thread  in  the 

1  Collins  Company  v.  Beeves,  28  L.        *  Corwin  v,  Daly,  7  Bosw.  222. 
J.  Chanc  66. 
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hank  to  be  wound,  and  selling  it  when  wound.  The  defend- 
ant sold  to  a  wholesale  customer,  with  the  assurance,  alleged 
to  have  been  made  innocently,  that  the  articles  were  made  by 
the  plaintiff,  and  invoiced  them  by  certain  numbers,  which  the 
plaintiff  exclusively  used.  The  purchaser  attached  the  plain- 
tiffs name  and  numbers  to  the  spools,  and  retailed  them  as 
made  by  the  plaintiff.  Held,  there  was  not  such  a  degree  of 
wilful  misrepresentation  by  the  defendant,  as  would  justify  an 
injunction ;  and  the  bill  was  dismissed,  but  without  costs.^ 

§  44.  Equity  cannot  restrain,  by  injunction,  the  use  of  a 
trade-mark,  which  in  part  consists  of  the  name  of  one,  with 
whom  a  part  of  the  defendants  were  partners,  and  which  was 
invented,  adopted,  and  used  by  them  in  his  lifetime,  without 
objection,  and  has  been  used  by  them  ever  since.  But,  under 
(Mass.)  Gen.  Sts.  c.  56,  §  4,  his  executors  may  enjoin  the  use 
of  his  name  in  their  business  and  firm,  without  his  written 
consent,  or  that  of  his  executors,  and,  as  the  statute  forbids 
not  only  the  assumption  but  the  continued  use  of  the  name  of 
another  person,  the  injunction  may  be  granted,  though  it  has 
been  used  more  than  six  years.^ 

§  45.  A  perpetual  injunction  was  ordered,  and  an  account 
for  six  years,  though  the  defendant  was  not  aware  that  the 
mark  was  the  property  of  the  plaintiff  or  of  any  other  per- 
son.^ But  an  injunction  to  restrain  the  sale  of  bottles,  stamped 
with  the  plaintiff's  name  and  address,  followed  by  the  words 
'^  genuine  superior  aerated  waters,"  and  containing  soda  water 
not  manufactured  by  the  plaintiff,  was  dissolved,  the  court 
being  of  opinion,  upon  the  evidence,  that  the  defendant  was 
not  shown  to  have  used  the  bottles  with  an  intention,  or  with 
the  effect,  of  misleading  the  public,  though  the  latter  alone 
would  be  sufficient  ground  of  injunction.^ 

§  46.  The  plaintifis  and  defendants  were  engaged  in  similar 
business.     Fifteen   months  after  the  lease  of  the   plaintiffs' 


*■  Ainsworth  v.  Walmsley,  Law  Bep.       ^  Cartier  v.  Carlisle,  S  Jar.  N.  S. 

)na.)  £q.,  April,  1866,  p.  517.  1S3. 

*  Bowman  v.  Flojd,  3  Allen,  76.  *  Welch  v.  Knott,  4  Kay  &  J.  747. 
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premises  had  expired,  the  defendants  procured  a  lease  of  the 
same  works,  with  the '  exception  of  mines  of  clay,  and  issued 
a  circular  and  card  tending  to  give  the  impression  that  the 
defendants  had  succeeded  to  the  business  of  the  plaintifi&,  and 
were  working  the  same  material  which  they  had  formerly 
used.  Held,  though  the  circular  and  card  might  be  literally 
true,  they  might  be  restrained  by  injunction.^ 

§  47.  A  plaintiff  and  another  person,  who  carried  on  dis- 
tinct trades  at  different  places  of  business,  had  derived  from 
a  common  predecessor  in  their  respective  callings  the  right 
to  use  the  name  of  Dent  as  a  trade-mark.  The  defendant 
having  infringed  this  right,  held,  the  plaintiff,  without  aver- 
ring special  damage,  might  sue  alone  for  an  injunction,  and 
for  the  delivering  up  of  the  articles  so  marked,  to  have  the 
name  erased.' 

§  48.  Declaration,  that  A,  the  plaintiff,  agreed  with  B,  the 
defendant,  to  manu&cture  for  B  fire-bricks,  to  be  niiarked  as 
B  should  direct ;  that  he  directed  that  they  should  be  marked 
with  C's  name,  he  well  knowing  that  C  manufactured  fire- 
bricks thus  marked  to  indicate  that  they  were  manu&ctured 
by  him ;  that  A,  ignorant  of  the  manufacture  of  fire-bricks 
by  C,  and  that  marking  fire-bricks  according  to  the  direction 
of  the  defendant  would  be  wrongful,  manu&ctured  fire-bricks 
for  the  defendant  and  marked  them  with  the  name  of  C ;  that 
C  filed  a  bill  for  an  injunction  and  account  against  the  plain- 
tiff, and  that  the  plaintiff,  in  order  to  compromise  the  suit, 
paid  C  a  sum  of  money.  Held,  the  declaration  disclosed  two 
grounds  of  action  :  first,  because  the  plaintiff  was  liable  to  the 
injunction,  although  he  used  the  trade-mark  of  C  innocently  ; 
second,  because  the  natural  consequence  of  the  defendant's 
act  was  to  involve  the  plaintiff  in  a  chancery  suit,  even  if  he 
had  the  means  of  defending  Jt,  by  reason  of  his  having  used 
the  trade-mark  of  C  innocently.* 

1  Harper  v.  Pearson,  S  L.  T.  N.  S.  S.  673 ;  L.  J.  Chanc.  496 ;  9  W.  B. 

547.  548 ;  4  L.  T.  N.  S.  637. 

>  Dent  V.  Tarpin,  Tucker  v.  Turpin,  >  Dixon  p.  Fawcnt,  7  Jar.  N.  S.  895 ; 

S  Johnson  &  Hemming,  139 ;  7  Jar.  N.  80  L.  J.  Q.  B.  137. 
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§  49.  Where  A  is  ordered  bj  B  to  monnfitctare  an  article 
and  stamp  it  with  a  trade-mark  not  B'6,  that  alone  leads  to 
suspicion.  A,  having  caused  the  article  to  be  manufactured, 
and  admitting  that  he  had  casuallj  heard  of  the  party  enti- 
tled to  use  such  mark,  must  submit  to  a  perpetual  injunction, 
and  pay  costs.^  So  the  defendant  innocently  used  the  plain- 
tiff's trade-marks,  and,  on  being  served  with  the  bill,  he  re- 
moved the  labels,  and  gave  an  undertaking  not  to  sell  any 
more,  but  refused  to  pay  the  costs.  The  suit  was  continued 
to  a  hearing,  and  the  account  of  profits,  which  were  very 
trifling,  was  waived.  Held,  the  defendant  must  pay  the  whole 
costs  of  suit^  So  a  suit  was  instituted  to  restrain  the  use  of 
a  trade-mark,  and  for  an  account.  No  application  was  made 
to  the  defendant  before  suit ;  and  he  said  he  would  have  de- 
sisted if  applied  to.  At  tiie  hearing  the  account  was  aban- 
doned, but  a  perpetual  injunction  was  granted.  Held,  he 
must  pay  the  costs.' 

§  50.  Petition  for  an  injunction  against  the  use  of  a  certain 
name  and  mark  upon  goods,  being  cutieiy,  alleged  to  be  made 
in  imitation  of  the  celebrated  cutiery  of  Rodgers  &  Company. 
The  defendants  admitted  such  use,  but  claimed  that  it  was 
their  true  name,  and  a  right  to  use  it.  The  plaintifis,  without 
moving  for  the  injunction,  went  into  evidence  in  equity.  At 
the  hearing,  the  court,  being  of  opinion  that  the  right  to  an 
injunction  was  not  established,  but  that  the  name  and  mark 
were  so  used  as  to  give  the  false  impression  that  the  goods 
were  manufactured  by  the  plaintiffs,  gave  the  defendants  the 
option,  either  of  a  dismissal  of  the  bill  without  costs,  or  of 
having  a  trial  at  law.  The  bill  being  retained  for  a  year,  with 
liberty  to  bring  an  action,  the  action  was  brought,  and  the 
plaintiffs  recovered  a  verdict.  Held,  an  injunction  should 
be  granted,  with  costs  at  law  and  in  equity,  except  the  costs 
of  the  evidence  in  equity.  In  the  same  case  the  court  refused 
to  require  the  defendants  to  make  any  admissions  upon  the 
trial  at  law.^ 

1  Collins  Company  v.  Walker,  7  W.       '  Boigess  v.  Hatdy,  M  Bear.  249. 
R.  222 ;  v.  C.  K.  «  Rodgers  v.  Nowill,  6  Hare,  325. 

2  Bursess  v.  Hill,  26  Bear.  244 ;  6  And  see  Beaufort  o.  Morris,  6  Hare 
Jar.  N.  S.  233  ;  28  L.  J.  Chanc.  356.  340. 
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§  50  a.  In  New  York,  in  an  action  to  enjoin  the  infringe- 
ment of  a  trade-mark,  the  judgment  cannot  direct  the  damages 
to  be  assessed  bj  a  sherifTs  jury.  The  proofs  must'  be  taken 
by  the  court  or  a  referee.^  (a) 

^  Guilhon  u,  lando,  9  Bosw.  605. 

(a)  The  following  recent  cases  illustrate  the  subject  of  trade-marks  as  pro- 
tected bj  injunction :  — 

New  York  Superior  Court.  Chambers,  February  20.  Before  Justice  Jones. 
Henry  W.  Bellows  o.  Reeves  &  Tuttle.  A  motion  was  made  by  Blatchford, 
Seward  &  Griswold,  in  behalf  of  the  plaintiff  and  others  of  our  most  prominent 
dtizensy  who  constitute  what  is  known  as  the  United  States  Sanitary  Commis- 
sion, for  an  injunction  restraining  the  defendants  from  using  the  words  "  United 
States  Sanitary  Commission,"  and  "  U.  S.  Sanitary  Commission/'  printed  on 
euTelopes,  and  circulating  them  in  their  business. 

The  plaintiSs  allege  that  they  were  constituted  a  charitable  association,  by  an 
order  of  the  late  President  Lincoln,  on  the  9th  of  June,  1861,  and  from  that 
time  until  the  present  they  have  been  engaged  in  attending  to  the  mental,  moral, 
and  physical  weliare  of  the  forces  of  the  United  States,  so  long  as  they  were  en- 
gaged in  actual  warfare ;  and  since  the  putting  down  of  the  rebellion  they  hare 
been  acting  in  behalf  of  wounded  soldiers,  and  widows  and  orphans  of  deceased 
soldiers,  and  collecting  bounty  money,  pensions  and  back  pay.  That  their  services 
in  this  regard  were  gratuitously  rendered,  and  that  in  the  course  of  their  business 
they  have  received  fix>m  the  government  over  $10,000,000,  and  distributed  the 
same  among  50,000  daimants.  That  since  its  organization,  the  Commission  has 
sent  through  the  post^fflce  large  numbers  of  envelopes,  which  were  printed  with 
the  words  United  States  Sanitary  Commission,  and  have  distributed  the  same 
with  circulars  indoeed,  calling  the  attention  of  the  soldiers  and  their  families  to 
the  capacity  in  which  the  Commission  was  acting,  and  to  the  manner  in  which  it 
would  prove  a  benefit  to  such  soldiers,  and  are  still  using  such  name  printed  on 
envelopes. 

The  defendants  are  copartners  in  business -at  No.  78  Nassau  Street,  New  York, 
and  it  is  daimed  that  they  have  been  using  for  a  long  time  envelopes  having 
printed  thereon,  in  exact  imitation  of  plaintifis'  envelopes,  U.  S.  Sanitary  Com- 
mission and  United  States  Sanitary  Commission,  and  have  used  the  same  for  the 
purpose  of  distributing  offensive,  vulgar,  and  obscene  drculars. 

The  plaintifis  claim  that  such  use  of  thdr  name  is  illegal,  and  contrary  to  the 
law  in  rdation  to  trade-marks ;  that  it  tends  to  injure  them  in  their  business, 
and  bring  them  personally  into  disrepute ;  to  prevent  soldiers  and  their  families 
from  availing  themselves  of  the  gratuitous  services  of  the  Commission  in  collect- 
ing money  due  them,  and  that  it  is  a  public  nuisance  which  the  court  has  the 
power  to  abate. 

The  judge,  after  examining  the  papers,  granted  the  application. 

Common  Pleas  (Philadelphia).  Rowley  v.  Houghton.  Motion  for  a  spedal 
injunction.    Opinion  by  Ludlow,  J.    The  complainant  in  this  bill  has  used  ex- 

tensivdy  a  fruit  jar  labelled  the      iw^^»  ^^  defendant  now  proposes  to  use  a 

jar  with  the  same  label  stamped  upon  it,  but  in  form  as  follows,  "  The  Heroine ; " 
the  complainant  declares  that  this  is  a  piratical  use  of  his  property,  and  appeals 
to  us  for  protection. 


\ 
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§  51.  Upon  the  principle  of  trade-marks,  an  injunction  lies 
against  the  duclowre  of  tecretSy  communicated  to  a  party  in 
the  course  of  a  confidential  employment ;  whether  secrets  of 

Upon  the  argument  I  inclined  strongly  to  the  opinion  that  the  name,  as  aboat 
to  be  stamped  upon  the  jars  of  defendant,  was  in  no  senae  the  adoption  of  the 
trade-mark  of  complainant,  bnt  a  deliberate  examination  of  the  case  has  changed 
this  view.  In  Crait  v.  Day,  7  Beavan,  8S,*the  Master  of  the  BoUs  stated  the 
following  roles  as  tests  to  be  applied  in  these  cases :  — 

1.  That  there  most  be  such  a  general  resemblance  of  forms,  wonb  and  sym- 
bols, as  to  mislead  the  pablic. 

2.  A  sufficient  distinctire  indiyidnali^  most  be  presented  so  as  to  procure  for 
the  person  himself  the  benefit  of  that  deception  which  general  resemUaiioe  is 
calculated  to  produce. 

All  the  cases  seem  to  sustain  and  enforce  these  principles. 

In  the  cause  before  us  the  words  used  on  the  jars  are  the  same,  "  The  Heroine,'' 
the  only  difference  being  in  the  manner  in  which  they  are  stamped  on  the  botde. 

It  is  not  only  highly  probable,  but  reasonably  certain,  that  the  trade-maik 
upon  the  one  jar  will  be  taken  for  the  other,  for,  while  the  naoM  is  placed  in  dif- 
ferent positions  on  each,  it  is  the  same  name,  is  as  such  well  known  to  the  trade, 
and  the  improper  use  of  it  is  calculated  to  deoeiTe  the  ordinary  purchaser. 

A  person  desiring  to  purchase  the  "  Herdue  "  jar  for  fruit,  will  hardly  stop  to 


<«  ______ 

consider  whether  it  is  stamped  thus, "  The  Heroine,"  or  thus,  the     iim .  *>  *nd 

according  even  to  the  prindples  established  in  Partridge  v,  Menck,  2  Sandf.  CSh. 
624,  to  wit,  that  the  court  will  not  interfere  when  ordinary  attention  will  enaUe 
purchasers  to  discriminate,  and  also  that  it  must  appear  that  the  ordinary  mass 
of  purchasers,  paying  that  attention  which  such  persons  usually  do  in  bayiqg 
the  article  in  question,  would  probably  be  deceived,  will  apply  in  all  their  force. 

Considering  then  that  the  use  of  the  trade-mark  by  defendant  does  in  fact  in- 
terfere with  the  plain  tiff's  rights,  is  there  anything  else  in  this  case  which  wiD 
require  us  to  refuse  this  motion  f 

There  is  one  point  upon  which  I  hATe  had  considerable  difficulty :  it  is  said 
that  defendant  was  the  originator  of  the  name  or  trade-mark  "  The  Heroine ; " 
he  contends  that  he  permitted  the  complainant  to  use  it  after  having  suggested 
to  him  the  name. 

The  affidavits  establish  the  fact  that  Houghton  did  propose  to  stamp  a  jar  with 

the  letters      ;»?^  ^^^  ^^t  the  object  was  to  avoid  paying  to  the  proprietor  of 

"  The  Hero  "  jar,  a  certain  sum  as  royal^.  If  the  evidence  went  no  fiirther,  it 
might  be  a  serious  question  how  for  the  court  would  protect  the  complainant  in 
the  use  of  a  trade-mark  which  he  may  have  agreed  with  defendant  to  adopt  in 
furtherance  of  a  common  design  to  deflraud  another  of  his  just  rights.  It  most, 
however,  be  remembered,  that  if  any  improper  use  was  to  be  made  of  the  new 
name  "  Heroine,"  instead  of  "  Hero,"  it  was  in  fraud  of  the  rights  of  the  orig- 
inal owner  of  the  "  Hero  "  jar ;  the  complainant  has,  however,  purchased  these 
rights,  he  is  the  owner  of  the  original  trade-mark,  he  has  an  undoubted  legal 
right  to  use  it,  and  he  has  seen  fit  to  add  to  that  name,  "  The  Hero,"  te  letters 
'*  ine,"  and  to  establish  in  the  market  a  value  to  the  new  trade-mark. 
These  facts  !x*)ag  admitted,  the  defendant  is  driven  to  the  position  that  he  is 
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trade,  of  title,  or  otherwise  important  to  the  interests  of  the 
plaintiff.1  And  a  party  may  be  restrained  from  u«ng  a  i^cret, 
as  for  instance  that  of  compounding  a  medicine  not  protected 
by  patent,  if  imparted  to  him,  to  his  knowledge,  in  breach  of 
faith  or  contract.  Thus  A,  the  sole  inventor  and  proprietor 
of  such  medicine,  upon  entering  into  partnership  with  B,  as 
manu&ctuiers  and  vendors  of  the  medicine,  for  the  purposes 
of  the  partnership,  communicated  to  the  latter  the  secret.  By 
the  partnership  deed  either  party  was  empowered  to  introduce 
another  partner,  by  deed,  to  be  attested  by  the  other ;  and,  by 
mutual  bonds  of  even  date,  A  bound  himself  not  to  conmiuni- 
cate  the  secret  to  any  person  except  a  partner  so  introduced ; 
whilst  B  bound  himself  not  to  communicate  such  secret  to  any 
person. .  A  afterwards  introduced  his  sons,  the  plaindiBb,  into 
the  partnership ;  and  B,  shortly  before  his  death,  in  breach  of 
his  bond,  communicated  the  secret  to  the  defendant,  his  son ; 
and  then,  by  deed,  duly  attested  by  A,  appointed  the  defend- 
ant his  successor  in  the  partnership.  Shortly  after  the  death 
of  B,  the  defendant  joined  A  and  the  plaintifis,  who  were 
ignorant  that  he  had  obtained  a  knowledge  of  the  secret,  in 

1  Cholmondeley  v.  Clinton,  19  Yet.  361 ;  Eritt  v.  Price,  1  Sim.  483 ;  Ton- 
att  V.  Winjard,  lJa.c  &  W.  394. 

entitled  to  his  peculiar  trade-mark  because  he  suggested  the  name  to  the  com- 
plainant 

The  law  as  settled  will,  howerer,  hardly  snstain  the  daim  of  the  defendant 
It  was  demonstrated  in  Ckdladi^  v,  Baird,  and  the  cases  there  cited  (see  4  Ph. 
R.  139),  that  no  right  can  be  absolute  in  a  name  as  a  name  taierely ;  it  is  only 
when  that  name  is  printed  or  stamped  upon  a  particnlar  label  or  jar,  and  thus 
becomes  identified  with  a  partieolar  style  and  quality  of  goods  that  it  becomes  a 
trade-mark. 

In  this  instance  the  complainant  has  used  the  name,  as  snch  has  established 
for  it  a  reputation  and  a  yalue,  has  doubtless  expended  large  sums  of  money  in 
introducing  it  to  the  trade,  while  the  defendant  proposes  now  to  do  that  which 
he  has  not  before  done,  for  by  his  own  agreement  he  discontinued  the  improper 
use  of  the  same  trade-mark  stamped  upon  other  jars,  in  exactly  the  same  manner 
as  did  complainant 

If  the  deitodant  had  not  only  suggested  but  had  also  legally  used  this  trade- 
mark, he  would  doubtless  hare  a  concurrent  right  with  (he  jdaintiff,  but  under 
the  evidence  before  us  he  has  not,  in  any  just  and  legal  sense,  done  this,  but 
gimpljf  proposes  to  do  it,  and  as  we  have  before  said  that  the  present  use  of  the 

The 
name ''  The  Heroine,"  is  a  piratical  use  of  the  same  name  stamped  thus.  Hero- 
ine, 

we  must  grant  the  prayer  of  this  biH.    Legal  InteUigenoer. 
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executing  a  partnership  deed,  declaring  the  defendant  a  sleep- 
ing partner,  and  by  which  the  partners  covenanted  not  to 
divulge  the  secret.  The  defendant  also  afterwards  executed 
deeds,  reciting  that  the  sole  property  in  the  secret  was  in  A. 
A  afterwards  died,  having  bequeathed  his  property  in  the 
secret  to  the  plaintiffs.  After  the  determination  of  the  part- 
nership, the  defendant  made  use  of  his  knowledge  of  the 
secret  communicated  to  him  by  his  father,  in  manufacturing 
medicine,  which  he  sold  as  the  medicine  originally  manufiic- 
tured  by  A.  The  court  granted  an  injunction,  restraining  the 
defendant  from  selling,  under  the  title  or  designation  of 
^^Morison^s  Medicine,*'  any  medicine  manufactured  by  the 
defendant ;  and  also  from  compounding  any  medicines  accord- 
ing to  the  secret  mentioned  in  the  plaintifl^'  biU,  and  firom  in 
any  way  making  use  of  such  secret.^ 

§  52.  An  injunction  will  be  granted  against  publishing  a 
magazine  in  the  name  of  one  who  no  longer  authorizes  it.' 
Or  against  assuming  the  name  of  a  newspaper  published  by 
the  plaintiff,  for  the  purpose  of  deceiving  the  public,  and  sup- 
planting the  good-will  of  such  paper.^  Or,  as  has  been  seen, 
against  the  sale,  under  the  name  of  the  plaintiff,  with  false 
labels,  of  an  article  of  trade  by  the  sale  of  which  he  has 
acquired  a  reputation.^  So  an  injunction  lies,  against  the 
running  of  omnibuses,  bearing  names,  words,  and  devices 
which  colorably  imitate  those  on  the  omnibuses  of  the  plain- 
tiff.« 

§  53.  Equity  may  restrain  by  injunction  a  breach  of  a  con- 
tract, between  two  copartners  in  the  practice  of  medicine  and 
surgery,  not  to  settle  in  practice,  after  the  expiration  of  the 
copartnership,  within  a  certain  distance  of  each  other.^  So, 
where  the  plaintiff  had  sold  out  to  the  defendant  the  lease  and 
good-will  of  a  shop,  giving  him  a  bond,  with  penalty,  against 
selling  brandy  within  a  certain  place  and  a  certain  time  ;  and 
the  defendant  brought  an  action  upon  the  bond,  and  had  a 

^  Mori0on  v.  Moat,  6  Eng.  Law  &  Eq.       *  Motley  v.  Downman,  3  Mjr.  &  C 

14 ;  9  Hare,  S4I.  I ;  Millington  o.  Fox,  lb.  33S. 
s  Hoffg  V.  Kirbj,  8  Ves.  215.  •  Knott  v,  Momn,  a  Keen,  SIS. 

*  Bell  V,  Locke,  8  Paige,  75.  •  Butler  v.  Barieson,  16  Verm.  176. 


CH.   XXV.]  TBADE-MABKS,  ETC.  508 

yerdict  for  the  penalty:  an  injunction  was  granted  to  the 
plaintiff,  in  order  that  an  issue  at  law  might  determine  the 
amount  of  the  damage.^  But  the  court  will  not  enjoin  a  judg- 
ment recovered  for  the  consideration  of  the  good- will  of  a  trade 
sold  to  the  plaintiff,  with  an  agreement  not  to  carry  on  the 
same  business,  and  to  assist  the  plaintiff  in  procuring  custom, 
&c.  Lord  Eldon  remarked :  ^^  The  parties  may  ascertain  for 
themselves  what  shall  be  the  damages  from  time  to  time ;  and 
unless  they  are  so  awkward  as  to  put  that  in  the  shape  of  a 
penalty,  instead  of  liquidated  damages,  there  is  a  perfect  and 
absolute  remedy."'  So  the  defendant  had  sold  to  die  plaintiff 
a  newspaper  published  by  him  in  D.,  together  with  its  subscrip- 
tion list,  and  a  printing  establishment  carried  on  by  him  in 
connection  with  the  newspaper,  ^*  with  the  good-will  belonging 
and  appertaining  to  the  same."  He  afterwards  established  in 
D.  a  new  paper,  of  a  different  appearance  and  under  a  differ- 
ent name,  and  which  was  not,  and  did  not  purport  to  be,  a 
continuation  of  the  old  paper,  and  in  connection  therewith  a 
new  printing  office.  A  bill  in  equity,  brought  for  an  account 
and  an  injunction,  was  dismissed.^  So  the  defendant  en- 
tered into  the  service  of  the  plaintiff,  a  surgeon,  as  his  assist- 
ant, agreeing  not  to  practice  within  five  miles  of  a  certain 
village,  "  without  the  consent  in  writing  of  (the  plaintiff)  — 
under  the  penalty  or  penal  sum  of  j£100,  to  be  recoverable  by 
(the  plaintiff)  as  liquidated  damages,  the  said  sum  of  j£100 
having  been  specified  by  the  parties  hereto,  as  the  amount  to 
be  paid,  and  recoverable  by  (the  plaintiff)  against  (the  de- 
fendant) for  the  breach  or  non-observance  of  the  clause." 
The  defendant  commenced  practice  within  the  distance  named, 
and  the  plaintiff  caused  a  writ  to  be  served  upon  him,  claim- 
ing in  the  indorsement  j£100,  and  also  that  he  intended  to 
claim  a  writ  of  injunction.  Before  declaration,  held,  the  court 
would  not  entertain  an  application  for  injunction.^  The  plain- 
tiff, ha^ang  recovered  j£100,  again  applied  for  an  injunction 
against  the  defendant's  violating  the  agreement.  Held,  this 
sum  was  to  be  regarded  as  the  liquidated  damages  for  such 
violation,  and  the  injunction  was  refused.^     And  the  injuries 

^  Hardy  v.  Martin,  1  Cox,  26.  «  Games  i;.  Nisbett,  7  Hurl.  &  N. 

s  Shackle  v.  Baker,  14  Ves.  46S.  158. 

*  Smith  V.  Gibbs,  44  N.  H.  dd«.  *  Games  v.  Nesbitt,  lb.  778. 
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to  the  ^'  good-will ''  of  a  trade,  by  the  establishment  of  a  rival 
enterprise,  are  held  to  be  those  in  which  some  deception  is 
practised  upon  the  costomers  of  the  prior  establishment,  or 
upon  the  public.^ 

§  54.  A  person  who  had  formerly  been  editor  of  the 
^^  National  Advocate,"  a  newspaper  published  in  New  York, 
started  another  paper,  to  be  published  at  the  same  office, 
entitled  the  ^^  New  York  National  Advocate,"  and  openly  ap- 
pealed to  the  friends  of  the  ^^  National  Advocate,"  and  to  the 
pubUc,  to  support  his  paper ;  and  an  injunction  to  restrain  the 
pubUcation  of  the  new  paper  was  refused.^ 

§  55.  A,  with  two  physicians,  B  and  C,  established  an  in- 
8ane  asylom  and  an  immigrant  lazaretto.  The  parties  ,««- 
relied,  and  A  obtained  an  injunction  to  restrain  B  and  C  from 
visiting  the  asylum,  and  they  obtained  one  to  restrain  him 
firom  disposing  of  the  asylum.  Both  asked  for  receivers. 
Held,  that  k  receiver  should  be  appointed,  and,  as  the  good- 
will of  the  concern  was  the  most  valuable  part  of  it,  the 
receiver  should  sell  the  concern  with  the  good-will,  and  both 
parties  should  be  restrained  firom  carrying  on  the  same  busi- 
ness in  New  York,  where  the  asylum  was  situated.^  (a) 

1  Snowden  v.  Noah,  Hopk.  847.  *  WUlianu  v.  Wilflon,  4  Sandf.  Ch. 

*  lb.  379. 

(a)  The  following  case,  reported  in  the  (Philadelphia)  Lc^  Intellige&cer, 
illufltrates  an  important  limitation  of  the  right  to  protect  trade-marks  hj  li^iiiie- 
tion:  — 

Supreme  Court.  Palmer  v.  Harris.  I.  Equity  will  not  protect  a  party  in  the 
use  of  a  "  trade-mark  "  which  is  fidse  on  its  &ce.  S.  A  label  purporting  that 
cigars  were  produced  in  Havana  is  not  an  honest  trade-mark  when  placed  on  an 
article  made  in  New  York.  Appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  Philadelphia  County.    In  equity.    Opinion  by  Sharswood,  J. 

The  plaintiff,  according  to  the  statements  of  his  bill,  is  the  manufiu^tnrer  of  a 
dgar,  known  as  the  "  Golden  Crown,"  and  he  has  devised  a  trade-mark,  which 
he  uses  in  its  sale.  He  charges  that  the  defendant,  who  is  a  printer  by  trade, 
has  counterfeited  this  mark,  and  sells  copies  of  it  (o  persons  engaged  in  the  man- 
n&cture  and  sale  of  cigars,  by  whom  they  are  used  to  his  damage.  The  answer 
of  the  defendant  admits  these  allegations ;  but  sets  up  as  a  ground  Amt  the  non- 
interference of  the  court,  that  the  articles  thus  sold  by  the  plaintiff  were  manu- 
fectured  in  the  dty  of  New  York,  and  that  the  trade-mark  in  question  contains 
upon  it  the  declaration  that  they  are  the  product  of  a  "  Factozy  of  cigars  from 
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the  best  plantations,  de  la  Buesta  Abajo,  Calle  de  Agna,  Habana."    Tb6  case 
having  been  beard  on  bill  and  answer,  the  bill  was  dismissed  with  costs. 

The  maxim  which  is  generally  expressed,  ''  He  who  comes  into  equity  must 
come  with  d^an  hands  "  (Snell's  Principles,  33),  but  sometimes  in  stronger  Ian- 
gnage,  "  He  that  hath  committed  iniquity  shall  not  hare  equity "  (Francis' 
Maxims,  5),  has  been  often  applied  to  bills  to  restrain  by  injunction  the  countar- 
ieiting  of  trade-marks.  The  ground  on  which  the  jurisdiction  of  equity,  in  such 
cases,  is  Tested,  is  the  promotion  of  honesty  and  fiur  dealing,  because  no  one  has 
a  right  to  sell  his  own  goods  as  the  goods  of  another.  Croft  v.  Day,  7  Beav. 
232.  **  It  is  perfectly  manifest,"  said  Lord  Langdale, "  that  to  do  this  is  a  fraud, 
and  a  Tcry  gross  fraud."  It  is  plain  that  there  is  no  dass  of  cases  to  which  the 
maxim  reierred^to  can  be  more  properly  applied.  The  party  who  attempts  to 
deceive  the  pubUc  by  the  use  of  a  trade-mark,  which  contains  on  its  £Ace  a  false- 
hood as  to  the  place  where  his  goods  are  manufactured,  in  order  to  have  the 
benefit  of  the  reputation  which  such  goods  have  acquired  in  the  market,  is  guilty 
of  the  same  fraud  of  which  he  complains  in  the  defendants.  He  certainly  can 
have  no  daim  to  the  extraordinary  interposition  of  a  tribunal,  constituted  to  ad- 
minister equity,  for  the  purpose  of  securing  to  him  the  profits  arising  from  his 
fraudulent  act.  Thus  in  Pidding  v.  How,  Simons,  477,  the  plaintiff  had  made 
a  new  sort  of  mixed  tea  and  sold  it  under  the  name  of  "  Howqua's  Mixture ; " 
but  as  he  had  made  &lse  statements  as  to  the  teas  of  which  his  mixture  was 
composed,  and  as  to  the  mode  in  which  they  were  procured,  the  court  refused  an 
iiyunction ;  Vice-chancellor  Shottwell,  remarking,  "  It  is  a  dear  rule  laid  down 
by  courts  of  equity  not  to  extend  their  protection  to  a  person  whose  case  is  not 
founded  in  truth."  In  Havd  v.  Harrison,  10  Hare,  467,  an  injunction  was  re- 
fused when  an  artide  was  sold  by  the  name  of  Havd's  Patent  Kitchener,  for 
which  there  never  had  been  a  patent.  In  Leather  Cloth  Company  o.  American 
Leather  Cloth  Company,  11  House  of  Lords  Cases,  &33,  though  decided  on  the 
ground  that  the  mark  used  by  the  defendants  was  substantially  different  from 
that  of  the  plaintifis,  yet  it  may  be  fkirly  inf^srred  fit>m  all  the  opinions  that,  if 
necessary,  the  decree  of  Lord  Chancellor  Westbury  would  have  been  affirmed  on 
the  broader  ground.  Thus  a  company,  which  had  gained  reputation  by  a  par- 
ticular manufecture,  on  discontinuing  thdr  business,  transferred  their  stamp  or 
trade-mark,  which  indicated  them  as  the  manufacturers,  to  other  parties ;  and  it 
was  the  opinion  expressed  that  such  assignees  would  not  be  protected  in  equity 
in  the  use  of  that  mark  on  goods  manufactured  by  themselves.  **  So  "  said 
Lord  Cranworth,  "  in  the  cases  of  botties  or  casks  of  wine  stamped  as  bdng  the 
growth  of  a  cdebrated  vineyard,  or  cheese  marked  as  the  produce  of  a  famous 
dairy,  or  of  hops  stamped  as  coming  from  a  well  known  hop-garden  in  Kent  or 
Surrey,  no  protection  would  be  given  to  the  sellers  of  such  goods,  if  they  were 
not  really  the  produce  of  the  place  fh>m  which  they  purported  to  come."  It  is 
contended,  however,  that  this  case  is  different,  because  there  were  marks  or 
words  used  with  these  labels  inconslBtent  with  the  idea  that  they  were  hdd  forth 
as  manufactured  in  Havana.  On  the  label  is  printed,  **  Entered  according  to 
Act  of  Congress,  a.  d.  1858,  by  Lorin  Palmer,  in  the  Clerk's  Office  of  the  South- 
em  District  of  New  York."  Apart  from  the  fact  that  this  is  in  such  very  small 
type  and  so  abbreviated  that  it  would  probably  escape  the  observation  of  every 
one,  whose  attention  was  not  spedally  directed  to  it,  a  circumstance  which  rather 
strengthens  the  evidence  of  an  intention  to  mislead  the  public,  what  is  there  in 
the  fact  that  the  design  or  engraving  had  been  copyrighted  in  the  United  States, 
inconsistent  with  the  dedaration  that  the  cigars,  contained  in  the  box,  were 
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mannfiictared  in  Harana,  of  Cuban  tobacco  1    But,  again,  it  is  said  that  die 
United  States  internal  revenne  stamp  would  at  onoe  nndeoeiTe  the  pnrcliaaer, 
there  being  a  difierenoe  between  the  stamp  nsed  for  articles  imported  and  lor 
those  of  domestic  manufacture.   Few  persons  would  stop  to  notice  this  difference, 
and  besides,  as  it  is  all<^ged,  the  trade-mark  is  pasted  on  the  inside  of  the  lid,  and 
when  the  box  is  open  for  the  purpose  of  retailing  the  trade-mark  is  brought  di- 
rectly in  the  view  of  persons  wishing  to  purchase,  and  the  rerenue  stamp  is  not 
seen  unless  the  lid  is  turned  down  and  the  box  examined  on  the  outside.    It  is 
contended,  further,  that  the  falsehood  is  in  a  foreign  language,  of  which  it  is  to 
be  presumed  that  the  plaintiiTs  customers  are  ignorant.    Tet  there  is  certainly 
enough  to  convej  to  every  one,  who  can  read,  that  the  cigars  are  from  "  Ha- 
vana."   It  is  true  that  when  a  slander  is  uttered  in  a  foreign  tqogue  it  is  neces- 
sary, in  an  action  for  damage,  to  prove  that  the  hearers  understood  the  lan- 
guage ;  for  it  will  not  be  presumed  that  being  ignorant  of  the  meaning  iji  the 
words,  they  afterwards  repeated  them  to  those  who  understood  them  (9  Starkie 
on  Slander,  52) ;  but  there  is  no  such  rule  in  an  action  for  a  libel  in  a  foreign 
language,  for  Utera  acripta  matutf  that  may  be  read  and  explained  by  those  irho 
do  not  understand  it.    The  case  of  a  written  or  printed  libel  has  a  much  doser 
analogy  to  the  point  before  us  than  that  of  spoken  slander.    But  above  all  this 
it  is  not  necessaxy  that  any  one  person  has  been  actually  deodved  or  defraaded; 
it  is  enough  that  it  is  a  misrepresentation  calculated  to  have  that  effect  on  tfas 
unwary  and  unsuspicious. 
Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appellant 
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3.  RaOroads ;  general  niles  and  practice. 

7.  Nature  of  the  charter. 

8.  Judgment  of  other  tribunals ;  commissioners,  &c 
12  a.  Conflicting  railroads. 
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32.  Land-owners ;  taking  of  land. 

28  a.  Departing  firom  the  purpose  or  exceeding  the  authority  given  by 
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90.  Stockholders ;  dividends,  &c. ;  bond-holders ;  contractors. 
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44.  Ferries. 

§  1.  Injunctions  are  sometimes  applied  for  in  reference  to 
public  roads. 

§  1  a.  As  we  have-  already  seen  (see  Nuisance)^  a  private 
individual  cannot  maintain  an  action  in  his  own  name,  to 
recover  damages  for  an  obstruction  to  a  highwaj,  and  to  re- 
strain a  continuance  of  it,  where  he  does  not  aver  or  prove 
special  damages  to  himself.^ 

§  1  b.  Where  a  company,  incorporated  to  construct  a  plank 
road,  had  completed  their  road,  put  it  in  use,  and  erected  a 
toll-gate  opposite  the  defendant's  land,  and  the  defendant 
opened  and  worked  a  road  on  his  own  land  parallel  to,  and 
adjoining  the  plank  road,  so  that  it  was  passable  for  travellers, 
and  was  used  by  them  to  pass  the  gate,  to  the  prejudice  of, 
and  loss  of  toll  to  the  company;  held,  the  court  might  re- 
strain the  defendant  by  perpetual  injunction  from   keeping 

1  Carpenter  v.  Aiann,  17  Wis.  155. 


508  THE  LAW  OP  INJUNCTIONS.    .  [CH-   XXYL 

his  road  open,  or  permittmg  it  to  be  kept  open,  so  as  to  be 
used  for  the  public  travel ;  and  order  that  it  be  so  dosed,  as 
to  hinder  persons  travelling  on  the  plank  road  from  using  it 
as  an  open  road.^ 

§  2.  Eqidtj  will  not,  on  the  application  of  trustees  of  a 
turnpike  road,  passing  over  a  hill,  who  were  empowered  to 
lower  it  when  necessary,  restrain  an  adjoining  freeholder  from 
making  a  tunnel  under  the  road,  on  the  ground  that  it  would 
obstruct  the  future  improvement  of  the  road.' 

§  2  a.  If  a  city  (in  Massachusetts),  laying  out  a  street  so 
as  to  compel  the  removal  of  buildings,  assess  to  the  owner  a 
certain  sum  in  lieu  of  all  damages  for  such  removal  ;  his 
remedy,  if  aggrieved,  is  by  petition  for  a  jury,  not  by  injunc- 
tion.' 

§  2  b.  A  land-owner  may  enjoin  the  construction  of  a  tun^ 
pikcy  where  the  land-damages  have  not  been  assessed  and 
tendered.* 

§  2  c.  Where  a  law  requires  that  a  road  shall  be  opened 
within  five  years  afler  location  ;  this  means  the  entire  road. 
If  only  a  part  of  it  is  thus  opened,  this  is  done  under  color  of 
law,  which  would  be  a  defence  against  an  action  for  damages. 
Hence,  where  an  attempt  is  made  to  open  only  a  part,  but  one 
day  before  expiration  of  the  five  years ;  such  opening  may  be 
restrained  by  injunction.^ 

§  8.  The  remedy  of  injunction,  as  of  other  forms  of  action, 
is  often  invoked  in  reference  to  railroads.  Many  of  the  roles 
of  law  upon  the  subject  will  be  found  referred  to  in  other  con- 
nections ;  more  particularly  in  the  chapter  (XV.)  relating  to 
corporations.^  (a) 

^  Anbnm,  Ac  v,  Douglftse,  13  Barb.  *  Sidener  v,  Norrutown,  Ac,  8S  Lid. 

558.  623. 

>  Cunliffe  v,  Wbailej,  17  £ng.  Law  «  Qreen  v.  Green,  84  SI.  8S7. 

&  £q.  508.  -•  See  Gregg  v,  Baltimore,  14  MO. 

'  Nichols  V.  Salem,  14  Gray,  490.  479 ;  Spooner  v.  BfcConnel,  1  McL. 

(a)  It  has  been  thongfat  worthy  of  distinct  abjudication,  diat  railroads  oier 
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§  4.  In  a  late  case  it  is  remarked,  ^^  I  think  it  most  essen- 
tial to  the  interests  of  the  public,  that  such  jurisdiction  should 
exist,  and  should  be  exercised  whenever  a  proper  case  for  it  is 
brought  before'  the  court,  otherwise  the  result  maj  be,  that, 
after  your  house  has  been  pulled  down,  and  a  railway  sub- 
stituted in  its  place,  you  may  have  the  satis&ction,  at  a  future 
period,  of  discovering  that  the  raUway  company  were  wrong." » 
And  in  another  case,  where,  after  an  injunction  against  a  rail- 
road company,  restraining  them  from  so  constructing  the  rail- 
way as  to  obstruct,  impede,  or  render  less  secure  the  road  in 
question,  the  defendants  laid  permanent  rails,  on  a  level,  and 
by  order  of  the  commissioners  erected  gates  and  opened  the 
Ime :  upon  the  ground  that  ^^  their  conduct  was  at  once  con- 
temptuous and  otherwise  illegal,  wrongful  as  against  the  plain- 
ti£P,  her  Majesty's  subjects  at  large,  and  indeed  a  bad,  almost  a 
scandalous  example  —  a  daring  invasion  of  public  and  private 
rights ;  "  the  court  ordered  a  sequestration.' 

§  5.  In  the  State  of  Pennsylvania,  the  equity  power  of  in- 
junction was  disclaimed  in  reference  to  a  railroad  corporation, 
by  reason  of  the  restrictive  terms  of  an  express  statute ;  but 
the  observations  of  the  eminent  judge,  who  delivered  the 
opinion  of  the  court,  indicate  the  practical  value  and  impor- 
tance of  this  summary  jurisdiction, 

§  6.  In  the  case  of  Hays  v.  The  Pennsylvania  Railroad,^  it 
was  held  that  the  equity  powers  of  the  Supreme  Court,  in 

338 ;  M'Arthnr  v.  Kelly,  5  Ohio,  139 ;  &c.,  3  Whart.  502 ;  Browning  v.  Cam- 
Mayor,  &c.  V.  Curtis,  1  Clarke,  336 ;  den,  &c.,  3  Oreen,  47. 
Agar  V.  The  Reeent's,  &c..  Coop.  77  ;  ^  Per  Lord  Cottingham,  River,  &c. 
River,  &c.  v.  NorUi,  &c.,  I  Railw.  Cas.  v.  North,  &c.,  1  Railw.  C.  135. 
135 ;  Sandford  v.  The  Railway  Co.,  24  >  The  Atty.,  &c  v.  The  Great,  &c., 
Penn.  378  ;  Amelnng  v.  Seekamp,  9  3  Eng.  Law  &  Eq.  263. 
Gill  &  J.  468 ;  Jarden  v.  Philadelphia,  >  17  Penn.  9. 

streets  of  towns  and  cities,  made  with  their  consent,  and  by  legislative  authority, 
are  not  public  nuisances.  Milbum  v.  Cedar,  &c.,  12  Iowa,  246 ;  Hughes  v,  Mis- 
sissippi, &c.,  lb.  261. 

A  motion  ior  a  temporary  injunction  to  restrain  the  construction  of  a  railroad 
was  denied,  as  being  a  violation  of  the  spirit  of  the  rule,  which  forbids  the  issu- 
ing of  an  injunction  to  restrain  the  construction  of  a  public  work,  authorized  by 
a  law  of  the  State,  until  after  hearing  upon  the  rule  to  show  cause.  Delaware, 
Ac.  V.  Raritan,  &c.,  1  McCart.  (N.  J.)  445. 
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reference  to  corporations  other  than  municipal,  by  the  statute 
of  1836,  if  not  restricted  to  Philadelphia,  are  nowhere  any 
greater  than  those  of  a  court  of  common  pleas.  Hence  the 
Supreme  Court,  sitting  at  Harrisburg,  cannot  control  the  do- 
ings of  the  Pennsylvania  Railroad  beyond  the  county  of  Dau- 
phin. Gibson,  C.  J.,  remarks,  ^^  Had  the  power  been  conferred 
upon  the  Supreme  Court  alone,  it  would  have  enabled  us  to 
retain  the  present  bill,  but,  conferred  in  the  same  clause  upon 
the  Common  Pleas,  it  leads  irresistibly  to  the  conclusion  that 
the  design  was  to  give  them  exactly  the  same  jurisdiction. 
The  Supreme  Court,  standing  on  a  foundation  no  broader, 
and  exercising  a  jurisdiction  not  more  extensive  than  the  foun- 
dation and  jurisdiction  of  a  court  of  common  pleas,  could 
not  supervise  or  control  the  proceedings  of  a  corporation  whose 
field  of  action  extends  from  the  Susquehanna  to  the  Ohio.  — 
*  Noscitur  a  sociis.'  It  is  unnecessary  to  ask  why  such  juris- 
diction has  been  withheld.  It  has  been  the  policy  of  the  leg- 
islature, from  the  foundation  of  the  province,  to  dole  out 
equitable  power  to  the  courts  with  a  parsimonious  hand.  Hap- 
pily this  policy  is  fast  yielding  to  a  more  enlightened  one. 
Though  the  power  to  issue  writs  of  injunction  is  a  despotic 
one,  which  ought  to  be  exercised  in  the  first  instance  with 
great  caution,  and  only  in  the  clearest  and  most  indisputable 
cases,  it  is  an  invaluable  and  indispensable  one.  A  writ  of 
quo  warranto  would  lie  in  a  case  like  the  present ;  but  the 
object  of  a  corporator  is  not  to  destroy  the  charter,  but  to 
preserve  it.  Gigantic  corporations  may  acquire,  from  combina- 
tion of  capital  and  the  patronage  they  create,  a  dangerous 
influence ;  and  the  legislature  could  curb  it  only  by  the  instru- 
mentality of  the  judiciary ;  but  to  make  the  instrument  effec- 
tive, would  require  it  to  be  invested  with  an  adequate  degree 
of  power."  * 

§  7.  The  granting  of  a  right  of  way  to  a  street  railroad, 
by  the  common  council  of  a  city,  is  not  an  act  of  legislation, 
but  a  grant  upon  condition,  and  may  be  restrained  ty  injunc* 
tion.^    But  an  injunction  has  been  refnsed  when  applied  for 

1 17  Penn.  IS,  13.  *  People  v,  StarterMit,  5  Seld.  MS. 
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upon  the  ground  that  a  railroad  charter  was  unconstitu- 
tional.^ (a) 

§  7  a.  In  an  action  to  obtain  an  injunction  against  a  com- 
pany attempting  to  build  a  railroad,  under  a  grant  from  a  city, 

an  insufficient  consideration,  and  in  violation  of  the  city  char- 
ter ;  the  city  corporation  is  a  necessary  party.  Also,  where 
it  is  claimed  that  the  officers  have  abused  their  powers.^ 

§  8.  The  question  of  injunction  often  depends  upon  the 
judgment  or  action  of  some  tribunal  other  than  the  court  to 
which  the  petition  is  addressed. 

§  9.  In  New  Jersey,  though,  in  the  opinion  of  the  chan- 
cellor, the  Somerville  and  Easton  Railroad  Company  could 
not  apply  for  commissioners  of  valuation  and  damages  until 
the  route  of  the  whole  road  should  be  located ;  yet  he  refused 
an  injunction  to  restrain  the  company  from  applying  for  com- 
missioners to  value  a  part  located,  before  a  location  of  the 
whole  route.^  And  it  is  said  an  injunction  lies  to  restrain  the 
opening  of  a  road,  where  the  railroad  commissioners  had 
ordered  a  postponement  of  such  opening.^ 

§  10.  Upon  the  question  of  arching  over  a  street  in  con- 
nection with  a  station,  an  action  was  ordered  before  the 
Barons  of  the  Exchequer  to  settle  the  point  whether  "  it 
was  necessary  or  reasonably  convenient."  Upon  their  an- 
swering in  the  affirmative,  held,  the  injunction  should  be  dis- 
solved.* 

1  Peering  v.  York,  &c.,  31  Maine,        *  Redf.  on  Bailw.,  488. 
172.  ^  Atty.,  &c.  V.  The  Eastern,  &c.»  2 

3  People  V.  Law,  34  Barb.  494.  Bailw.  Cas.  823. 

'Doughty   V,    Somerville,    &c.,    3 
HaUt.  Ch.51. 

(a)  Equity  may  enjoin  a  railway  to  mn  trains  at  particalar  times,  under  the 
railway  and  canal  traffic  act,  1854,  without  proof  of  indiyidual  grievance;  but 
there  must  be  a  public  inconvenience.  Barret  v.  Great  Northern,  &c.,  38  Eng. 
Law  &  Eq.  218.  The  court,  in  judging  what  is  reasonable  accommodation,  will 
consider  the  general  traffic  of  the  railway,  and  the  accommodation  which  such 
traffic  requires.    lb. 
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§  11.  Questions  of  engineering  are  ordinarily  referred  to  an 

engineer.^ 

§  12.  A  railway  company  were  building  an  embankment 
more  than  five  feet  above  the  level,  according  to  tlie  11th 
and  12th  sections  of  the  railway  clauses  consolidation  act. 
They  had  not  given  the  notice  required  by  the  12th  section, 
but  had  obtained  the  consent  required  by  the  11th.  The 
court  put  them  on  terms  to  take  the  opinion  of  the  hoard  of 
irade^  submitting  to  such  order  as  this  court  should  thereafter 
make  ;  otherwise  an  injunction  would  go  to  restrain  the  com- 
pany from  proceeding  with  the  embankment.' 

§  12  a.  The  conflicting  rights  of  different  railroads,  or  of  a 
railroad  corporation  and  other  companies  or  individuals,  often 
call  for  the  remedy  of  injunction. 

§  18.  Where  a  company  was  authorized  to  make  a  direct 
line  of  railway,  with  a  branch,  and  was  about  to  complete  and 
open  the  direct  line,  but  had  abandoned  the  branch  line ;  held, 
the  attorney-general  had  no  right  to  file  an  information  to  re- 
strain  the  opening  of  the  direct  line,  as  a  means  of  compelling 
the  completion  of  the  branch,  alleging  that  the  abandonment 
of  the  branch  line  was  an  injury  to  the  public'  And  it  is 
held  that,  upon  an  injunction  bill,  equity  will  not  decide  upon 
the  legal  title  of  two  railroad  companies  to  a  certain  route.^  (a) 

• 

1  Webb  V.  The  Manchester,  &c.,  4  *  Attornej-General  v.  The  Birmiii^- 

My.  &  Cr.  116.  ham,  Ac,  8  Eng.  Law  &  Eg.  S43. 

^  Pearce  v.  Wycombe,  Ac,  19  Eng.  *  Morris,  &c  v.  Blair,  1  Stockt.  635. 
Law&Eq.  122. 

(a)  It  may  seem  not  inappropriate  to  insert  here  a  newspaper  report,  probably 
accurate  in  substance,  of  a  late  case  inTolying  the  rights  of  two  railroad  corpo- 
rations:— 

"  The  Osbat  Railrpad  Casb.  —  The  United  States  Circuit  Gonrt,  Judges 
Daris  and  Treat,  yesterday,  refused  the  injunction  prayed  for  by  a  portion  of 
the  stockholders  in  the  Galena  and  Chicago  Railroad  Company,  to  restrain  the 
consolidation  of  that  road  with  the  Northwestern  Railroad  Company,  and  for 
the  appointment  of  a  receiTer,  &c  The  court,  in  refusing  the  injunction,  de- 
clined to  decide  upon  the  merits  of  the  case ;  but,  nerertheless,  the  dedsioo  is  a 
virtual  refusal  to  set  aside  the  consolidation.  One  of  the  strongest  poinu  made 
in  the  argument  was,  that  the  consolidation,  which  was  made  over  a  year  ago^ 
was  of  so  gigantic  a  character  that,  to  orertum  and  destroy  it  at  this  day. 
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So  A,  a  railway  company,  had  entered  into  a  contract  with  B, 
another  company,  as  to  the  working  of  their  line.  A  now 
alleged  that  the  contract  was  void,  and  proposed  to  enter  into 
an  agreement  with  the  C  company,  the  effect  of  which  would 
be  a  violation  of  the  contract  with  B.  B  moved  for  an  in- 
junction to  restrain  A  firom  holding  a  meeting  to  sanction  the 
agreement.  The  court  refused  to  interfere,  as  it  was  not 
clear  that  the  contract  with  B  was  valid,  and  as  the  loss  of  A 
fix>m  not  entering  into  the  agreement  with  C  might  be  greater 
than  their  loss  from  violating  the  contract  with  B.^  But,  in 
Pennsylvania,  an  injunction  was  granted,  in  a  case  turning 
wholly  upon  the  construction  of  the  charter  under  which  the 
defendants  claimed,  and  indeed  upon  the  meaning  of  particu- 
lar words  in  that  charter  (which  however  must  be  read  at 
length,  in  order  to  understand  the  precise  points  in  contro- 
yersy).  The  history  of  this  case,  as  given  in  the  opinion  of 
the  court,  is  as  follows  :  "  In  1837,  the  legislature  incorpora- 
ted the  Sunbury  and  Erie  Railroad  Company,  with  authority 
to  make  a  railroad  from  Sunbury  to  Erie,  but  without  any 
authority  to  extend  their  work  further  south  or  east  than  Sun- 
hurt/.     By  this,  their  original  charter,  they  had  no  more  right 

« 

^  Shrewsburjy&c.  v.  Shrewsburj,  &c,  4  Eng.  Law  &  £q.  171. 

to  dlBtorb  a  system  of  railways,  and  overthrow  a  series  of  financial  and  com- 
mercial operations,  affecting  the  property  and  business  of  thousands  of  people, 
who,  in  no  way  connected  with  the  consolidation  itself,  have  in  good  fiuth  acted 
upon  its  existence.  The  court  evidently  felt  the  force  of  this  consideration,  and 
therefore  refused  an  injunction,  or  any  other  proceedings  calculated,  however 
remotely,  to  disturb  the  immense  interests  involved,  and  the  vast  works  in  oper- 
ation by  the  consolidated  companies.  They  virtually,  if  not  in  &ct,  decided, 
that  the  consolidation  was  to  stand,  but  that  the  non-consenting  stockholders 
should  be  made  whole  as  to  the  value  of  their  property  on  the  day  the  consolida- 
tion took  place.  This  reduces  the  question  at  issue  to  a  mere  pecuniaiy  one, 
namely,  how  much  the  stockholders  of  the  Galena  Boad  are  equitably  entitled 
to  for  their  interest  ?  The  terms  of  the  consolidation  offered  them  a  certain 
sum ;  they  claimed  a  greater ;  the  difierence  between  the  two  valuations  is  pos- 
sibly somewhere  between  fifty  and  eighty  thousand  dollars.  The  great  point, 
however,  in  which  the  public  are  interested  is  that  decided  by  the  court  —  that 
the  consolidation  will  not  be  disturbed  or  set  aside.  The  amount  which  the  non- 
consenting  stockholders  jnay  justly  claim  is  a  matter  affecting  only  themselves 
and  the  corporation ;  the  public  may  dismiss  their  fears  that  the  consolidation 
"Which,  in  its  vast  scheme,  includes  so  inextricably  so  many  interests,  will  be 
broken.  That  point  determined,  the  other  questions  involved  are  of  mere  per- 
sonal interest"    Chicago  BepubUcan,  July  9. 
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to  make  a  road  from  Sonbuiy  to  Harrisburg  than  if  they  had 
never  been  incorporated  at  all.  Such  was  the  state  of  things 
in  1851,  when  the  charter  was  given  to  the  Susqnehaima 
Company.  The  act  which  brought  the  latter  company  into 
being  gave  them  the  privilege  of  constructing  their  railroad 
along  die  Susquehanna  River  between  Harrisbuig  and  Sun- 
bury,  by  a  route  to  which  nobody  else  had  any  right  or  pre- 
tence of  claim.  On  the  fidth  of  this  unequivocal  grant  of 
authority  to  construct  their  work  on  a  track  &en  entirely  open 
to  their  enterprise,  they  raised  the  capital  necessary  for  the  pur- 
pose, and  prepared  to  commence  it.  It  is  at  this  stage  of  Uieir 
progress  that  the  Sunbury  and  Erie  Company  set  up  their 
claim  as  grantees  from  the  State  of  the  same  privilege,  and 
assert  that  they,  too,  have  a  legal  right  to  make  a  road  be- 
tween the  same  termini,  along  the  same  valley,  and  by  the 
same  intermediate  points.  Did  the  legislature  intend  that 
these  two  companies  should  each  have  equal  authority  to  con- 
struct the  same  identical  work  ?  It  seems  to  us  extremely 
improbable.  The  struggle  between  two  companies,  invested 
with  the  same  privileges,  each  having  an  equal  right  to  the 
ground,  would  be  more  likely  to  end  in  the  ruin  of  both,  than 
to  give  either  a  fair  chance  of  success.  Legislation  like  this 
would  not  only  be  injurious  in  its  effect  on  the  public  interest, 
but  it  would  be  a  wrong  on  the  company  first  incorporated  — 
such  a  violation  of  justice  as  no  one  would  expect  to  see  per- 
petrated by  the  representatives  of  a  people  who  love  the  right 
and  hate  the  wrong.  The  improbability  that  the  rival  cor- 
porations were  intended  to  be  clothed  with  equal  power  to 
make  the  same  road  along  the  same  route,  is  infinitely  in- 
creased when  we  find  that  no  provision  is  made  for  settling  the 
innumerable  disputes  which  must  necessarily  arise  between 
them.  We  assume  that  it  is  practicable  to  make  both  roads, 
nevertheless  the  choice  of  the  best  location  may  be  of  such 
immense  value  to  the  party  which  gets  it  that  it  would  be 
fiercely  contended  for.  How  is  such  a  contest  to  be  settled? 
Shall  it  be  determined  by  the  wager  of  battle  ?  The  straggle 
would  not  cease  with  the  survey ;  and  when  the  building  of 
the  two  roads  would  bring  thither  thousands  of  excitable  men, 
the  probability  of  violence  and  bloodshed  would  be  very  great. 
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Supposing  the  road  to  be  made,  and  the  cars  and  locomotives 
rmming  side  by  side,  and  sometimes  crossing  each  other's 
track,  what  hope  could  be  entertained  that  they  would  regard 
each  other's  convenience  and  interest  in  such  a  manner  as  to 
keep  the  peace  and  avoid  collisions  dangerous  to  property 
andlife?"! 

§  13  a.  One  railroad  company  may  enjoin  another  rival 
company  from  placing  an  obstruction,  partly  on  a  public  foot- 
way and  partly  on  the  plaintifis'  land,  thereby  blocking  up 
the  access  to  a  station  of  the  plaintifis ;  the  bill  alleging  that 
the  injury  to  the  plaintifis'  traffic  would  be  irreparable,  and 
that  the  defendants  had  no  color  of  title.' 

§  13  b.  The  A  and  B  railroad,  incorporated  to  run  a  road 
from  A  to  B,  was  sold  under  a  mortgage,  and  the  stockholders 
organized  as  a  corporation  tmder  the  old  charter  and  name. 
Afterwards  a  new  company  was  chartered,  to  continue  the 
road,  called  the  B  and  A  railroad  company ;  the  two  com- 
panies then  formed  one  organization,  and  the  legislature 
authorized  the  latter  to  buy  out  the  former,  and  then  to 
assume  the  name  of  the  Central  Railroad  Company  of  New 
Jersey,  the  plaintiffs,  which  should  be  liable  for  all  corporate 
debts  contracted  since  foreclosure  of  the  mortgage.  The 
defendant  brought  an  action  against  the  A  and  B  company  for 
a  debt  prior  to  foreclosure,  serving  a  summons  on  C,  the 
president  of  both  companies;  and  the  plaintiffs  bring  their 
bill  to  enjoin  such  suit,  alleging  that  from  the  manner  in 
which  it  was  brought,  and  under  the  circumstances,  they 
could  not  know  which  company  was  intended  to  be  served. 
Held,  an  action  was  maintainable  against  the  first  corporation, 
but  not  against  the  plaintiffs,  and  they  had  a  right  to  be  in- 
formed, which  company  was  intended  to  be  sued ;  and,  the 
answer  not  disclaiming  an  intention  of  holding  the  plaintiffs, 
the  injunction  should  be  continued  until  their  liability  should 
be  shown.* 

1  Per  Black,  C.  J.,  Packer  v.  Snn-        '  London,  &c.&.  Lancashire,  &c.,  Law 
bury,  Ac,  19  Penn.  216.  Rep.  (Eng.)  Eq.,  July,  1867,  p.  174. 

'Central,  &c.  v.  Bann,  3  Stockt.  dd& 
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§  13  c.  The  charter  of  the  plaintifis,  a  railroad  corporation, 
provided,  that  no  other  railroad  should  be  authorized  for 
thirty  years,  from  Boston,  Charlestown,  or  Cambridge,  to 
Lowell,  or  to  any  point  within  five  miles  of  the  northern 
terminus  of  the  plaintiffs'  road.  The  defendants,  other  cor- 
porations, so  connected  their  roads,  as  to  make  a  continuous 
line,  from  Boston  to  Lowell,  by  way  of  Salem  and  Lawrence. 
Upon  application  for  an  injunction,  held,  whether  the  legisla- 
ture might  or  might  not  have  constitutionally  chartered  a 
new  road  directly  from  Boston  to  Lowell;  they  had  not  done 
so,  and  the  defendants'  proceedings  were  a  virtual  infringe- 
ment of  the  plaintiffs'  charter,  without  legislative  authority 
therefor ;  and  a  perpetual  injunction  was  granted.^ 

§  14.  A  very  common  application  for  injunction,  is  that 
made  on  behalf  of  some  other  privilege  with  which  a  railroad 
comes  into  competition  or  collision.  Thus  the  defendants,  a 
railroad  company,  were  enjoined,  on  application  of  the  State, 
from  filling  up  a  part  of  the  State  canal,  and  erecting  an  arch 
over  it,  which  would  obstruct  its  use  ;  though  this  portion  of 
the  canal  had  been  for  many  years  abandoned,  and  without 
regard  to  the  question  of  damage.^ 

§  14  a.  An  injunction  was  granted  against  the  use  of 
streets  and  public  landings  for  a  railroad  track,  in  &vor  of  an 
owner  in  fee,  specially  injured.^ 

§  15.  In  case  of  petition  for  an  injunction,  restraining  the 
defendants,  a  railroad  company,  from  crossing  the  road  of  the 
plaintifis,  except  by  a  bridge ;  the  question  of  right  was  sent 
to  the  Court  of  Exchequer,  who  found  for  the  plaintiffi. 
Held,  an  injunction  should  be  suspended,  in  order  to  give  time 
for  building  the  bridge,  the  def^pdants  undertaking  to  build  it 
as  speedily  as  possible.^ 

^  Boston,  &c.  V,  Salem,  &c.,  2  Gray,    159;  ace.  Hadson,  &c.,  Canal  v.  New 
1.    See  Enfield,  &c  v.  Hartford,  &c.,    York,  &c.,  9  Paige,  323. 
17  Ck>nn.  40;  Mohawk,  &c.i;.  The  Utica,        '  Schormeier    v.  St  Panl,  &c,  10 
&c.,  6  Paige,  554.  Min.  82. 

>  Com.  p.  Pittsburg,  ftc,  24  Penn.        *  Northern,  &c.  v.  The  London,  &&, 

1  RaUw.  Cas.  «53. 
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§  16.  An  Injunction  was  granted  to  prevent  an  improper 
mode  of  carrying  a  turnpike  over  a  railroad.^  So  where  the 
highway  commissioners,  on  petition  of  the  defendant,  had  laid 
out  and  recorded  a  private  way  from  his  land  across  the  ropes 
and  fixtures  of  the  inclined  plane  of  a  railway.^  And,  on  the 
other  hand,  an  injunction  was  denied,  to  restrain  the  removal 
by  a  turnpike  road  of  stone  blocks  laid  across  the  road  by  a 
railroad  company,  in  order  to  pass  from  the  railroad  to  a 
wharf;  the  charter  only  authorizing  the  company  to  use  the 
turnpike  as  it  was,  or  requiring  a  tunnel  or  bridge  if  they 
crossed  the  road.^ 

§  16  a.  The  location  of  a  railroad  through  a  public  street, 
in  a  line  not  warranted  by  law,  will  not  be  enjoined  at  the 
instance  of  an  owner  of  an  unimproved  building  lot,  suffering 
no  present  detriment.^ 

§  17.  An  injunction  has  been  denied  in  favor  of  a  toll- 
bridge  against  a  raikoad  bridge.^ 

§  17  a.  In  1790,  the  legislature  authorized  A  to  build  a  toll- 
bridge  across  the  Harlem  River,  a  navigable  river,  and  also 
provided,  that  no  other  bridge  or  ferry  should  be  erected  or 
maintained  between  the  two  places  connected  thereby,  except 
for  the  private  use  of  the  inhabitants  of  those  two  places.  In 
1832,  a  railroad  company  was  authorized  to  cross  the  same 
river  near  A's  bridge.  A  bridge  having  been  previously 
built  for  the  private  use  of  the  inhabitants,  according  to  the 
reservation  in  the  grant  to  A,  the  railroad  company  pur- 
chased and  used  it  for  their  railroad,  which  use  diminished  the 
receipts  of  A*s  bridge.  Held,  that  the  charter  to  the  railroad 
company,  and  the  use  of  the  bridge  for  the  railroad,  were  no 
violation  of  the  grant  of  a  franchise  to  A,  and  that  he  could 
not  restrain  them  by  injunction.     Also,  that  the  railroad  com- 


1  Attj.,  &c.  V.  London,  &c.,  3  De  G.  *  Zabriskie  u.  Jersey,  Ac.,  2  Beasl. 

&  S.  439.  314. 

^  Mohawk,  &c  o.  Artcher,  6  Paige,  *  Tucker  v.  Cheshire,  &c.,  1  Fost  29. 

83.  See  §  41. 

'London,  &c.  v.  Cooper,  2  Bailw. 
Cas.  312. 
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pany,  having  been  authorized  to  build  a  bridge  for  their  rail- 
road, were  thereby  authorized  to  buy,  for  the  same  purpose, 
a  bridge  already  built.  That  the  owners  were  also  authorized 
to  sell  their  bridge  as  they  had  done.  That  the  railroad  com- 
pany might  be  restrained  by  injunction  from  allowing  persons 
to  cross  their  bridge  who  were  not  authorized  to  cross  by  law. 
That  the  defendants  could  not  object,  in  a  suit  to  restrain  a 
violation  of  a  franchise  which  had  become  vested  in  the 
grantee,  that  the  complainants  had  violated  their  franchise: 
there  having  been  no  judicial  forfeiture  of  the  franchise,  it 
could  not  be  impeached  collaterally.  That  a  provision  in  the 
grant  of  the  franchise  to  A,  that  treble  tolls  might  be  recov- 
ered before  a  justice  for  a  violation  of  his  franchise  by  others, 
did  not  preclude  a  suit  in  equity  for  an  injunction  and  account; 
and  a  court  of  equity  had  jurisdiction  to  grant  such  injunction, 
but  would  not  enforce  the  penalty  given  by  the  grant.  And 
that,  in  case  of  a  violation  by  a  corporation,  who  could  not  be 
sued  before  a  justice,  the  necessity  of  the  case  would  warrant 
another  remedy.^ 

§  18.  Where  obstructions  to  public  navigation  are  about  to 
be  erected,  and  after  erection  can  be  removed  only  at  great 
expense ;  an  injunction  may  be  decreed.  Thus  a  railroad 
company,  authorized  to  erect  a  bridge  over  a  navigable 
stream,  in  such  a  way  as  '^  to  do  the  least  possible  injuiy  to 
navigation,"  who  are  about  to  construct  it  in  a  place  where 
the  evidence  tends  to  show  that  more  injury  would  be  done  t<^ 
navigation  than  in  others,  may  be  restrained,  until  the  question 
whether  that  is  the  proper  position  can  be  determined.^ 

§  19.  A  railroad  may  be  compelled  by  injunction  to  build 
an  arch  over  a  mill-race  of  such  dimensions  as  would  secure 
the  mill  from  injury ;  the  act  requiring  compensation  for  all 
damage.^  While,  on  the  other  hand,  a  railroad  company, 
alleging  a  right  of  way  over  a  certain  strip  of  land,  and  that 
the  defendant  is  about  to  erect  a  flouring  mill  so  near  their 

^  Thompson  v.  New  York,  &c,  3       '  Goats  v.  The  Ckrenoe,  Ac.,  1  Bos. 
Sandf.  Ch.  625.  &  Mj.  ISl. 

^  Attomej-Oeneral  v.  Hudson,  &c.,  1 
8tockt  526. 
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track  as  not  to  leave  snfEcient  room  for  its  repair  and  con- 
struction, may  have  an  injunction  to  restrain  the  erection  of 
themill.1 

§  19  a.  The  charter  of  a  railroad  provided,  that,  whenever 
it  should  be  found  necessary  to  cut  through,  take,  or  so  much 
injure  any  part  of  any  quay,  wharf,  or  other  communication, 
as  to  render  it  impassable  or  inconvenient  for  transporting, 
&c.,  any  goods ;  another,  equally  convenient,  should  be  con- 
structed. The  plaintiff,  proprietor  of  a  wharf,  brings  a  bill  to 
enjoin  any  works  that  would  render  the  wharf  inconvenient, 
pending  an  action  at  law,  which  involved  the  question, 
whether  the  defendants  had  not  violated  their  charter  by 
carrying  the  road  in  front  of  the  wharf,  so  as  to  cut  off  its 
general  access  to  the  water,  and  making  a  jetty  between  the 
wharf  and  the  water.  It  further  appeared,  that  the  prosecu- 
tion of  the  work  would  not  cause  any  additional  injury.  The 
injimction  was  granted.^ 

§  20.  The  fact,  that  a  railway  has  been  located  on  some 
part  of  the  tract,  of  eighty  acres  of  land,  purchased  for  the 
use  of  an  institution  for  educating  the  deaf  and  dumb,  does 
not  alone  authorize  the  conclusion,  that  the  uses  and  pur- 
poses for  which  the  institution  was  placed  on  that  particular 
tract  wiU  be  so  materiaUy  interfered  with,  that  the  companv 
should  be  restrained  from  crossing  it.3  (a) 

§  21.  An  owner  of  lots  upon  a  street,  upon  which  a  railway 
is  about  to  be  constructed,  which  will  be  specially  injurious 
to  him,  may  maintain  a  suit  to  enjoin  such  construction.^  So 
from  taking  down  fences  and  opening  a  road  through  land 

1  Cimniiigham  v.  Some,  Ac.,  27  Geo.       '  Indiana,  ftc  v.  State,  3  Ind.  421. 
499.  *  Milhan  v.  Sharp,  28  Barb.  228. 

»BeIl  V.  Hall,  &c.,  1   Bailw.  Cas. 
616. 

(a)  In  a  late  case,  an  hi)iinction  was  granted  upon  the  allegation,  that  "  the 
ranc^  of  the  plaintiff  thiongh  which  it  is  proposed  to  open  the  road  is  of  sym- 
metrical proportions  and  easily  cultivated,  and  the  passage  of  the  road  will 
greatiy  disfigure  the  ranch,  and  largely  increase  the  expense,  and  render  it  mncb 
more  difScnlt  to  cultiyate."    Champion  v.  Sessions,  I  Neva.  47S. 
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under  a  premature  order  of  supervisors.^  So  if  a  railroad 
company,  before  assessment  and  payment  of  damages,  begins 
the  work  of  laying  its  track  over  a  street,  the  abutters  are 
entitled  to  an  injunction  to  prevent  their  laying  the  track,  dig- 
ging up  the  soil,  or  otherwise  encumbering  or  obstructing  the 
street.^  But,  under  the  New  York  statute,  incorporating  the 
Auburn  and  Rochester  Railroad  Company,  where  the  map, 
plan,  and  profile,  accompanying  the  petition  of  the  company, 
for  the  appointment  of  a  jury  of  appraisers,  did  not  show  any 
contemplated  viaduct  for  the  use  of  the  owner  of  lands  which 
were  divided  by  tlie  railroad;  held,  such  owner  could  not 
enjoin  the  company  from  building  their  road  in  such  a  way  as 
to  allow  him  no  viaduct,  notwithstanding  the  counsel  for  such 
company  may  have  argued  to  the  jury  of  appraisers,  that  the 
company  were  bound  to  make  proper  crossing  places.^ 

§  22.  The  taking  of  land  for  railroad  purposes  has  given 
rise  to  many  applications  for  injunction.^     (See  Appendix.) 

§  23.  If  a  railroad  company  neglect  to  pay  the  owner  of 
land  the  damages  awarded  for  the  right  of  way ;  equity  will 
enjoin  them  from  using  the  land  until  the  damages  are  paid.^ 
So  where  a  railroad  company  was  directed  by  the  charter  to 
locate  its  road,  and  deposit  a  survey  in  the  ofHce  of  secretary 
of  the  State,  and,  when  that  should  be  done,  might  construct 
the  road,  subject  to  compensation  for  land  and  materials  taken, 
to  be  decided  on  by  commissioners  appointed  by  a  judge  of 
the  Supreme  Court  on  application  of  the  corporation,  when 
the  owners  could  not  agree  with  the  corporation;  and  the 
corporation  proceeded  to  construct  their  road  through  lands 
of  an  individual  without  his  assent,  and  without  performing 
either  of  the  above  conditions :  held,  they  should  be  enjoined 
until  those  conditions  were  complied  with.^  So,  in  Maryland, 
under  the  constitution.  Art.  3,  §  46,  it  is  sufficient  ground  to 

Railw.  C.  135 ;  Mouchett  r.  The  GraU, 

o,       , Ac,  lib.  567. 

'  Kyle  V.  Anbum,  &c.,  2  Barb.  Ch.  *  Stewart  v,  Baymond,  Ac.,  7  S.  ft 

4S9.  M.  568. 

*  See  People  r.  Law,  34  Barb.  494 ;  ^  Bonaparte  v.  Camden,  Ac.,  Baldw. 

Stone  V.  The  Commercial,  Ac.,  4  My.  205. 
A  Cr.a22 ;  Birer,  Ac  v.  North,  Ac,  1 


1  Grigsby  v.  Bortnett,  81  Cal.  406. 
>  Ford  p.  Chicago,  Ac,  14  Wis.  609. 
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enjoin  a  railroad  from  entering  upon  land,  that  they  have  not 
paid  or  secured  the  damages.  An  averment  of  irreparable 
injury  is  unnecessary.^  So  an  injunction  may  be  had  against 
entering  upon  land,  until  the  opening  of  a  street  through 
which  the  railroad  was  required  to  pass.^  Or  for  summoning 
a  jury  to  appraise  a  less  quantity  of  land  than  the  corporation 
had  given  notice  of  taking.^  Or  to  restrain  a  railroad  from 
taking  land  for  a  warehouse  four  hundred  yards  from  their 
track,  and  making  a  track  to  such  warehouse.^  So  where  A, 
one  railroad  company,  took  the  plaintiff's  land  and  built  their 
road,  and  then  leased  it  to  B,  another :  a  part  of  the  purchase- 
money  remaining  unpaid ;  held,  he  might  maintain  a  bill  against 
both  companies,  praying  for  payment  of  the  money  or  an  in- 
junction against  the  use  of  the  land;  and,  although  not 
according  to  the  ordinary  practice,  an  order  was  passed,  on 
motion,  that  A  should  pay  the  money,  otherwise  both  com- 
panies should  be  thus  restrained.  (Sir  6.  J.  Turner,  L.  J., 
did  not  concur,  and  thought  that  a  receiver  should  be 
appointed  or  some  other  course  adopted.^)  But  an  injunction 
has  been  held  not  to  lie  against  a  merdy  void  taking  of  land.^ 
So  after  the  railroad  had  been  built,  though  the  land  had  been 
obtained  from  a  tenant  of  the  plaintiff  by  fraud.'  And  an 
injunction  is  sometimes  granted,  on  condition  of  bringing  an 
action.^ 

§  24.  An  injcmction  does  not  lie,  if  the  charter  provides  for 
an  appraisal.® 

§  25.  An  injunction,  for  non-payment  of  land  damages, 
was  dissolved,  on  payment  of  the  sum  into  court,  though  the 
charter  required  a  payment  into  the  Bank  of  England.^^    Or 

1  Western,  &c.  v.  Owings,  15  Md.        '  Mouchett  .o.    The    Great,  &c.,  1 

199.  Railw.  Cas.  567. 

^  Jarden     v.    Philadelphia,    &c.,    3        ^  Deere  v.  Guest,  1  Mj.  &  Cr.  516. 
Whart.  502.  "  Kemp  v.  The  London,  &c.,  1  Railw. 

>  Stone   V.  The  Commercial,  ftc^,  4  C.  495 ;  Bell  v.  The  Hull,  &c.,  1  lb. 

My.  &  C.  122.  616. 

«  Bird  V.  W.  &  M.,  &c.,  8  Rich.  Eq.        *  New,  &c.  9.  Connelly,  7  Port  (Ihd.) 

46.  32. 

<  Cosens  v.  Bognor,  ftc..  Law  Rep.       ^^  Hyde  v.  The  Great,  &c.,  1  RaOw. 

(Eng.)  Eq.,  December,  1866,  p.  593.  Cas.  277. 
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it  may  be  suspended,   npon  a  stipulation  for  speedy  paj* 
ment.^  (a) 

§  26,  In  a  late  case,  the  vice-chancellor,  acting  on  the  au- 
thority of  The  London,  &c.  v.  Smith  (1  Mac  &  6or.  216), 
granted  an  exparU  injunction,  on  the  application  of  a  raflway 
company,  restraining  the  land-owner  from  taking  proceedings 
under  the  68th  section  of  the  land  clauses  consolidation  act, 
1845,  for  settling  the  amount  of  his  compensation.  His  Honor 
subsequently  dissolved  the  injunction,  on  the  authori^  of  The 
East,  &c.  V.  Gattke  (3  Mac.  &  6or.  135 ;  3  Eng.  Rep.  59> 
In  the  meanwhile,  the  time  limited  for  taking  proceedings 
under  the  68th  section  had  expired.  The  company,  who  had 
not  raised  the  question  before  the  vice-chancellor,  appealed 
from  the  order  dissolving  the  injcmction,  on  the  ground  that  it 
ought  to  have  been  made  on  such  terms  as  that  their  rights 
to  take  proceedings  under  the  68th  section  might  not  be  a^ 
fected  by  the  lapse  of  time.  The  Lord  Chancellor  refused 
the  application.^ 

§  27.  A  railway  company  paid  for  and  took  a  conveyance 
of  a  piece  of  land  from  A,  and  B  afterwards  claimed  the 
land,  and  moved  to  restrain  the  company  from  taking  it,  their 
compulsory  powers  having  expired  ;  and  the  evidence  of  title 
was  conflicting  between  A  and  B.  Held,  B  had  his  remedy 
by  ejectment;  and  the  injunction  was  refiised.'  On  the  other 
hand,  where  a  railway  had  been  made  across  the  road  leading 
to  a  &rm,  and  the  land-owner  served  a  notice  on  tlie  company 
under  the  land  clauses  act,  claiming  JC550  as  compensation, 
or  requiring  the  company  to  summon  a  jury  to  assess  the  com- 
pensation ;  and  the  company  filed  their  bill,  alleging  that  the 
damage  complained  of  was  not  an  injury  affecting  the  land, 

1  Jones  V,  The  Great,  &c,,  1  Railw.  '  Webster  v,  Sontheastern,  Ae.,  1 
C.  6S4.  Eng.  Law  &  Eq.  204. 

3  South,  &c.  V.  Hall,  7  Eng.  Law  & 
Eq.  30. 

(a)  As  to  injunction  against  the  taking  of  land,  where  the  success  of  the  under 
taking  is  doubtful ;  see  Agar  v.  The  Begent's,  &c,  Coop.  77  ;  The  Majror,  Ac  v. 
Pemberton,  1  Swanst  244  ;  Sahnon  9.  Randall,  S  My.  &  Cr.  439 ;  Lee  v.  BCI- 
ner,  2  M.  ft  W.  824. 
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within  the  land  clauses  act,  and  obtained  an  ex  parte  injunc* 
tion  to  restrain  the  land-owner  from  taking  any  other  pro- 
ceedings ander  that  act:  held,  the  injunction  could  not  be 
maintained.^ 

§  27  a.  A  railroad  company  altered  its  road-bed  so  as  to  lay 
it  across  land  of  the  plaintiff,  induced  thereto  by  his'  request, 
and  his  promise  to  give  them  the  right  of  way,  which  was  not 
binding  at  law,  nor  such  as  would  support  a  suit  for  specific 
performance.  Held,  that  he  could  not  enjoin  the  company 
from  using  their  new  track,  until  they  had  made  him  compen- 
sation for  the  land  taken.^ 

§  27  b.  Where  a  lateral  railroad  is  constructed,  under  an 
agreement  with  the  land-owner  that  the  road  shall  be  built  in 
a  certain  way,  and  with  a  turnout  for  his  benefit ;  the  remedy 
for  violation  of  this  agreement  is  not  by  injunction,  but  by 
action  for  the  damages.^ 

§  27  c.  The  (Michigan)  statute,  1858,  c.  80,  authorizing 
an  injunction  against  the  use  of  land  taken  by  a  railroad,  till 
paid  for,  does  not  apply  where  the  land  has  been  taken  with 
consent  of  the  owner.* 

§  27  d.  The  defendants,  a  railway  company,  by  agreement 
with  the  plaintiff,  were  let  into  possession  of  his  land,  which 
they  required  for  their  line,  giving  bond  for  the  price.  The 
price  not  being  paid,  he  files  a  bill  for  specific  performance  for 
a  lien,  and  an  injunction.  Held,  he  could  not  have  an  injunc- 
tion against  their  continuing  in  possession  until  payment, 
though  he  might  perhaps  be  entitled  to  a  receiver,  or  to  have 
the  money  paid  into  court.^ 

§  27  e.  The  defendants,  a  railway,  having  power  to  pur- 
chase of  the  plaintiff  certain  land,  entered  to  survey  and  take 

1  South  Staifordshire  Railway  Co.  v.  «  Vilas  v.  Milwaukee,  ftc,  15  Wis. 

Hall,  3  Eng.  Law  &  Eq.  105.  233. 

'  Pettibone  i;.  La  Crosse,  &c,  14  Wis.  ^  Fell  v.  Northampton,  &c.,  Law  Rep. 

443.  (£ng)  £q->  Febrnaiy,  1867,  p.  99. 

»  Pnsey  ».  Wright,  31  Penn.  387. 
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levels  and  probe  or  bore  in  order  to  test  the  soil,  and  to  set 
out  the  centre  line  of  the  road ;  and  for  that  purpose  thej 
dug  a  trig  line  or  trench  two  inches  deep  and  fourteen  inches 
wide  across  the  lot,  but  without  the  statutory  notice.  Five 
days  after  the  trig  line  was  made,  the  plaintiff  discovered  it, 
and  nine  days  after  the  discovery  filed  a  bill  for  injunction. 
The  defendants  made  affidavit  that  the  surveying  and  setting 
out  of  the  line  of  the  road  was  completed  on  the  day  the  trig 
line  was  made,  and  that  they  had  no  occasion  to,  and  should 
not  again  enter,  until  they  had  taken  the  legal  steps  for  perma- 
nently using  the  land*  Injunction  refused,  but  question  of 
costs  reserved.^ 

§  28.  An  injunction  against  taking  any  more  of  the  plain- 
tiff's land  than  is  necessary,  for  the  purpose  of  making  and 
maintaining  the  railw^  and  works  authorized  by  the  act,  was 
pronounced  by  Lord  Cottenham  "  a  very  objectionable  form 
of  order."  * 

§  28  a.  A  railroad  may  be  enjoined  from  taking  up  the  raik 
upon  a  part  of  its  road,  where  the  public  will  be  thereby  in- 
commoded, driven  to  a  more  circuitous  route,  and  compelled 
to  transship  freight,  without  any  object  of  public  interest  or 
accommodation ;  while  the  defendants  will  not  be  materially 
prejudiced  by  the  injunction.^ 

§  29.  A  railroad  may  be  restrained  by  injunction  from 
carrying  passengers,  in  a  city,  from  their  own  station  to  that 
of  another  railroad,  without  authority  in  their  charter.*  Or 
from  building  a  platform  and  stairs  at  a  place  where  a  station 
was  expressly  prohibited.^  Though  not  from  taking  and  leav- 
ing passengers  at  such  place,  or  renting  rooms  in  a  public 
house  for  their  accommodation.^  So,  under  St.  17  &  18 
Vict.  c.  31,  a  railroad  may  be  enjoined  against  requiring  other 

1  Foolu  V.  Wilts,  ftc,  5  Hare  (26  *  Mayor,  ftc  v.  Macoa,  &c,  7  Geo. 

Eng.  Cha.),  199.  221. 

'  Cother  v.  Midland,  &c,  2  Phill.  *  Lord  Petre  r.  The  Eastern,  ftc,  3 

469.    See  Great,  &c.  v.  The  Clarence,  Railw.  Caa.  867. 

&C.,  1  Coll.  507.  >  Eton,  ftc  v.  Great,  &c,  1  Bailw. 

*  People  V.  Albany,  ftc,  37  Barb.  Cas.  200. 
216. 
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carriers  to  bring  their  goods  to  the  station  at  an  earlier  hour 
than  the  road  received  its  goods  delivered  at  its  own  receiving 
offices.^  (a)  But  that  a  corporation,  authorized  to  construct  a 
railroad  from  C  to  A,  with  liberty  to  make  a  lateral  road  to  B, 
proposes  to  construct  its  main  road  through  B  (no  route  hav- 
ing been  designated  between  C  and  A),  is  not  sufficient 
ground  for  an  injunction.^  And  although  a  railway  company 
may  have  engaged  in  an  illegal  transaction,  yet,  if  they  after- 
wards obtain  an  act  of  Parliament  to  sanction  it,  the  court 
will  not  restrain  them  from  proceeding,  though  the  effect  of 
the  act  may  be  doubtful.^  So,  upon  an  application  to  restrain 
a  railway  company  from  prosecuting  certain  works,  if  it  ap- 
pears that  they  intend  to  abandon  the  work,  the  court  will  not 
grant  the  injimction.^ 

§  80.  Injunctions  are  often  applied  for  by  the  stockholders 
of  railroads.^ 

§  31.  An  injunction  will  be  granted,  on  the  application  of 
a  stockholder,  to  restrain  a  railroad  from  making  a  dividend, 
contrary  to  the  charter,  till  completion  of  the  works.^  Though 
.  it  is  otherwise  where  the  charter  makes  no  provision  on  the 
subject.^  So  the  defendant  corporation,  of  which  the  plaintiff 
was  a  member,  obtained  an  act  of  the  legislature  to  extend 
their  railroad  beyond  the  terminus  named  in  their  original 
charter,  and  accepted  the  act,  by  a  majority  vote,  against  the 
wishes  of  the  plaintiff.  Held,  this  was  a  ftmdamental  change 
in  the  purposes  of  the  corporation,  not  binding  upon  the  cor- 
porators without  their  consent,  and  the  plaintiff  was  entitled 

1  Baxendale  v.  London,  ftc,  12  C.  B.  ^  See  Bagshaw  v.  The  Eastern,  &c., 

N.  8.  758.  7  Hare,  114. 

^  Bonaparte  v.  Camden,  &c.,  Baldw.  *  Allen  v,  Talbot,  SO  Law  Times, 

205.  816. 

*  Logan  V.  Courtown,  5  Eng.  Law  &  ^  Brown  v,  Monmouthshire,  &c,  4 

Eq.  171.  Eng.  Law  &  £q.  113. 

^  5  Eng.  Law  &  Eq.  171. 

(o)  If  a  railroad,  chartered  between  A  and  B,  operate  only  between  A  and 
C  (a  waj-station  between  A  and  B),  and  abandon  the  rest  of  the  route ;  its 
charter  may  be  vacated,  or  its  corporate  existence  annulled,  by  an  action  in  be- 
half of  the  people.  A  suit  in  equity  on  behalf  of  the  State,  to  compel  mainte- 
nance of,  and  operation  over,  the  whole  route,  will  not  lie.  People  v,  Albany, 
ftc,  24  N.  Y.  (10  Smith)  261.    (See  §  31.) 
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to  an  injunction  against  such  impropriation  of  their  funds  or 
credit.^  So  an  injunction  will  be  granted  in  &yot  of  holders 
ai  preference  shares^  to  enjoin  a  general  dividend,  while  the 
company  are  liable  to  a  deficit  arising  from  forgeries  com- 
mitted  bv  an  officer.^  And  where  the  directors  of  a  companj 
had  entered  into  a  contract,  the  legality  of  which  was  doubt- 
ful, to  expend  money  in  laying  down  raOs ;  they  were  re- 
strained, at  the  suit  of  some  of  the  shareholders,  from  laying 
down  the  rails,  till  the  validity  of  the  contract  had  been  de- 
cided upon  at  law.^  So  the  New  York  State  comptroller,  be- 
ing about  to  sell  the  Hudson  and  Berkshire  Railroad,  to  the 
prejudice  of  those  holding  bonds,  under  the  act  of  1847,  was 
enjoined  from  so  doing.^  So  an  injunction  lies,  against  an 
attachment,  by  judgment  creditors  of  a  railroad,  of  its  rev- 
enues pledged  for  the  payment  of  outstanding  bonds.^  But, 
in  another  case,  though  the  acts  of  the  directors  of  a  railway 
company  appeared  to  have  been  improper,  the  court  would 
not  restrain  the  company  from  enforcing  the  payment  of  calls, 
as  it  was  possible  that  there  were  legal  obligations  to  an- 
swer ;  and  an  injunction  was  refused,  but  without  costs.*  Nor 
will  an  injunction  be  granted  to  a  stockholder,  merely  because 
the  construction  of  authorized  branches  will  diminish  his  divi* 
dends,  or  the  means  of  the  company  J  So,  where  the  sub- 
scription to  a  railroad  does  not  stipulate  that  the  money  shall 
be  expended  in  the  county  in  which  the  stockholders  reside ; 
the  company  will  not  be  enjoined  from  collecting  subscrip- 
tions, on  the  ground  that  the  road  may  be  extended  beyond 
that  county.  Such  a  condition  must  be  clearly  and  positively 
alleged,  and  it  must  be  in  writing.^ 

§  32.  There  are  numerous  cases  however,  of  like  descrip- 
tion, where  the  process  of  iiyunction  has  been  refused,  (a) 

1  Stevens  t;.  Rutland,  ftc,  29  Vt  545.  *  Dunham  t;.  laett,  15  Iowa,  S84. 

See  §  29,  n. ;  §  33.  *  Logan  v.  Courtown,  5  Eng.  Law  ft 

3  Henry  v.  Great,  &c.,  SO  Law  T.  10,  Eq.  171. 

141.  7NewhaU  v,  Chicago,  &c.,  14  m 

>  Boman  v.  Ruflbrd,  6  Eng.  Law  &  273. 

Eq.  106.  ^  Dill  P.  Wabaah,  Ac^  21  OL  91. 

^  Darby  o.  Wright,  8  Blatehf.  C.  C. 
170. 

(a)  As  to  injunction  for  a  eoHtuamu  use  and  repair  of 'a  nflroad ;  see  Black- 
ett  V,  Bates,  Law  Rep.  (Eng.)  Eq.,  Febmaiy,  1S66,  p.  116. 


GH.   XXVI.]  B0AD3,   BAILBOADS,   ETC*  527 

Thus  a  statute  provided,  that  one  raihroad  might  aid  another 
bj  subscription  to  stock  or  otherwise,  upon  consent  of  two 
thirds  of  the  stockholders  present  at  a  special  meeting.  This 
provision  was  reenacted  in  a  subsequent  general  corporation 
act,  with  the  farther  provision  that  any  company  might  accept 
the  new  provisions,  and,  when  a  proper  certificate  of  accept- 
ance had  been  filed,  all  inconsistent  portions  of  theu:  charter 
should  be  repealed.  Held,  even  if  the  latter  repealed  the 
former  act  (which,  it  seems,  it  did  not),  a  stockholder  could 
not  maintain  a  bill  to  enjoin  the  fulfilment  by  the  company  of 
contracts  for  aid,  bj  the  indorsement  of  bonds,  the  contracts 
having  been  unanimously  ratified  at  a  special  meeting,  which 
amounted  to  an  acceptance,  and  estopped  either  party  fi*om 
objecting  that  no  certificate  had  been  filed.^  So,  the  Pennsyl- 
vania Railroad  Company  being  about  to  purchase  the  rolling 
stbck  and  bonds  of  the  Sunbury  and  Erie  Railroad  Company, 
and  to  lease  it  for  nine  hundred  and  ninety-nine  years,  the 
lessee  agreeing  to  keep  the  road  in  repair,  maintain  its  equip- 
ment, and  pay  thirty  per  cent,  of  the  gross  earnings,  for  taxes, 
interest  on  bonds,  Ac,  and  the  balance,  if  any,  to  the  lessors ; 
on  bill  in  equity,  filed  by  a  stockholder  in  both  companies,  for 
a  preliminary  injunction  against  the  proposed  purchase  and 
lease,  it  was  held,  that  the  intended  contracts  were  valid,  be- 
cause within  the  corporate  power  of  the  two  companies,  under 
the  acts  of  Assembly  of  April  13,  1860,  and  April  28, 1861, 
and  that  they  were  not  assignments  in  trust  for  the  benefit  of 
creditors,  with  preferences.^  So  in  Ohio  it  is  held,  that,  ad- 
mitting that  the  legislature  is  constitutionally  incompetent  to 
authorize  a  railroad  company  to  embark  in  new  enterprises, 
entirely  beyond  the  scope,  and  outside  of  the  objects  contem- 
plated by  its  charter,  at  the  time  the  stock  was  subscribed  for, 
and  thus  to  efiectuate  a  fundamental  change  in  its  charter, 
without  the  consent  of  all  its  stockholders ;  it  is  quite  clear 
that,  before  a  stockholder  can  have  an  injunction  against  such 
proceedings,  he  must  have  shown  himself  prompt  and  vigilant 
in  the  assertion  of  his  rights,  and  not  wait  until  the  mischief 
of  which  he  complains  is  accomplished.^    So,  though  a  share- 

^  Zabriskie  v.  Cleveland,  &c.,  23  How.       '  Chapman  v.  Railroads,  6  Ohio  (N. 
381.  S.)i  119. 

3  Gratz   9.   Pennsjlyania,    &c.,    41 
Penn.  447. 
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holder  has  an  equity  to  enjoin  the  directors  from  applying  the 
fimds  in  the  completion  of  a  part  only  of  the  line,  with  a  view 
to  the  abandonment  of  the  remainder ;  yet  where,  with  knowl- 
edge of  the  intention  to  abandon  the  greater  part  of  the  line, 
he  remained  passive  for  eighteen  months,  whfle  the  directors 
were  expending  large  sums  in  the  completion  of  the  remain- 
der, the  court  refused  to  interfere  by  injunctioy.^ 


§  32  a.  A  railroad  issued  bonds,  called  **'  income  bonds/* 
^^  For  the  punctual  payment  of  the  interest  and  principal  of 
said  obligations,  and  of  others  of  like  tenor,  issued  or  to  be  is- 
sued, in  preference  to  the  payment  of  dividends  on  the  capital 
stock  of  said  company,  the  income  arising  from  the  road  and 
its  appurtenances  is  hereby  specifically  pledged,"  The  com- 
plainants bought  some  of  those. bonds  of  the  respondents  on 
March  24, 1855.  On  March  1, 1855,  the  company  mortgaged 
their  line  to  the  respondents,  as  trustees,  to  secure  the  bonds 
issued  and  to  be  issued,  with  interest.  The  complainants  filed 
a  bill,  to  restrain  the  sale  of  the  mortgage  bonds,  and  alleging 
that  they  had  an  equitable  lien  upon  them,  and  a  priority  over 
the  holders.  The  answers  denied  the  material  allegations  of 
the  bill.  It  did  not  appear  that  the  complainants  were  induced 
to  buy  the  income  bonds  under  any  other  considerations  than 
those  terms  stated  on  the  face  of  them,  or  that  the  company  had 
authorized  any  other  representations.  Held,  upon  the  coining 
in  of  the  answers  and  depositions,  the  injunction  should  not 
be  made  perpetual ;  that  the  issuing  of  the  mortgage  bonds 
was  no  fireiud  upon  the  holders  of  the  income  bonds ;  and  the 
mortgage  indicated  none  other  than  a  legitimate  purpose  to 
resort  to  such  means  as  would  promote  the  ultimate  purpose 
for  which  the  company  was  created ;  and  that  the  terms  of  the 
income  bonds  were  specific,  and  the  holders  must  be  confined 
to  the  preference  given  thereby.* 

§  33.  The  rule,  that  the  majority  cannot  bind  the  minority 
in  a  joint-stock  company  as  to  acts  not  contemplated  by  the 
common  contract,  has  not  been  applied  to  corporate  compa- 

1  Graham  v.  Birkenhead,  Ac,  6  £ng.       >  Qarrett  o.  Maj,  19  Md.  177. 
Law  &  Eq.  132. 
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nies  for  a  public  undertaking,  involving  public  interests  and 
duties  under  the  sanction  of  Parliament.  Thus  two  share- 
holders in  a  railway,  suing  in  behalf  of  themselves  and  all 
others,  sought  to  restrain  the  company  from  applying  tlieir 
funds  in  completing  a  branch  railway,  for  the  construction  of 
which  their  parliamentary  powers  had  expired.  An  interlocu- 
tory application  for  an  injunction  was  refiised,  on  the  grounds, 
that  one  of  the  plaintiffs  named  had  acquiesced  in  the  acts 
complained  of;  that  the  injunction  would  cause  considerable 
inconvenience  ;  that,  as  all  the  land  had  been  purchased,  it  was 
not  clear  that  it  was  illegal  to  complete  the  line  ;  and  that  the 
suit  was  not  properly  framed,  being  on  behalf  of  all  the  share- 
holders, which  would  include  those  who  had  sanctioned  the 
acts.^  So  a  company  was  authorized  by  three  acts  of  Parlia- 
ment to  make  three  distinct  railways  (not  forming  one  line),  , 
with  separate  amount  of  capital  for  each.  Another  company 
was,  by  a  fourth  act  of  Parliament,  authorized  to  take  a  lease 
of  the  three  lines,  and  did  so,  and  the  whole  undertaking 
was  placed  under  the  control  of  a  joint  committee  of  directors 
of  all  the  companies.  One  of  the  three  lines  was  sufficiently 
completed  to  be,  and  was,  opened,  and  the  directors  made 
calls  for  the  purpose  of  entirely  finishing  the  opened  line,  the 
other  two  being  abandoned.  An  injunction  was  granted  at 
the  Rolls,  restraining  the  application  of  money  and  the  making 
of  calls  for  any  purpose  not  authorized  by  the  three  acts,  ex- 
cepting only  for  ordinary  repair.  Held,  on  appeal,  that,  on  an 
interlocutory  application,  in  the  absence  of  the  lessee  company, 
the  opened  line  being  worked  under  the  direction  of  the  joint 
committee,  the  injunction  must  be  dissolved.' 

§  34.  When  the  ftmdamental  contract  between  two  rail- 
roads provides  that  all  disputes  shall  be  settled  by  arbitration, 
and  road  A  has  illegally  misapplied  funds  or  profits  of  both, 
with  the  assent  of  a  majority  of  road  B  ;  if  dissenting  stock- 
holders in  B  bring  a  bill  in  equity  for  their  share  of  such 
profits,  the  court  will  enjoin  both  roads,  if  necessary,  from 

1  Ffboks  V,  London,  &c.,  19  Eng.  Law       *  Hodgson  v,  Powis,  8  Eng.  Law  & 
&  Eq.  7.    See  §  31.  £q.  257. 
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settling  or  attempting  to  settle  the  claims  of  the  Gomplainants 
by  arbitration.^ 

§  35.  Where  there  were  two  sets,  of  railroad  bondholders, 
secured  by  separate  mortgages,  one  of  the  second  set  was  emr 
joined  from  collecting  his  bond  by  execution,  the  property 
being  insafficient  for  aU ;  upon  the  ground  that  such  sale  would 
interfere  with  the  priority  of  die  other  get.  and  the  p«  «« 
rights  of  the  other  members  of  the  second  set.' 

§  36.  In  a  case  of  difficulty  between  a  railroad  company  and 
a  contractor  employed  in  constructing  the  road,  the  c(»npany 
claiming  that  the  contract  had  been  violated  by  him,  and  a 
right  to  discharge  him,  and  collisions  occurring  between  the 
^workmen  of  the  respectire  parties,  and  the  work  being 
thereby  delayed;  an  injunction  was  granted  against  him, 
forbidding  his  continuance  on  the  line,  and  directing  an  ac* 
count  of  what  was  due  him,  all  questions  being  reserved  for 
a  trial  at  law.' 

§  37.  The  insolvency  of  a  railroad  is  no  ground  of  injunc- 
tion against  the  collection  of  subscriptions.^  But  where  there 
are  sundry  fi.  fas,  against  an  insolvent  railroad,  threatening 
to  seize  and  sell  the  road,  with  its  equipments,  extending  one 
hundred  miles  in  length,  through  six  different  counties ;  equity 
will  take  jurisdiction,  direct  a  sale  of  the  entire  prc^rty  for 
the  benefit  of  all  concerned,  and  distribute  die  fond  accord- 
ing to  the  practice  and  usage  in  dbancery,  in  a  creditors'  suit 
against  executors  and  administrators.  In  such  a  case,  no 
odier  court  possesses  adequate  jurisdiction  to  reach  and  dis- 
pose of  the  entire  merits.  Any  credit<Hr  whohas  a  claim  upon 
the  fund,  but  who  is  not  a  nominal  party  to  the  suit,  may 
make  himself  a  party  thereto  in  &ct,  by  coming  in  and  pie* 
senting  his  claim  under  the  decree,  and  submitting  himself  to 
the  jurisdiction  of  the  court  for  its  settlement  and  adjustment 
upon  the  fond  to  be  distributed.     If  he  neglects  or  refoses  to 

1  March  v.  Eastern  Railroad,  43  N.  >  The  East,  fte.  v.  Hatterde^,  S 
H.  515.  Hare,  72. 

>  Pennock  v.  Coe,  23  How.  117.  <  Dill  o.  Wabash,  Ac,  21  ID.  91. 
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come  in  and  entitle  himself  to  the  benefit  of  the  decree,  eqnitj 
will  not  assist  him  to  set  aside  and  annxd  it.^ 


§  88.  There  have  been  some  cases  of  injunction,  relating 
to  canals. 

§  39.  A  society,  incorporated  in  1791,  located  at  the  Falls 
of  the  Passaic,  puHed  down  a  gate  and  waste- way  of  the  canal 
of  the  Morris  Canal  Co.,  incorporated  in  1824,  and  discharged 
the  water  from  the  canal  into  the  Passaic,  above  the  fitlls. 
The  canal  company  repaired  the  breach,  and  filed  their  bill 
against  the  society  for  an  injunction,  which  was  granted.  The 
society  filed  a  cross  bill,  setting  up  an  agreement,  stating 
breaches  thereof,  and  praying  a  decree  for  a  specific  perform- 
ance thereof.     A  demurrer  to  the  bill  was  OTerruled.^ 

§  40.  By  an  act  of  the  Legislature  of  Illinois,  passed  July 
21, 1837,  the  canal  commissioners  were  authorized  to  enlarge 
the  natural  basin  at  the  junction  of  the  north  and  south 
branches  of  the  Chicago  River.  And,  in  order  to  do  this, 
block  No.  7,  of  canal  lots  in  the  city  of  Chicago,  was  to  be 
reserved  for  sale,  so  as  to  exchange  it  for  block  No.  14,  which 
would  be  removed  in  the  enlargement  of  the  basin.  Both 
blocks  were  to  be  appraised  at  the  same  time,  and  the  owners 
of  block  14  were  to  take  block  7  at  its  appraised  value.  In 
1843,  an  act  was  passed,  granting  the  canal  property  to  trus- 
tees, who  were  required  to  complete  the  canal,  and  afterwards 
to  sell  all  lands,  lots,  and  water-power  granted  to  them  by  the 
act.  In  1845  another  act  was  passed,  requiring  the  trustees 
to  proceed  forthwith  in  perfecting  the  exchange  of  block  No. 
14  for  block  No.  7,  as  conteipplated  by  the  act  of  1887.  The 
trustees  refused  to  make  the  exchange,  and  advertised  block 
No.  7  for  sale  ;  and  the  owners  of  block  No.  14  filed  a  bill  in 
chancery  against  them,  to  enjoin  them  fi'om  selling,  and  to 
compel  them  to  exchange.  Held,  there  was  no  principle  in 
equity  jurisprudence  upon  which  the  bill  could  be  sustained  ; 
that  the  complainants  had  no  present  interest  in  block  7,  and 

1  Macon,  &c.  r.  Parker,  9  Geo.  377.      &c.,  2  Halst.  Ch.  252  ;  1   Halst  Ch. 
3  The  Society,  &c.  o.  The  Morris,    203. 
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no  right  to  call  upon  a  court  of  equity  to  interfere  and  pievent 
the  sale,  and  that,  if  the  trustees  had  violated  their  duties,  the 
State  alone  could  complain.^ 


§  40  a.  In  1794,  the  plaintiff  were  empowered  by  statute 
to  construct  and  maintain  a  canal,  with  a  provision  that  **  it 
should  be  lawful  for  the  owners  of  lands  within  the  distance 
of  twenty  yards  from  the  canal,  to  take  water  from  the  canal 
for  the  sole  purpose  of  condensing  the  steam  used  in  working 
any  engine,  but  for  no  other  purpose."  The  defendants  owned 
two  mills,  one  of  which  was  begun  in  1829,  and,  while  erect- 
ing, A,  the  party  then  owning  the  property,  appUed  for  per- 
mission to  lay  pipes  from  the  canal  to  his  engine-house,  to 
convey  water  for  steam  and  injection.  No  condition  was  im- 
posed, that  the  water  should  be  used  only  for  condensing,  and 
A,  with  the  knowledge  of  the  company,  and  under  superin- 
tendence of  their  engineer,  laid  pipes  for  both  the  above- 
named  purposes.  After  several  years,  an  action  was  brought 
by  the  plaintifis  against  the  mill-owners,  for  getting  water  for 
other  purposes  than  condensing,  and  damages  recovered  ;  and 
they  now  file  a  bill  for  a  perpetual  injunction.  Held,  they 
were  estopped  by  acquiescence  from  thus  restricting  the  de- 
fendant's rights,  but  an  injunction  was  granted  to  restrain  the 
defendants  frt)m  using  the  water  to  make  sow  or  size,  and  for 
cleaning  the  boilers.' 

§  40  b.  A  canal  act  reserved  the  mines  and  minerals,  within 
and  imder  the  land  through  which  the  canal  passed,  to  the 
owners,  who  were  also  empowered,  subject  to  certain  restric- 
tions, to  work  and  get  the  mines,  Ac,  without  injury  to  the 
navigation  or  the  works.  They  were  also  prohibited  from 
getting  minerals  under  or  within  ten  yards  from  the  canal, 
without  consent  of  the  proprietors,  who  were  to  pay  a  certain 
compensation  for  such  prohibition.  Held,  these  provisions  im- 
pliedly embraced  workings  more  than  ten  yards  from  the 
canal,  and  the  proprietors  could  not,  imder  their  common  law 

1  Canal,  &c  v.  Vewes,  11  HI.  592.  *  Rochdale,  Ac  o.  King,  SI  £ng.  Iaw 

ft  £q.  177. 
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right  to  adjacent  support,  prevent  the  lessee  of  an  adjacent 
qnany,  claiming  under  the  vendor  of  the  land  over  which  the 
canal  was  made,  from  working  more  than  ten  yards  from  the 
canal  which  was  thereby  endangered,  without  paying  the  com- 
pensation above  referred  to ;  but  might  do  so,  upon  such  pay- 
ment. Held,  fiirther,  that  the  reservation  included  everything 
below  the  surface,  available  for  agricultural  purposes,  which 
could  be  in  any  way  useful,  and  also  the  right  of  quarrying.^ 

§  41.  In  the  present  connection,  it  seems  proper  to  refer  to 
one  of  the  most  important  cases  of  application  for  injunction, 
which  have  ever  arisen  in  the  United  States,  turning  upon  the 
conflicting  claims  of  two  bridge  earparatians.  (a)  In  this  case, 
the  nature  of  the  franchise  created  by  a  corporate  charter  for 
purposes  of  public  travel,  as  being  on  the  one  hand  an  exclu- 
sive privilege,  and  on  the  other  open  to  legislative  modification 
and  control  by  a  subsequent  rival  charter,  is  very  learnedly 
and  elaborately  discussed  both  in  a  State  and  in  the  United 
States  courts,  and  with  equal  ability,  and  nearly  equal  weight 
of  authority,  on  both  sides  of  the  question.  It  will  be  seen 
that  the  same  case  involves  a  view  of  the  franchise  of  a  public 
ferry. 

§  42.  By  an  ancient  ordinance,  dated  1636,  1640,  and 
1642,  the  government  of  the  Colony  of  Massachusetts,  hav- 
ing previously  established  a  ferry,  between  Boston  and 
Charlestown,  over  Charles  River,  recite  that  they  have  given 
the  revenue  of  the  ferry  to  Harvard  College.  In  1640,  the 
ferry  was  given  to  the  college,  being  then  leased.  In  May, 
1650,  the  college  was  incorporated.  In  October,  1650,  the 
college  having  petitioned,  in  regard  to  rectifying  ihe  ferry  rent^ 
which  belongs  to  the  college,  it  was  ordered  that  the  presi- 
dent, for  the  college,  might  lease  or  otherwise  dispose  of  the 
ferry.  In  1654,  an  act,  imposing  a  tax  for  the  benefit  of  the 
college,  spoke  of  the  profit  of  the  ferrj-,  formerly  granted. 
From  1639  to  1785  the  college  received  the  profits;  since 
1650,  sometimes  managing  the  feny  themselves,  and  some- 

1  Midland,  &c.  v.  ChecUey,  Law  Rep.  (Eng.)  £q.  19. 
(a)  See  Appendix  —  New  Jenej. 
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times  leasing  it.  The  college  fixed  the  tolls,  bat  the  legislsr 
ture  passed  various  acts  regulating  the  feny,  and  sometimes 
a£Pecting  the  tolls.  The  college  was  in  some  instances  con- 
snlted,  in  others,  not.  In  1784,  a  statute  incorporated  certain 
persons,  for  the  purpose  of  building  a  bridge  in  the  place 
where  the  feny  between  Boston  and  Charlestown  is  now 
kept ;  and  authorized  th^oi  to  receire  toll  for  forty  years,  and 
double  toll  on  Sunday;  they  paying  the  college  J^200  per 
annum,  which  they  accordingly  .paid ;  the  bridge  at  the  end 
of  the  time  to  revert  to  the  State,  saving  to  the  college  a  fiur 
annual  compensation  for  the  loss  of*  the  ferry.  In  1792  an 
act  established  the  West  Boston  Bridge  Corporation,  to  build 
a -bridge  across  the  same  river  from  Boston  to  Cambridge,  the 
legislature  having  previously  resolved  that  the  act  of  1784 
was  not  the  grant  of  an  exclusive  right  to  build  over  these 
waters.  The  act  of  1792  authorized  a  toll  for  forty  years, 
required  payment  of  an  annuity  to  the  college,  and,  in  consid* 
eration  of  the  risk  and  importance  of  the  work  of  building 
the  Charles  River  bridge,  and  the  loss  which  the  plaintifi 
would  suffer  from  the  new  bridge,  extended  their  charter  for 
thirty  years,  with  the  exception  that  the  additional  toll  on 
Sunday  should  be  relinquished.  In  1828,  the  defendants 
were  incorporated  to  build  another  bridge  across  the  river, 
between  Boston  and  Charlestown,  distant  from  the  former,  in 
Charlestown  two  hundred  and  sixty  feet,  and  in  Boston  nine 
hundred  and  fifteen  feet.  The  plaintifib  thereby  lost  two 
tiiirds  of  their  former  tolls.  A  bill  in  equity  for  an  injunction, 
brought  in  the  Supreme  Court  of  Massachusetts,  was  dis- 
missed, the  four  judges  being  equally  divided  in  opinion  ;  and 
in  the  Supreme  Court  of  the  Umted  States  the  judgment 
was  affirmed,  three  judges  dissenting*^ 

§  42  a.  Equity  will  grant  a  perpetual  injunction,  to  restrain 
the  owner  of  a  private  bridge  from  permitting  travellers,  etc^ 
subject  to  the  payment  of  toll  at  an  established  bridge,  to  paas 
over  his  bridge,  in  violation  of  the  rights  of  the  proprietor  of 
die  latter,  and  decree  a  pecuniary  recompense  for  the  losses 
thereby  sustained.' 

1  Charles,  &c.  r.  Wairen,  Ac,  7  Pick.       *  Hamll  v.  ESlfwortfa,  1 7  Ala.  576. 
344;  11  Pet4S0. 
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§  43.  Application  for  injunctioii  by  the  Mohawk  Bridge 
Company  against  the  Utica,  &c.,  Raihroad  Company,  to  restrain 
the  erection  of  a  bridge  over  the  Mohawk  River.  The  plain- 
tifib  owned  a  toll-bridge  across  the  river,  about  one  hundred 
rods  above  the  defendants'  proposed  bridge;  and  their  bill 
alleged,  that  the  latter  would  be  a  damage  to  them,  by  divert 
sion  of  travel  from  their  bridge,  and  interfere  with  their 
chartered  exclusive  privilege.  The  plaintiffi'  charter  prohib- 
ited  any /my  within  a  certain  distance  from  the  bridge.  It 
was  held  that  the  plaintiffs'  charter,  being  in  derogation  of 
pnblic  rights,  must  be  construed  strictly,  and  the  injunction 
^as  reftised.^ 

§  48  a.  After  a  decree  of  the  Supreme  Court,  declaring 
the  bridge  over  the  Ohio,  at  Wheeling,  a  nuisance.  Congress 
passed  a  law  making  it  a  lawful  structure.  The  bridge  was 
subsequently  blown  down,  and  an  injunction  granted  against 
rebuilding  it  was  disregarded.  A  majority  of  the  court 
reftised  an  attachment  for  contempt,  though  the  act  was  con- 
sidered unconstitutional  and  void ;  no  decision  to  that  effect 
having  been  made.' 

§  43  b.  Under  the  (Cal.)  act  of  1850,  the  plainti£&  ob- 
tained from  the  Court  of  Sessions  power  to  construct  a  toll- 
bridge  at  a  certain  point ;  constructed  it  accordingly ;  and 
were  still  maintaining  it;  when  the  legislature  granted  to 
other  persons  a  franchise  to  construct  a  new  bridge  within  six 
hundred  feet  of  it,  impairing  its  value  and  the  amount  of 
profit.  Held,  the  plaintifis  could  obtain  no  injunction  to 
prevent  the  completion  and  use  of  the  new  bridge.' 

§  48  c.  A  bridge  company,  setting  up  exclusive  rights 
widiin  certain  limits,  cannot  have  an  injunction  upon  the  build- 
ing of  a  bridge  within  those  limits,  when  the  answer  shows, 
that  the  complainants'  bridge  has  been  so  fsir  appropriated  to 

1  Mohawk,  &c.  o.  Utica,  &c,  6  Paige«  v.  Gates,  1  Conn.  318 ;  Chesapeake,  &c 

554.    See  Richmond,  &c  v.  Lonisa,  0.  Baltiniore,  &c.,  4  OiU  &  J.  1. 

&c.,  13  How.  71 ;  Piscataqna,  &c.  v.  New  '  Pennsylvania  v.  Wheeling,  &c.,  IS 

Hampshire,  &c.,  7  N.  H.  59  ,*  Newboigh,  How.  421 . 

&&  v.  Miller,  5  John  Ch.  101 ;   Nichols  >  Fall  v.  Sutter,  81  Cal.  287. 
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the  use  of  a  railroad,  as  to  render  it  inconvenient  and  danger- 
ous for  ordinary  travel.^ 

§  43  d.  A  bill,  to  enjoin  the  change  of  a  terminus  of  a 
bridge,  alleged,  that  the  plaintiff  owned  about  twenty-five 
acres  of  land  near  its  termination,  bounding  on  the  highway 
^hich  led  to  it ;  also  a  wharf  on  the  river,  a  boarding-house, 
and  other  improvements  on  streets  connected  with  such  high- 
way. Held,  the  bill  set  forth  no  peculiar  injury,  and  there- 
fore could  not  be  maintained.^ 

§  44.  The  principle  has  been  applied  to  a  ferry^  with  the 
right  of  tolls,  that  an  exclusive  legal  right  ought  to  be  pro- 
tected, not  only  by  redress  for  the  past,  but,  in  equity,  against 
violations  of  hourly  repetition  and  interminable  duration. 
Hence  equity  will  sustain  a  bill  for  an  injunction,  where  the 
owner  of  a  public  ferry  loses  part  of  his  rightBil  profits,  by 
means  of  a  ferry  established  near  his,  without  right,  but  can- 
not procure  proof  to  enforce  his  claim  at  kw.<  The  right  of 
holding  a  ferry,  with  the  privilege  of  taking  tolls,  is  a  fran- 
chise which  the  chancellor  will  protect,  not  only  by  redress 
for  the  past,  but  by  restraining  repeated  disturbance;  more 
especially  will  equity  interfere,  if  the  right  has  been  estab- 
lished by  judicial  action.^  Thus,  in  a  leading  case  relating  to 
ferries,  a  grantor  by  deed  conveyed  his  exclusive  right  to  nav- 
igate with  steamboats  from  the  city  of  New  York  to  Elizabeik' 
iaum  Point.  The  defendant,  to  a  bill  for  injunction  brought 
by  the  grantee,  answered,  that  he  navigated  between  New 
York  and  Wihtects  Pointy  which  was  within  the  township  of 
Elizabethtown,  but  separated  from  Elizabethtown  Point  by  a 
large  and  navigable  creek,  and  that  his  wharf  is  near  Eliza- 
bethtown Point.  Upon  the  grounds,  that  the  grant  was  in- 
tended to  comprehend  the  entire  benefit  of  all  tiie  travelling 
and  passengers  going  to  and  finom  Elizabethtown  and  New 
York;  that  Elizabethtown  Point  was  used  for  the  landing- 
place  of  the  town  ;  and  that  all  contiguous  and  injurious  com- 

1  Presideiit,  Ac  v,  Trenton,  Ac.,  S  256 ;  BfBoberts  v.  WaahlHume,  10  Ifin. 

Beul.  46.  23 ;  16  B.  Mon.  699. 

'  Allen  9.  Board,  Ac.,  2  Bead.  68.  *  Newport  o.  Ta/lor,  16   B.  Moo* 

"Long  V.  Beard,  K.  C.  Term  B.  699. 
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petition  was  to  be  excluded:  judgment  was  given  for  tlie 
plaintiff.^ 

§  44  a.  A,  the  owner  of  a  feny,  obtained  an  act  of  Parliament 
enabling  him  to  build  a  toll-bridge,  —  any  person  who  should 
evade  the  tolls,  by  otherwise  conveying  or  helping  convey 
passengers  within  the  limits  of  the  ferry,  to  forfeit  and  pay  a 
penalty,  to  be  summarily  recovered  before  a  justice,  and  levied 
under  a  warrant  from  him ;  one  moiety  to  the  informer,  the 
other  to  A ;  in  case  there  were  no  sufficient  distress,  to  be 
committed ;  allowing  an  appeal  to  the  Quarter  Sessions,  but 
forbidding  a  certiorari  or  other  process  to  any  court  of  record 
at  Westminster.  On  a  motion  to  restrain  the  defendants^  a 
railroad,  having  its  terminus  within  the  limits  of  the  feny, 
from  transporting  passengers  over  the  river  in  steamboats ; 
held,  though  the  act  gave  A  no  action  against  persons  evading 
the  tolls,  yet  he  might  have  an  injunction,  if  entitled  to  penal- 
ties de  die  in  diem.  And,  as  no  action  would  lie  against  the 
defendants,  the  court  would  not  leave  hin^  to  a  distress,  fol- 
lowed by  replevin,  but  would  direct  an  issue  to  try  the  right, 
and  forbid  any  objection  on  the  ground  that  the  defendants 
were  a  corporation.' 

§  44  b.  Where  a  ferry  license  or  charter  is  not  in  terms 
exclusive,  no  such  privilege  will  be  inferred.  A  license,  ex- 
tending from  one  point  to  another,  on  a  river,  but  not  in 
terms  exclusive,  does  not  entitle  the  licensee  to  an  injunction 
against  parties  who  in  skifi&,  &c.,  carry  persons  across  the 
river  for  hire,  between  those  points.^ 

§  44  c.  To  be  entitled  to  an  injunction  for  continuous  en- 
croachments upon  a  ferry  franchise  as  a  private  nuisance,  the 
applicant  must  have  perfected  his  right  to  the  franchise,  by 
performing  all  conditions  precedent  to  its  exercise  devolving 
upon  him  by  the  act  granting  it,  and  must  be  prepared  to 
frimish  the  fkciHties  designed  to  be  secured  by  it.    Where  the 

1  Ogden  9.  Gibbons, 4  John.  Ch.  ISO.        '  McEwen  v.  Taylor,  4  Greene,  582. 

2  Corv  V,  Tarmoath,  &c.,  8  Hare  (26 
Eng.  Cha.),  593 
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act  proYides  for  the  filing  of  a  bond,  with  a  tribunal  namedi 
and  that,  until  such  tribunal  is  organized,  he  may  proceed  hj 
filing  the  bond  with  another  person;  it  seems^  that  this  is 
equivalent  to  an  express  declaration  that  he  shall  not  proceed, 
nor  have  any  rights  under  the  act,  till  the  bond  is  filed.  In 
such  a  case,  to  enjoin  encroachments  upon  the  firanchise,  the 
filing  must  be  proved.^ 

§  44  d.  A  bill  in  chancery  set  forth,  that  the  plaintiff  is 
owner  in  fee  of  both  landings  of  a  ferry,  describing  it ;  that 
the  legislature  of  the  territory,  by  statute  pa^fted  in  1855, 
granted  him  the  exclusive  right  to  keep  a  public  feny  at  said 
point,  for  a  stated  number  of  years,  with  the  rig|ht  of  landing 
extending  for  a  distance  specified ;  that  he  gave  a  bond,  duly 
approved,  as  in  said  statute  required ;  and  that  the  defendant 
claims  and  exercises  the  right  of  ferrying  within  said  limits, 
and  receives  pay  therefor,  and  is  constantly  interrupting  the 
plaintiff's  rights.  Held,  that,  without  the  alleged  firanchise, 
the  acts  complained  of  in  the  bill  would  be  mere  acts  of  trea* 
pass  upon  the  real  estate  of  the  plaintiff,  whereby  no  such 
danger  of  irreparable  injury  appears,  as  to  require  an  in* 
junction.* 

§  45.  Where,  in  a  bill  to  enjoin  the  usurpation  of  the  com- 
plainant's right  to  a  ferry,  he  describes  himself  as  lessee  finom 
certain  commissioners,  a  body  corporate  to  whom  the  ferry 
was  granted  ;  he  must  prove  their  corporate  character  and  the 
lease,  if  these  fects  are  put  in  issue  by  the  answer.* 

§  46.  A  being  the  owner  of  a  feny,  and  having  opened  a 
private  way  leading  from  it  into  the  public  road  on  one  side 
of  a  river,  B,  who  owned  a  ferry  near  A's,  placed  an  obstruc- 
tion on  tlie  road.  A  filed  a  bill  to  have  it  abated,  &c.  It 
appearing  from  the  answer  of  B,  that  A  had  been  resorting  to 
unfair  means,  on  the  other  side  of  the  river,  to  divert  the 
travel  from  B's  ferry ;  held,  the  injunction  ought  to  be  dis- 
solved.* 

1  Walker  v.  Armstrong,  S  Kansas,  198.    *  Carter  v.  Garrett,  18  Ala.  7SS. 
s  lb.  «  Hill  V.  Ajvntt,  S7  Ala.  484. 
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§  4T.  A  statute  empowered  the  Watermen's  Company  to 
appoint  watermen  to  plj  on  Sundays,  within  certain  limits, 
from  such  common  stairs  or  places  of  plying  on  the  Thames, 
as  might  be  appointed  —  if  any  other  person  should  thus  ply, 
a  penalty  of  40«.  for  each  offence.  The  act  also  provided  for 
the  leasing  of  the  Sunday  right  at  plying  places,  aAd  that  the 
profits  or  rent  should  go  to  aged  and  sick  watermen.  The 
plaintifi^  a  lessee  of  the  company  of  the  right  to  ply  from 
certain  stairs  to  a  certain  point  across  the  river,  under  claim 
of  a  right  of  ferry,  brings  a  bill  to  restrain  a  new  ferry  estab- 
lished fif):een  yards  from  his.  Held,  although  in  general  a 
party  might  in  a  case  of  this  nature  have  an  injunction,  not- 
withstanding the  statutoiy  penalties,  and  though  the  proxim- 
ity of  the  two  ferries  justified  this  remedy ;  yet,  as  the  plain- 
tiff's privilege  was  confined  to  Sundays,  and  he  was  under  no 
obligation  to  maintain  the  ferry,  he  could  not  make  the  same 
claim  as  in  case  of  an  ancient  ferry ;  and  the  bill  was  dis- 
missed, with  costs.  Sir  R.  T.  Eindersley,  V.  C,  remarks : 
^^  A  right  of  ferry  is  an  exclusive  right  or  monopoly,  and,  as 
such,  it  is  in  itself  an  evil,  being  in  derogation  of  common 
right.  But  as  a  compensation  —  there  is  this  great  advantage 
to  the  public,  that  they  have  at  all  times  at  hand,  by  reason 
of  the  ferry,  the  means  of  travelling  on  the  king's  highway, 
of  which  the  ferry  forms  a  part,  for  the  owner  of  the  ferry  is 
under  the  obligation  of  always  providing  proper  boats,  with 
competent  boatmen,  and  all  other  things  necessary  for  the 
maintenance  of  the  ferry.  The  right  conferred  on  the  plain- 
tiff—  differs  very  materially  from  that  which  exists  in  the  case 
of  a  ferry.  —  The  right — is  extremely  limited.  It  appUes 
only  to  Sundays ;  and  though  it  is  perhaps  possible  to  con- 
ceive such  a  thing  as  a  Sunday  ferry,  giving  the  right  to 
convey  the  inhabitants  of  a  parish  to  their  parish  church  — 
there  is  nothing  of  the  kind  here.  In  the  next  place,  the 
right  —  is  a  simple  monopoly,  without  any  compensation  to 
the  public.  —  The  plaintiff  may,  whenever  he  thinks  fit, 
abandon  Garden  Stairs,  &c.  The  term  ferry  is  used  in  one  of 
the  sections  of  the  act,  but  —  the  language  —  is  very  inaccu- 
rate. —  The  act  must  be  construed  strictly.  —  In  the  case  of 
a  ferry,  properly  so  called,  courts  —  protect  the  owner  of  a 
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feny  upon  this  principle ;  that  —  it  is  for  the  public  benefit 
that  the  rights  of  the  owner  of  the  feny  should  be  secured  to 
him  ;  but  in  the  present  case  that  is  not  so.  The  public  have 
no  interest  in  the  profits  of  this  Sunday  feny  —  being  secured 
to  the  Watermen's  Company.  It  is  true  that  those  profits  are 
dedicated  to  a  charity  ;  —  but  that  is  not  such  a  public  benefit 
as  this  court  —  would  protect.'*  ^ 

1  Setton  V.  Gooden,Law  Bep.  (Eng.)  Eq.,  Jnne,  1866,  p.  I8S. 


CHAPTER  XXVII. 

EASEMENTS. 

1.  General  remarks. 
1  a.  Light,  Ac 
4.  Party-walls. 
4  e.  Dedication. 

6.  Ck>mmon. 

7.  Wateroonrses. 
13.  Mills. 

18.  Dams. 

22.  Fisheiy. 

25.  Ways. 

30  a.  Wharves,  levees  &c. 

§  1.  The  remedy  of  injnnctioii  is  often  invoked  in  refer- 
ence to  "other  rights  than  those  considered  in  the  last  chapter, 
belonging  to  the  general  class  of  ecuements.  But  where  a 
corporation,  authorized  bj  law  to  construct  a  public  improve- 
ment, in  passing  over  the  land  of  A  interferes  with  an  ease- 
ment of  B  in  the  land ;  B  cannot  maintain  a  bill  against  A  to 
compel  a  restoration  of  the  easement ;  more  especially  without 
making  the  corporation  a  party.  The  court  say,  it  ^^is  an 
attempt  to  make  an  individual  in  no  wise  connected  with  the 
company  restore  that  which  they  have  taken  without  question 
of  their  right.  No  argument  can  support  such  a  claim,  and 
none  is  needed  to  answer  it.  The  statement  of  the  claim  is 
the  best  possible  refiitation  of  it."  ^ 

§  1  a.  Lights  constitute  an  easement,  for  the  protection  of 
which  parties  often  apply  for  an  injunction,  (a) 

^  Per  Woodward,  J.,  Mnlrany  v.  Kennedy,  26  Penn.  44, 45. 

(a)  For  a  case,  containing  an  elaborate  discossion  and  a  very  full  citation  of 
authorities,  upon  the  privileges  of  light  and  air,  as  derived  from  dedication,  or  a 
conveyance  from  one  who  subsequently  conveys  the  adjoining  vacant  land  upon 
which  the  obstruction  complained  of  is  erected;  see  Morrison  v.  Marquardt, 
Law  Beg.,  April,  1S68,  p.  336 — Iowa. 
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§  1  b.  It  is  held  that  there  cannot  be  a  perpetual  injanction 
in  regard  to  lights,  in  case  of  a  disputed  title,  until  the  ques- 
tion has  been  settled  at  law.^  An  injunction  cannot  be  had 
against  the  erection  of  a  building  which  merely  obstructs  the 
view  of  the  plaintiff's  place  of  business.^  Nor  an  interlocu- 
tory injunction,  for  a  small  excess,  in  the  height  of  a  building 
already  erected,  above  the  provisions  of  a  contract  or  statute, 
unless  it  cause  irreparable  injury.^ 

§  1  c.  In  a  late  English  case  the  rule  is  adopted,  that  ordi- 
narily the  erection  of  a  building  will  not  be  enjoined,  where 
its  distance  from  the  light  alleged  to  be  obstructed  equals  the 
height  of  the  building.  The  metropolitan  building  act  is  said 
to  be  firamed  on  that  principle.  And  the  converse  of  the  rule 
is  also  adopted.^ 

§  1  d.  A,  the  owner  of  a  house,  purchased  from  B  a  strip 
of  land '  adjoining  his  lot,  for  the  purpose  of  keeping  it  open 
and  fi*ee  from  buildings.  B  erected  a  house  on  the  line  of 
this  strip,  and  opened  windows  overlooking  it,  whereupon  A 
placed  blinds  upon  his  land  close  upon  the  windows,  so  as  to 
entirely  obstruct  the  view  from  them.  He  also  erected  build- 
ings on  the  strip  of  land  in  the  rear  of  both  houses  ;  and  B  filed 
his  bill  to  compel  him  to  remove  such  buildings  and  blinds, 
setting  forth  that,  by  the  contract  of  sale,  A  was  restricted 
from  building  upon  the  land  between  the  houses,  and  obstruct- 
ing the  light  of  the  vendor,  but  that  such  restriction  was  o&ut- 
ted  from  the  deed  to  A  by  mistake.  It  appeared  that  A 
agreed,  as  part  of  the  consideration  of  the  purchase,  not  to 
build  upon  the  strip  ;  but  not  that  the  privilege  of  li^t  was 
reserved  to  his  vendor.  Held,  though  the  proof  showed  an 
agreement  not  to  build  upon  any  portion  of  the  land,  the  alle- 
gation in  the  bill  covered  only  the  portion  between  the  two 
houses,  and  B  could  obtain  relief  only  as  to  that  portion.  A 
was  accordingly  enjoined  from  erecting  any  building  upon  the 
part  between  the  houses,  but  was  not  required  to  remove  his 

1  Irvin  V,  Dixion,  9  How.  10.  >  The  Warden,  ftc.  v.  S;  K^  Ac^  9. 

'  Butt  V.  Imperial,  ^.,  Law  Rep.    Hare  (41  £ng.  Cha.),  498. 
(Eng.)  Eq.,  March,  1867,  p.  157.  *  Beadel  v.  Peny,  Law  Bep.  (Eng.) 

Eq.,  April,  1867,  p.  468. 


CH.   XZyil.]  EASEMENTS  —  LIGHTS.  54? 

buildings  in  the  rear,  nor  the  blinds  placed  before  his  vendor's 
vrindows.^ 

§  1  e.  The  question  is  sometimes  raised,  as  to  the  propriety 
of  a  ma'ndatarjf  injunction.  In  a  bill  for  a  mandatory  injunc<> 
tion,  to  compel  the  lowering  of  new  buildings,  alleged  to  ob- 
struct the  plaintiff's  light  and  air,  to  the  height  of  the  former 
ones ;  it  appeared  that  the  plaintiff,  having  heard  of  the  pro- 
posed erection  in  April,  did  not  complain  till  the  following 
November,  during  which  time  the  defendants  made  large  ex- 
penditures ;  and  also  that  the  plaintiff,  since  the  filing  of  the 
bill,  offered  to  take  a  pecuniary  compensation.  Held,  although 
a  proper  case  for  the  injunction  prayed  for ;  yet,  under  the 
circumstances,  .there  should  be  an  inquiry  of  damages  instead 
of  an  injunction.  Sir  W.  Page  Wood,  V.  C,  remarked :  "  It 
is  only  in  very  exceptional  cases  indeed,  that  defendants,  who 
have  erected  buildings  of  this  description  — -  will  be  considered 
as  entitled,  as  it  were,  to  a  compulsoiy  sale  of  a  plaintiff  V 
property  without  any  act  analogous  to  the  lands  clauses  con- 
solidation act,  under  which  damages  can  be  properly  ascer- 
tained by  means  of  a  juiy,  and  thus  become  purchasers  of 
property  to  which  otherwise  they  would  have  no  right.  In 
two  cases  only  (one  heard  by  Lord  Westbury,  of  Izenberg  v. 
East  India,  &c. ; '  the  other  decided  by  Vice-chancellor  Kin- 
dersley,  the  Curriers'  Company  v,  Corkett,*)  have  damages 
been  given  instead  of  relief  by  way  of  injunction."  .  For  the 
reasons  above  stated,  however,  the  remedy  of  damages  was  in 
this  case  adopted.^ 

§  1  f .  Where  about  one  half  of  the  plaintiff's  sky  area  was 
shut  out  by  the  building  complained  of;  and  he  was  thereby 
obliged  to  remove  his  workmen  to  another  part  of  his  build- 
ing :  held,  he  was  entitled  to  an  injunction  ;  but,  a  part  of  the 
defendant's  building  having  been  erected,  and  no  mandatory 
injunction  prayed,  the  court  ordered  an  inquiry  of  damages.'^ 


^  Athey  v.  McHenry,  6  B.  Mon.  50.  *  Senior  v.  PawBon,  Law  'Rep,  (Eng.) 

>  33  L.  J.  Ch.  392;  10  Jar.  N.  S.  £q.,  March,  1867,  pp.  330,  333. 

221 ;  12  W.  R.  450.  ^  Martin  v.  Headon,  Law  Rep.  (Eng.) 

*  2  Dr.  &  Sm.  355.  Eq.;  Augnst,  1865,  p.  423. 
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§  1  g.  A  mandatory  injunction  may  be  granted  on  motion, 
where,  pending  the  bill,  the  defendant  continues  the  erection 
of  the  building,  alleged  to  obstruct  the  plaintiff's  lights.  Sir 
John  Stuart,  V.  C,  remarks,  with  reference  to  injunctions  of 
this  nature :  ^^  Reference  has  been  made  to  a  supposed  rule  of 
the  court,  that  mandatory  injimctions  cannot  properly  be  made 
except  at  the  hearing  of  the  cause.  I  never  heard  of  such  a 
rule.  Lord  Cottenham  was,  so  far  as  I  know,  the  first  judge 
who  proceeded  by  way  of  mandatory  injunction,  and  he  took 
great  care  to  see  that  the  party  applying  was  entitled  to  relief 
in  that  shape.  —  The  right  in  these  cases  is  legal,  and  the  pro- 
tection sought  is  of  that  legal  right,  and  this  court  ought  not 
to  go  beyond  it."  ^ 

§  1  h.  A  late  English  case  '  contains  an  elaborate  review  of 
the  cases  upon  country  and  city  light.  It  is  remarked  :  ^^  Ob- 
struction of  light  rarely  occurs  in  the  country ;  towns  are  the 
places  where  light  is  wanted.  The  Romans,  who  were  very 
accurate  in  their  classification  of  this  subject,  divided  servi- 
tudes into  ^  rural  *  and  ^  town '  servitudes ;  and  appropriated 
to  the  division  of  town  servitudes  the  case  of  non  altiui  toU 
lendiy  which  was  considered  to  be  a  servitude  which  would  be 
most  likely  to  occur  in  a  town  residence ;  rarely,  if  ever,  in 
the  country."  ^  And  in  a  later  case  the  following  remarks  are 
made- by  Sir  R.  T.  Kindersley,  V.  C,  with  regard  to  a  distinc- 
tion sometimes  supposed  to  exist  between  city  and  country, 
in  reference  to  the  easements  of  light  and  air:  ^*The  first 
case  —  is  Clarke  v.  Clark,  decided  by  the  Lord  Chancellor  in 
November  last.^  His  Lordship  —  used  expressions  calculated 
to  produce,  and  which,  in  &ct,  did  produce,  the  impression 
that  he  was  of  opinion  that  where  the  light  and  air  coming  to 
ancient  windows  in  a  house  in  any  large  town  will  be  obstructed 
by  buildings  about  to  be  erected,  the  owner  of  such  ancient 
lights  must  —  make  out  a  greater  degree  of  damnification 
than — if  his  house  had  been  situated  in  the  country.  —  Li  — 

1  Beadel  v.  Pcny,  Law  Rep.  (Eng.)  Rep.  (EneJ  Eq.,  Jolr,  1866,  p.  946. 

£a.,  April,  1867,  p.  466.  See  also  Clarke  v.  Cllark,  Law  Rep. 

>  Dent  V.  Aucuon,  ftc.  Law  Rep.,  (Eng.)  Eq.,  January,  1866,  p.  15. 

Jnly,  1866,  p.  238.  «  Law  Rep.,  1  Cb.  16. 

«  Per  Sir  W.  Page  Wood,  V.  C,  Law 
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Durell  V,  Pritchard,^  in  December,  1865,  and  Robson  v.  Whit- 
tingham,'  in  January,  1866,  before  the  Lords  Justices,  the 
Lordships  grounded  their  decisions  on  that  view.  In  March, 
1866,  the  case  of  Yates  v.  Zack '  was  decided  by  the  Lord 
Chancellor,  and  immediately  afterwards  the  yice-Chancellor 
Wood  gave  his  judgment  in  Dent  v.  The  Auction  Mart  Com- 
pany.^ The  vice-chancellor  carefully  examined  the  four  prior 
cases. —  and  the  view  which  he  took  of  them  was,  that  Clarke 
V.  Clark  had  first  suggested  the  distinction  —  and  that  the  two 
cases  before  the  Lords  Justices  had  proceeded  on  the  supposi- 
tion that  —  such  distinction  had  been  established  by  Clarke  v. 
Clark ;  but  his  Honor  was  of  opinion  that  in  Yates  v.  Zack 
the  Lord  Chancellor,  though  not  in  express  terms  repudiating 
that  principle,  had  used  such  language  as  amounted  to  a  nega- 
tion of  it ;  and  his  Honor  came  to  the  conclusion,  which  I 
must  readily  adopt  with  him,  that  the  apprehension  as  to  the 
effect  of  the  prior  decisions  has  been  removed.''  ^ 

§  1  i.  With  regard  to  the  amount  of  obstruction  or  incon- 
venience, which  will  justify  an  injunction ;  the  law  can  hardly 
be  considered  as  fully  settled ;  or  rather  each  case  so  much 
depends  upon  its  own  peculiar  circumstances,  that  any  rule  of 
general  applicability  is  hardly  practicable.^ 

§  1  j.  In  a  late  case  it  is  remarked :  ^^  The  easement  of 
light,  that  is,  the  right  which  a  man  has  to  receive  into  his 
ancient  window  a  certain  supply  of  light  over  or  across  an- 
other man's  land,  is  just  as  much  part  of  his  property  as  his 
land  or  his  house,  and  is  just  as  much  entitled  to  protection  as 
any  other  property.  It  may  be,  indeed,  that  the  damage  done 
by  the  neighbor's  act  may  be  so  trivial  as  not  to  justify  the  in- 
terference of  the  court.  But  whenever  it  is  shown  that  the 
comfort  or  enjoyment  of  a  man  or  his  family  in  the  occupation 
of  his  house  is  seriously  interfered  with,  and  still  more  where 
he  is  prevented  from  carrying  on  his  business  with  the  same 

1  Law  Rep.,  1  Ch.  244.  *  See  Bobson  v.  Whittingham,  Law 

'  lb.  442.  Bep.,  1  Ch.  442 ;  Dent  v.  Anction,  &c., 

>  lb.  295.  Law  Kep.,  2  £q.  238 ;  Martin  v.  Hear 

*  Law  Rep.,  2  Eq.  238.  don,  Law  Rep.,  2  Eq.  425  ;  Amer.  Law 
^  Martin  v.  Headon,  Law  Rep.  (£ng.)    Ber.,  January,  1867,  pp.  305-6. 
Eq.,  Angiut,  1866,  p.  428. 
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degree  of  convenience  and  advantage  as  theretofore  ^-  there 
is  sufficient  ground  for  the  interference  of  this  court."  ^  And 
in  a  somewhat  sarcastic  strain,  in  the  case  of  Dent  v.  Aacti(»i, 
Ac,  Vice-Chancellor  Wood  repudiates  the  various  justifica- 
tions, which  had  been  or  might  be  set  up,  of  erections  operating 
to  diminish  the  light  and  air  of  neighboring  buildings.  For 
example,  that  the  plaintiff  has  as  much  as  others  find  suffi- 
cient for  the  same  purposes;  that  he  might  have  made  his 
windows  larger ;  that  he  had  damaged  his  own  light  by  putting 
up  blinds ;  that  the  room  in  question  is  not  suitable  for  the 
business  carried  on,  or  was  secretly  used  for  that  purpose  ;  and 
that  the  evil  might  be  remedied  by  glazed  tiles  or  a  mirror.' 

§  1  k.  But  other  cases  hold,  that,  to  justify  an  injunction  for 
obstruction  of  light  and  air,  there  must  be  a  claim  for  sukstan^ 
tiai  damages.^  So,  that  appreciable  and  material  damage  is 
necessary,  in  order  to  sustain  an  injunction  against  the  erection 
of  a  building  on  the. ground  of  obstruction  to  the  plaintiff's 
light.  Some  diminution  of  light,  in  a  populous  city,  is  insuf- 
ficient. As  where  it  was  testified  by  a  tenant,  that  he  was 
obliged  to  light  the  gas  earlier,  but  not  to  what  extent ;  and 
by  an  apprentice,  that  the  light  was  *^  considerably  obstructed." 
In  such  case,  no  inquiry  will  be  granted  as  to  damages,  but 
the  bill  will  be  dismissed,  though  without  prejudice  to  an 
action  at  law.^  And  in  a  late  case  it  is  remarked :  *^  The  old 
doctrine  which  was  established  by  Lord  Eldon  in  The  Attorney- 
General  v.  Nichol,  seems,  in  substance,  never  to  have  been 
departed  from.  "  The  cases  before  Lord  Cottenham  are  so  few 
as  to  be  scarcely  worth  mentioning,  nor  do  they  call  forth  any 
enunciation  by  him  of  the  principles  on  which  the  court  acts. 
But  the  cases  have  become  much  more  fiiequent  of  late,  in 
consequence  of  the  increased  desire  to  erect  in  the  metropolis 
and  elsewhere,  buildings  of  considerable  magnitude,  which 
must,  of  course,  more  or  less  affect  houses  in  their  immediate 
neighborhood.  The  doctrine  —  was  this:  ^  There  are  many 
obvious  cases  of  new  buildings  darkening  those  opposite  to 

1  Per  Sir  R.  T.  Eindenley,  Law  Rep.  *  lb.  838. 

(£ng.)  £q.,  AngnBt,  1866,  p.  433.  *  Robson  v.  Wbittingham,  lAwBflp. 

*  Dent  0.  Auction,  &&,  Law  Rep.  (Eng.)  £q.,  Aognst,  1866,  p.  448. 
(Eng.)  Eq.,  July,  1866,  p.  849. 
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them,  but  not  in  such  a  degree  that  an  injunction  could  be 
maintained,  or  an  action  upon  the  case,  which,  however,  might 
be  maintained  in  many  cases  which  would  not  support  an  in- 
junction.' "  ^ 

§  1 1.  A  applied  for  an  injunction  to  restrain  B  from  the 
erection  of  his  building,  setting  up  in  his  bill  an  agreement 
that  B  was  to  sell  A  that  part  of  his  lot  lying  in  the  rear  of 
his  own  lot,  that  A  might  enjoy  light  and  air  over  the  same. 
The  injunction  was  granted,  and  afterwards,  on  B's  motion 
on  filing  his  answer,  was  dissolved.  At  the  argument  of  this 
motion,  B's  counsel,  in  explaining  a  diagram  of  the  premises, 
said  that  B's  building  did  not  cover  the  entire  rear  of  A's 
lot,  and,  if  A  would  take  down  his  privy,  he  could  enjoy  light 
and  air.  A  did  take  down  the  privy,  and  put  into  the  rear 
of  his  other  buildings  a  range  of  fire-proof  windows.  B 
thereupon  began  the  erection  of  a  dead  wall  along  the  site  of 
the  privy.  A  applied  for  an  injunction,  restraining  such 
erection.  Held,  the  declaration  of  B's  counsel,  in  facie  curice^ 
followed  by  A's  acts,  constituted  a  contract  with  the  court 
and  with  A,  which  estopped  B  from  denying  the  same  and 
acting  in  denial  of  A's  rights,  founded  on  that  declaration ; 
and  an  injunction  was  issued  restraining  the  erection  of  the 
dead  wall.* 

§  2.  A,  who  owned  a  lot  of  land  with  buildings  thereon, 
obtained  a  temporary  injunction  on  filing  his  bill  therefor, 
restraining  B,  the  owner  of  an  adjacent  lot,  from  erecting  a 
certain  building  on  his  lot.  This  injunction  was  dissolved  on 
motion,  on  filing  B's  answer.  B  proceeded  with  his  building 
and  also  with  a  dead  wall  across  the  rear  of  A's  lot,  which 
was  not  contemplated  when  the  injunction  was  dissolved.  A 
moved  for  an  injunction  restraining  the  erection  of  the  dead 
wall,  and  filed  affidavits  in  support  of  his  motion,  showing  new 
matter  since  the  filing  of  the  bill ;  and  B  also  filed  in  reply 
new  affidavits.     Held,  that  the  decision  dissolving  the  ii^junc- 

1  Per  Sir  W.  Page  Wood,  Law  Rep.        "  Banks  t;.  American,  Ac.,  4  Sandf. 
(Eng.)  £q.,  July,  1866,  p.  243 ;  16  Yes.     Ch.  438. 
343. 
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tion  was  conclusive  between  the  same  parties  on  the  same 
state  of  facts,  or  on  a  new  state  of  facts,  without  leave  to  ap- 
ply anew  for  a  revival  of  the  injunction  which  was  dismissed ; 
but  that  the  judge  at  the  final  hearing  was  not  concluded  firom 
granting  a  perpetual  injunction  or  any  other  relief  sought  for, 
on  order  made  on  a  motion  not  being  re9  adjudicata^  nor  con- 
cluding the  court  on  points  of  law ;  and,  as  the  case  on  the 
second  motion  showed  that  A  was  entitled  to  an  injunction,  it 
was  granted.^ 

§  2  a.  The  plaintiff  leased  to  the  defendant,  for  eleven 
years,  a  warehouse  bounded  on  vacant  land  of  A,  *'  excepting 
and  reserving  unto  (the  plaintiff)  the  right  to  stop  up  and 
build  against  the  five  windows  in  said  warehouse,  which  front 
upon  "  A's  land,  ^^  and  also  to  build  against  and  put  timbers 
into  the  wall,  on  the  side  of  said  warehouse  in  which  the  said 
five  windows  are,  at  his  pleasure."  The  defendant  afterwards 
took  a  lease  from  A  of  the  vacant  land  for  fifteen  years,  ter- 
minable by  himself  in  ten  years,  and  proceeded  to  erect  a 
building  thereon,  in  contact  with  the  wall  of  the  warehouse 
containing  the  windows.  Injunction  refused,  upon  the 
grounds  of  a  doubtful  right ;  that  the  injury  was  trivial,  or 
easily  compensated  in  damages ;  that  the  plaintiff  was  a  mere 
reversioner,  having  demised  the  warehouse  to  the  defendant 
for  a  long  term  ;  and  fiirther,  that  an  injunction  would  be  an 
ineffectual  remedy,  without  a  decree  compelling  a  conveyance 
from  A.  of  the  adjacent  lot;  and  that  an  express  statute 
afforded  the  plaintiff  a  simple  and  economical  remedy,  for 
preventing  the  alleged  encroachment  firom  ripening  into  a 
right  by  adverse  use.' 

§  8.  In  an  action  for  obstructing  ancient  lights,  with  a 
count  for  an  injunction  under  the  17  &  18  Vict  c.  125,  § 
79,  after  a  verdict  had  passed  for  the  plaintiff,  the  court 
granted  an  injunction,  under  §  82  of  that  statute,  to  re- 
strain the  defendants  from  continuing  the  wrongful  acts  com- 
plained of  in  the  action,  and  fix)m  committing  any  injury  of 

^  Banks  v.  American,  &c,  4  Sandf.        <  Atkins  o.  Chilaon,  7  Met  398. 
Ch.438. 
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the  kind,  relating  to  the  rights  and  property  of  the  plaintiff, 
mentioned  in  the  declaration,  and  from  erecting,  keeping 
erected,  and  continuing  the  erection  of  so  much  of  the  wall 
and  buildings  as  was  opposite  a  certain  messuage  and  premises 
of  the  plaintiff  mentioned  and  described  in  the  declaration, 
and  known,  &c.,  so  or  in  such  manner  as  to  darken  or  obstruct 
any  of  the  ancient  lights  or  windows  of  the  said  messuage 
and  premises,  and  from  erecting  any  other  building,  and  doing 
any  other  act  whereby  the  light  and  air  coming  to  and  enter- 
ing his  messuage  and  premises  by  means  of  the  said  windows 
might  be  obstructed,  or  such  messuage  and  premises  might  be 
in  any  way  darkened,  and  from  the  repetition  or  continuance 
of  any  act  whereby  an  injuiy  of  a  like  kind  might  happen  to 
the  plaintiff;  the  writ  of  injunction  to  lie  in  the  office  till  next 
term,  the  defendants  undertaking  to  pull  down  as  much  of 
the  wall  and  building  as  should  be  sufficient  to  restore  to  the 
plaintiff  the  frdl  enjoyment  of  the  light  and  air  he  had  previ- 
ously, and  to  do  the  same  to  the  satisfaction  of  a  surveyor  to 
be  agreed  on  or  nominated  by  one  of  the  judges  of  the 
court,  the  defendants  to  pay  the  costs  of  the  rule  and  of  tlie 
surveyor.^ 

§  4.  Party^walh  are  another  easement,  which  may  be  pro- 
tected by  injunction. 

§  4  a.  The  owner  of  one  half  of  an  ancient  solid  party-wall, 
long  used  for  the  support  of  buildings  erected  on  each  side  of 
it,  may  be  restrained' by  injunction  from  cutting  away  a  portion 
of  its  face,  and  erecting  a  new  waU  upon  his  own  land,  two 
inches  distant  from  the  portion  of  the  old  wall  which  is  left 
standing,  and  connected  with  it  by  occasional  projecting  bricks 
and  ties.^ 

^  Jesael  v.  Chaplin,  37  Eng.  Law  &  '  Phillips  v,  Boardman,  4  Allen, 
Eq.  472.  147.*    See  Zngenbhnler  v,  Gilliam,  3 

Clarke,  391. 

*  An  earlier,  informal  report  of  this  case  states  it  as  follows :  The  parties  to 
a  bill  for  an  injunction  were  owners  of  adjoining  estates  in  Boston,  between 
which  was  an  ancient  partj-wall,  one  foot  thick,  used  bj  them  in  common  for 
support  of  the  timbers  of  their  respectiye  buildings.  The  defendant,  having 
taken  down  his  building,  and  being  about  to  erect  a  new  one,  had  pared  off  to  a 
considerable  height  the  face  of  the  wall,  on  his  side  of  it,  to  the  depth  of  four 
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§  4  b.  Equity  will  not  restrain  a  person  from  wntlnng  a 
reasonable  improvement  on  his  own  land,  upon  the  ground 
that  he  thereby  necessarily  endangers  an  adjoining  edifice, 
unless  the  owner  of  the  latter  has  special  privileges  which 
are  thereby  violated;  derived  from  the  party  making  the 
erection,  or  those  under  whom  he  claims,  either  by  prescrip- 
tion or  by  grant.  Thus  the  defendant,  owning  a  lot  within 
six  feet  of  Christ's  Church,  in  New  York,  built  more  than 
thirty-eight  years  before,  commenced  the  erection  of  a  build- 
ing thereupon,  to  be  six  stories  high;  and  was  sinking  the 
foundation  sixteen  feet  deep,  and  ten  feet  lower  than  that  of 
the  church.  The  wall  of  the  church,  at  the  comer  opposite 
to  which  the  excavation  had  been  completed,  had  so  settled  as 
to  leave  a  considerable  crack.  The  proprietors  of  the  church 
filed  a  bill  for  injunction,  stating  these  &cts,  and  that  the 
church  was  in  great  danger  if  the  work  should  proceed ;  but 
not  that  the  defendant  was  improving  his  property  in  an  un- 
reasonable or  unusual  manner,  or  with  any  mtention  to  injure 
the  church,  or  that  the  plaintifl^  had  any  claim  by  prescrip- 
tion, or  grant  from  the  defendant.  Upon  application  to  dis- 
solve the  injunction,  which  had  been  granted  ;  it  was  accord- 
inches,  and  was  erecting  a  new  wall,  a  foot  diick,  occapying  the  foor  inches  of 
the  old  wall  ihuB  remoyed,  and  eight  inches  taken  from  his  own  land.  In  the 
oonrse  of  this  work,  which  had  reached  to  the  floor  of  the  second  stoiy,  when  an 
injunction  was  granted,  he  had  occasionally  projected  a  hrick,  two  inches  beyond 
the  face  of  his  new  work,  so  as  to  reach  the  centre  of  the  old  wall ;  partly  for 
support  to  the  remainder,  but  chiefly  to  denote  the  diiision  line  as  claimed  bj 
him,  and  with  the  arowed  purpose  of  breaking  up  the  joint  character  of  the  old 
wall,  and  preventing  the  plaintifis  from  building  close  to  the  fooe  of  his  new 
wall,  if,  upon  rebuilding,  they  should  desire  to  do  so.  It  appeared  from  the 
report  of  a  master,  that  the  wall  was  an  ancient  one,  still  suflBdcnt  for  die 
buildings  which  it  had  divided,  and  for  any  buildings  such  as  were  commonly 
erected  on  that  street ;  that  by  the  paring  its  capacity  for  service  was  materiallj 
diminished,  and  that  the  new  wall  was  substantially  an  independent  one,  afibrd- 
ing  no  material  support  to  the  remaining  eight  inches  of  the  old  wall.  The  in- 
junction restrained  the  defendant  fh>m  proceeding  to  diminish  the  old  wall. 
Held,  upon  motion  to  dissolve  the  injunction,  that,  in  a  case  of  this  nature, 
neither  of  the  parties  could  so  deal  with  the  wall  as  to  diminish  its  cMfmdty 
for  service,  without  consent  of  the  other ;  and,  in  addition  to  the  serious  and 
irreparable  mischief,  and  the  dijQSculty  of  ascertaining  its  nature  and  extent 
aiter  the  work  should  be  covered  in,  the  complainants,  by  twenty  years'  use  of 
an  independent  wall,  might,  without  a  multiplicity  of  suits,  wholly  lose 
tiUe.    FhUlips  v.  Boardman,  (cited  in)  S  Billiard  on  Torts  (Sd  ed.),  18  n. 
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inglj  dissolved.^  And  it  is  remarked  in  a  late  work,  that  the 
creation  of  an  easement  in  this  class  of  cases  is  **  confined  to 
cases  where  the  covenant  or  agreement  on  the  part  of  the 
original  grantee  with  the  grantor,  expressly  related  to  and 
was  for  the  benefit  of  the  covenantee  as  owner  of  another 
parcel  of  estate,  and  it  was  so  made,  that  the  owner  of  the 
granted  estate,  if  not  himself  the  covenantor,  had  notice 
thereof  when  he  became  the  parchaser."'  And  the  lan- 
guage claimed  to  establish  an  easement  of  this  nature  will  be 
construed  strictlj.  Thus  a  vendor  covenanted,  that  no  build- 
ing except  tombs  should  be  erected  on  any  part  of  his  land, 
opposite  to  the  land  sold.  Subsequently,  he  sold  part  of  the 
opposite  land,  and  the  purchaser  built  on  it  without  objection 
firom  the  former  purchaser.  Afterwards  the  vendor  sold  a 
further  part  of  the  opposite  land,  and  the  new  purchaser  com- 
menced building.  The  original  purchaser  filed  a  bill  for  an 
injunction,  to  restrain  the  defendant  firom  building  on  any 
part  of  the  land  of  the  original  vendor  or  the  opposite  land. 
Held,  the  covenant  applied  only  to  the  lands  of  the  original 
vendor,  exactly  opposite  to  the  lands  sold  to  the  plaintiff;  and 
the  bill  was  dismissed.^    (See  §  4  a.) 

§  4  c.  Another  easement  is  that  alleged  to  grow  out  of  the 
conveyance  or  setting  apart  of  real  property  for  certain  speci- 
fied objects,  which  appropriation  is  alleged  materially  to  affect 
the  value  of  adjacent  estates. 

§  5.  Where,  upon  a  sale  of  lots  in  a  new  town,  it  was  an- 
nounced that  certain  pieces  were  set  apart  for  church  lots 
according  to  a  plan,  and  a  lot  was  conveyed  to  a  church  so- 
ciety by  an  ordinary  deed ;  held,  the  lot-owners  had  no  such 
vested  interest  in  restricting  the  use  of  the  church  lot,  as 
would  maintain  an  injunction  against  a  sale  of  a  portion  of  it 
to  raise  money  for  building  a  church  on  the  remainder.^  But 
where  certain  land  within  the  limits  of  a  city  is  by  statute 
reserved  for  the  use  of  the  State  for  a  court-house,  jail,  mar- 

1  Lasala  v.  Holbrook,  4  Paige,  169.  '  Patohing  v.  Dnbhins,  23  Eng.  Law 

«  S  Wwhb.  R.  P.  38.    See  Whitney    &  Eg.  fl09. 
V.  Union,  &c.,  23  Law  Rep.  405.  *  Chapman  v,  Gordon,  29  Geo.  250. 

See  Maxwell  9.'  East,  &c,  3  Bosw.  124. 
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ket,  public  worship,  and  burial;  the  public  thereby  acquire 
rights  and  interests  in  such  land  as  a  common  or  public  square, 
and,  although  the  legal  title  may  be  in  the  city,  it  holds  sub- 
ject to  the  trusts  aboTe  named,  and  has  no  power  to  sell  the 
land  for  private  purposes.  Hence  the  court  will  grant  a  per- 
petual injunction  to  restrain  and  prevent  the  erection  of  a 
private  dwelling-house  on  such  square,  as  an  irreparable  public 
injury.  The  application  may  be  made  by  the  commonwealth, 
at  the  instance  of  the  attorney-general.^ 

§  6.  The  right  of  common  has  also  been  made  the  subject 
of  application  for  an  injunction.  Thus,  in  an  old  case,  a  man 
having  granted  to  J.  S.  common  in  his  down  for  one  hundred 
sheep  and  five  rams ;  the  bill  complained,  that  the  grantor 
overstocked  the  common,  so  that  the  plaintiff,  the  grantee, 
could  have  no  benefit  of  the  grant,  and  prayed  the  grantor 
might  be  enjoined  not  to  overstock,  Ac.  Upon  debate,  the 
court  dismissed  the  bill.'  So  an  injunction  was  obtained,  on 
affidavits,  against  cutting,  and  pasturing  cattle,  in  a  wood,  the 
plaintiff  claiming  as  tenant  in  fee,  or  as  lord  of  the  manor 
inclosed  under  the  statute.  The  defendants  denied  the  former 
title,  and  as  to  the  latter  claimed  common  of  pasture  and 
estovers,  and  that  after  the  inclosure  sufficient  common  of 
pasture  would  not  remain.  The  plaintiff  had  previously  com- 
menced and  been  nonsuited  in  an  action  of  trespass,  and  en- 
tered into  an  agreement  with  some  of  the  tenants.  The  in- 
junction was  dissolved  upon  the  answer.' 

§  7.  Continuing  divertion  of  water  from  its  natural  bed  is  an 
irreparable  injury,  which  equity  will  redress.^  But,  in  New 
York,  both  by  virtue'  of  an  express  statute,  and  because  the 
claim  is  *^  wholly  beneath  its  dignity,"  the  court  will  not  en- 
join a  defendant  from  diverting  a  stream  of  water,  unless  the 
annual  injury  to  the  plaintiff  is  equal  to  the  interest  of  9100, 
or  the  immediate  injury  amounts  to  flOO.'^ 

1  Com.  V.  Bnsb,  14  Penn.  1S6.  *  Smith  v.  Adimis,  6  Paig«,  435.    See 

*  Fines  V.  Cobb,  S  Yern.  116.    See    Pratt  v.  Lamaon,  6  AUen.  457 ;  Biii]ie]r» 
F.  N.  B.  1S5 ;  Robert,  Ac,  9  Bep.  112.    S  Bland,  117  ;  Porter  v.  Witfaam,  5 

*  Hanson  v.  Gardiner,  7  Yes.  305  b.      Shepl.  S92 ;   Obnstead  v.  Loomia,  6 
«  Tuolomne  Water  Co.  v.  Chapman,    Bark  15S ;  Society,  Ike  v.  HolmaB,  1 

8  Cal.  39S;  Coming  v.  Troj,  Ac^Fao-    Halit  Ch.  126. 
tor7,39Barb.311. 
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§  8.  In  a  suit  to  test  the  question  of  priority  of  appropria^ 
don  of  a  mining  stream,. a  prayer  for  an  injunction  to  prevent 
future  injury  is  proper.^ 

§  9.  Bill  for  an  injunction,  to  protect  the  plaintiff's  coal- 
mines from  injury,  by  the  water  flowing  to  them  from  the 
colliery  of  the  defendants.  Held,  an  injunction  should  be 
granted  against  working  the  defendants'  mines  in  any  places 
which  might  endanger  or  injure  those  of  the  plaintiff,  till 
answer  or  fiirther  order.  Upon  evidence  and  a  hearing,  a 
perpetual  injunction  was  refused,  but  the  bill  ordered  to  be 
retained  for  a  year,  with  liberty  to  bring  an  action,  the  in- 
jmiction  to  remain  in  the  mean  time.^  But  upon  a  verdict 
found,  that  the  plaintiff  was  the  owner  and  in  possession  of 
land,  through  which  the  defendants'  ditch  was  dug,  for  mining 
purposes,  without  the  plaintiff's  consent,  and  that  the  ditch 
interfered  with  the  comfortable  enjoyment  of  such  lot,  and 
injuriously  affected  it ;  an  abatement  of  the  ditch  as  a  nui- 
sance was  ordered.' 

§  9  a.  A  mine  had  from  before  the  time  of  living  memory 
been  worked  by  tin-bounders,  according  to  the  custom  of  Corn- 
wall, by  which  any  one  may  mark  out  a  piece  of  waste  ground, 
the  owner  of  which  does  not  choose  to  work  the  mines  under 
it,  and  work  them  without  his  consent,  jrieldbig  him  a  share 
of  the  proceeds.  The  bounders  had  also  prescriptively  used 
for  their  works  the  water  of  an  artificial  watercourse  arising 
in  the  land  of  another  person.  The  bounders  abandoned  the 
mine  in  1856,  and  the  owners  had  since  been  in  possession, 
and  they  bring  a  bill  in  equity  to  restrain  a  diversion  of  the 
watercourse  by  the  owner  of  the  land  in  which  it  rose.  Held 
(reversing  the  judgment  of  the  vice-chancellor),  that  the  in- 
junction should  be  granted,  upon  the  presumption  that  a  right 
to  use  the  waters  had  been  acquired  by  arrangement  with  the 
owner  of  the  mine  as  well  as  with  the  bounders.  The  court  , 
remark :  ^^  The  estate  or  interest  of  tin-bounders  is  of  an 
anomalous  character.     They  have  a  mere  chattel  —  and  they 

1  Marias  v.  Bicknell,  10  Cal.  S17.  «  Weimer  v,  Lowerj,  11  Cal.  104. 

3  The  Duke,  &c  r.  Morris,  6  Hare, 
340. 
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lose  their  interest,  if  thej  cease  to  work  the  mine.  Their  title 
is  not  derived  from  the  owner  of  the  land.  —  The  question 
arises  as  to  what  presumption  ought  to  he  made  as  to  any 
easement  which  thej  have  enjoyed.  Ought  it  to  be  considered, 
in  the  absence  of  express  proof — as  a  right  conceded  to  them 
as  bounders,  or  — belonging  to  the  knd?— If  the  former, 
then  it  may  follow —  that  when  the  bounders  cease  to  work  — 
the  right  which  they  had  acquired  —  will  no  longer  exist.  If^ 
on  the  other  hand,  the  presumption  —  is,  that  the  right  was 
one  incident  to,  or  conferred  on  the  owners  of  the  land,  then 
the  circumstance  that  it  cannot  be  enjoyed  by  the  same  class 
of  persons  —  leaves  the  rights  of  the  owner  of  the  soil  un- 
affected. In  the  case  of  a  stream  —  flowing  in  its  natoral 
course  —  this  question  cannot  arise.  —  The  running  water  — 
forms  part  of  the  land  bounded.  But  the  case  may  be  differ- 
ent where  the  stream  is — a  watercourse,  formed  at  some  un- 
known time,  into  which  water  has  been  diverted.  —  The  water 
—  appears  —  to  be  very  important  for  the  due  working  of  the 
mine.  When  the  workings  first  began,  they,  no  doubt,  were 
surface  workings,  and  considering  how  great  the  necessity  was 
for  the  water,  there  is  strong  reason  to  think  that  no  bounding 
would  have  taken  place,  if  the  stream  had  not  then  flowed  to 
and  over  the  land  bounded.  In  that  case  the  right  must  have 
been  a  right  of  the  owner  and  not  of  the  bounder.  But  — 
suppose  the  land  to  have  been  bounded  without  the  stream, 
and  that  afterwards  the  stream  was  brought  to  the  lands  by 
some  arrangement  made  with  the  then  owners.  The  question 
is,  whether  we  ought  to  presume  that  such  a  diversion  of  the 
stream  was  made  by  arrangement  with  the  bounders  or  with 
the  owner  of  the  land.  I  strongly  incline  to  the  latter  pre- 
sumption." 1 

§  10.  The  local  board  of  health,  having  commenced  the 
construction  of  a  sewer  under  certain  fields,  on  the  banks  of 
the  river  Avon,  belonging  to  the  plaintifib,  who  were  also  en- 
titled to  a  several  jUhery^  and  to  watering-places  for  cattle  in 
the  river,  but  were  not  owners  of  the  water,  or  of  the  bed  of 

^  lyimej  v.  Stocker,Law  Bep.  (Eng.)  £q.,  Jtilj,  1866,  p.  396;  per  Ld.  Crift* 
worth,  L.  C,  pp.  i08, 405. 
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the  river,  the  outlet  to  such  sewer  beuig  intended  to  open  into 
the  river  within  the  limits  of  the  free  fishery ;  were  restrained 
by  injunction  at  the  suit  of  the  plaintifis  firom  prosecuting  such 
works.* 

§  10  a.  Upon  application  for  an  injunction,  to  prevent  a 
bleaching  company  from  polluting  a  stream  used  for  domestic 
purposes ;  the  facts,  that  the  defendants  were  notified,  before 
establishing  their  mill,  that  the  complainant  would  permit  no 
pollution  of  the  stream,  and  that  he  opposed  the  incorporation, 
on  the  ground  that  the  stream  would  be  injured  for  his  use  by 
their  works,  and  that  consequently  a  proviso  was  inserted  in 
the  charter,  forbidding  them  to  injure  the  water  on  his  land, 
do  not  affect  the  legal  rights  of  the  parties ;  but  they  consti- 
tute a  strong  claim  for  the  exercise  of  the  extraordinary  power 
of  a  court  of  chancery  to  prevent  the  nuisance.^ 

§  10  b.  An  injunction  lies,  to  restrain  the  members  of  a 
highway  board — being  the  local  authority  for  enforcing  a  nui- 
sances removal  act  —  from  allowing  any  fresh  communications 
with  a  sewer  constructed  by  their  predecessors,  which  causes 
a  nuisance  to  the  neighboring  parish  by  draining  into  a  stream 
therein ;  although  the  limitation  of  their  authority  prevents 
any  order  against  them  to  stop  up  the  sewer  and  cease  drain- 
ing into  the  stream.^ 

§  10  c.  A  riparian  owner,  having  a  right  to  discharge  foul 
water  into  the  stream,  if  he  sells  land  upon  the  stream,  cannot 
claim  a  right,  unless  expressly  reserved,  to  continue  to  pour 
refrise  into  the  water  in  front  of  the  land  sold,  though  the 
water  be  not  in  actual  use  by  the  purchaser ;  not  necessarily 
because  the  purchaser  owns  half  the  bed,  but  because  every 
riparian  proprietor  has  a  right  to  use  the  water,  at  pleasure,  in 
its  natural  state,  free  from  such  obstructions  to  the  flow,  as,  if 
continued  twenty  years,  would  become  prescriptive  rights.* 

^  Oldaker  v.  Hunt,  31  Eng.  Law  &  '  Atty.-Gen.  v.  Richmond,  Law  Rep 

£a.  503.  (£ng.)  £a.,  July,  1866,  p.  305. 

>  Holsnuin  v.  Boiling,  &c.,  1  M'Cart.  *  Crosslej  v.  laghtowler,  Law  Rep. 

335.  (£ng)  ^f  March,  1867, p.  877. 
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§  10  d.  An  injanction  lies  to  restrain  the  increased  and  in- 
jurious fouling  of  a  stream,  notwithstanding  a  prescriptive 
right  to  foul  it.  So,  though  the  stream  is  also  fouled  by  others 
than  the  defendant  So,  in  the  case  of  dye-works,  not  nsed 
for  twenty  years,  and  suffered  to  become  ruinous,  this  being  a 
suspension  of  the  right,  which  proved  an  intention  to  abandon 
it.  So,  without  proving  actual  injury  to  the  plaintiff.  So,  al- 
though, for  the  purpose  of  preventing  such  fouling,  the  plain- 
tiff had  purchased  from  some  of  the  defendants,  the  lessors  <^ 
the  dye-works,  land  on  the  stream,  without  informing  them  of 
such  purpose ;  the  right  of  fouling  not  being  expressly  re- 
served.^ 

§  10  e.  Commissioners  for  draining  a  town  may  be  enjoined 
from  discharging  the  sewage  into  a  stream  which  runs  through 
the  plaintiff's  land  and  feeds  a  lake  therein,  if  such  sewage 
injures  and  has  for  some  years  injured  the  water,  and  the  in- 
jury perceptibly  increases  with  the  increase  in  the  number  of 
houses  which  thus  discharge  their  sewage.* 

§  10  f.  For  many,  but  less  than  twenty  years,  the  sewage  of 
a  town  had  been  drained,  by  commissioners  acting  under  a 
local  statute,  into  a  stream  passing  through  land  of  the  plain- 
tiff, without  their  district,  without  sensibly  polluting  it.  But, 
in  consequence  of  the  growth  of  the  town  for  some  y^rs 
previous  to  this  suit,  the  stream  became  perceptibly  polluted, 
and  the  impurity  continued  to  increase.  Held,  the  plaintiff 
was  entitled  to  an  injunction  against  draining  into  the  stream 
so  as  to  pollute  the  water  to  his  injury.' 

§  10  g.  The  defendant,  owning  an  ancient  mill  in  which 
paper  was  made  from  rags,  introduced,  instead  of  or  with  rags, 
the  Spanish  grass,  called  esparto^  and  carried  on  the  work  upon 
the  same  scale  as  before.  For  more  than  twenty  years  before 
the  change,  the  refuse  had  been  discharged  into  a  stream 
running  by  the  plaintiffs  house.     Held,  in  order  to  maintain 

^  Crossley  v.  Lightowler,  Law  Rep.  '  Goldsmid  v.  The  Tanbridge,  Ac, 

(Eng.)  Eq.,  Jtiljr,  1867,  p.  478.  Law  Rep.  (£ng.)  £q.,  Jane,  1S6S,  p 

s  Goldsmid  v.  Commn.,  Law  Rep.  348. 
(Eng.)  £q.,Febnuu7, 1866,  p.  160. 
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an  application  for  injunction,  the  plaintiff  must  prove  that  the 
new  method  was  not  a  reasonable  and  proper  one,  or  that  it 
had  increased  the  pollution  of  the  stream.^ 

§  11.  Equity  will  protect  the  drainage  of  surface  water  over 
a  lot  adjoining  the  plaintiff's,  where  such  drainage  has  con- 
tinued twenty  years,  by  ordering  that  the  channel  be  cleared 
out,  and  enjoining  future  obstructions.' 

§  12.  Equity  will  not  interfere  to  protect  a  party  claiming 
the  right  to  flow  the  land  of  another,  and  to  maintain  a  water- 
course through  it,  under  a  parol  license,  where  the  evidence  is 
conflicting  and  inconclusive,  and  the  agreement  on  which  the 
license  is  founded  is  indefinite  and  uncertain.^ 

§  13.  With  more  particular  reference  to  milh^  it  is  remarked 
in  various  cases,  in  vindication  of  the  remedy  of  injunction, 
as  follows:  ^^In  regulating  the  rights  of  mill-owners  and  all 
others  in  the  use  of  a  stream,  wherein  numbers  of  persons  are 
interested,  equity  is  able,  by  one  decree,  to  regulate  their  re- 
spective rights,  to  fix  the  time  and  manner  in  which  water 
may  be  drawn,  and  within  what  limits  it  shall  or  shall  not  be 
drawn  by  all  parties  respectively ;  and  thus  it  is  peculiarly 
adapted  to  the  relief  sought  against  such  alleged  nuisance  and 
disturbance,  and  affords  a  more  complete  and  adequate  remedy 
than  can  be  afforded  by  one  or  many  suits  at  law."  *  "  The 
regulation  of  the  use  of  water  upon  the  different  sides  of  the 
stream,  for  hydraulic  purposes,  is  so  essential  to  the  manufac- 
turing interests  of  our  community,  and  in  fact  to  every  branch 
of  domestic  industry,  that  it  would  be  deplorable  if  any  of 
these  important  establishments  could  be  destroyed  by  any  in- 
dividual, or  combination  of  persons,  and  the  owners  left  to 
seek  an  uncertain  remedy  by  an  action  for  damages  in  a  court 
of  law."  *  "  If  the  diversion  is  a  violation  of  the  right  of  the 
plaintiffs,  and  may  permanently  injure  that  right,  and  become, 

1  Baxendale  v.  M'Murray,  Law  Rep.  Leayitt,  30  Cow.  587 ;   Lnmmeny  v. 

(Ene.)  Eq.,  December,  1867,  p.  789.  Braddy,  8  Clarke,  33;  Crittenden  v. 

>  Earl  V.  Be  Hart,  1  Beasl.  280.  Field,  8  Gray,  621 ;  Sheldon  v.  Bock- 

'  Hazel  ton  v.  Putnam,  3  Chand.  117.  well,  9  Wis.  166. 

*  Per  Shaw,  C.  J.,  Ballon  p.  Hopkin-  *  Per  Walworth,  Chanc,  Arthur  v, 

ton,  4  Gray,  328.     See  Mitchell  v.  Case,  1  Paige,  447. 
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by  lapse  of  time,  the  foundation  of  an  adverse  right  in  ihe  de- 
fendant, I  know  of  no  more  fit  case  for  the  interposition  of  a 
court  of  equity,  by  way  of  injunction.  If  there  be  a  remedy 
for  the  plaintiiFs  at  law  for  damages,  still  that  remedy  is  inad- 
equate to  prevent  and  redress  the  mischief.  If  there  be  no 
such  remedy  at  law,  then,  d  fortiori^  a  court  of  equity  ought 
to  give  its  aid  to  vindicate  and  perpetuate  the  right  of  the 
plaintiffs."  ^  Thus  a  bill  in  equity  will  lie,  to  enjoin  a  mill- 
owner  fi'om  keeping  up  his  dam  and  flowing  the  complainant's 
land,  during  a  part  of  the  year  fixed  by  a  sheriff's  juiy,  under 
(Mass.)  Rev.  Sts.  c.  116,  as  the  time  for  which  such  dam 
should  be  kept  open,  after  two  judgments  at  law  have  conclu- 
sively established  the  plaintiff's  right.^  So  where  A  conveyed 
to  B,  by  mutual  covenant,  a  right  to  a  watercourse,  to  be  used 
for  a  paper  manu&ctory,  but  not  for  any  other  purpose ;  held, 
B  could  be  restrained  from  using  it  for  any  other  purpose.' 
So  equity  will  restrain  the  grantees  of  part  of  a  mill-privilege 
firom  using  more  water  than  that  granted  them,  and  infringing 
the  rights  reserved  to  the  grantor,  and  which  he  has  enjoyed 
for  many  years  after  the  deed,  without  forcing  him  first  to  eA- 
tablish  his  right  by  an  action  at  law.  Questions  of  fact  may 
be  settled  by  an  issue  out  of  chancery,  as  well  as  at  law.^ 
So  where  the  plaintifis  had  for  a  long  time  enjoyed  the  use  of 
the  water  in  a  pond,  for  propelling  their  mills,  upon  which  use 
the  value  of  their  mills  principally  depended ;  an  injunction 
was  granted,  to  protect  them  in  the  enjoyment  of  the  privilege, 
without  a  prior  establishment  of  their  right  at  law.'^  So  equity 
has  jurisdiction  of  a  bill,  to  restrain  the  letting  off  of  water 
firom  a  reservoir  established  for  the  benefit  of  the  plaintiff's 
mill.^  So  an  injimction  lies,  for  disturbing  the  use  of  land  for 
a  mill-yardJ*  So  where  a  mill-stream  broke  the  bank,  wear- 
ing the  ground  of  the  defendant,  and  was  making  a  new 
channel,  with  danger  of  irreparable  injury ;  the  court  passed 
an  additional  order,  before  appearance,  to  restrain  the  defend- 
ant from  preventing  the  plaintiff  *s  repairing  the  bank,  or  enter- 
ing the  defendant's  land  for  that  purpose  ;  also  to  restrain  the 

1  Per  Story,  J.,  Webb  o.  Portland,        *  Ohnsted  v.  LoomiB,  5  Seld.  423 

*     9  finmn     1  fiQ  i  'R<kl1m&n  if.  TrimMA.  A  Pm<m.  S; 


Ac,  S  Sumn.  189.  *  Belknap  v.  Trimble,  S  Paige,  577. 

s  Hill  V.  Sarles,  IS  CHuh.  454.  «  Ballon  r.  Hopkinton,  4  Gray,  3M. 

*  Wells  9,  Chapman,  IS  Barb.  561.  ^  Qomey  v.  Ford,  2  Allen,  577. 
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defendant  from  making  any  channel  in  his  lands,  which  wotdd 
divert  the  water  from  the  plaintiff's  mill,  unless  cause  were 
shown  in  six  days.^  So,  upon  a  prayer  for  an  injunction 
against  using  the  water  of  a  stream  otherwise  than  it  had  been 
previously  used,  it  appeared  that  the  defendant  sometimes 
withheld  the  water,  and  at  others  discharged  it  in  such  quan- 
tities as  to  endanger  the  plaintiff's  mills.  The  injunction  was 
granted  until  a  pending  sidt  should  be  decided  ;  which  decision 
being  in  favor  of  the  plaintiff,  it  was  made  perpetual.^ 

§  13  a.  The  distinction  is  made,  in  a  recent  case,  that, 
where  the  rights  of  several  owners  in  the  same  water-power 
or  privilege  are  admitted  or  have  been  settled  at  law,  equity 
will  regulate  the  use  of  the  water,  and  fix  the  respective 
rights.  Otherwise,  where  the  object  is  to  settle  a  disputed 
title,  which  may  be  settled  at  law.^  But  the  injunction  may 
be  granted  upon  the  ground  of  long  possession,  though  the 
right  has  not  been  established  at  law.^ 

§  14.  But  in  case  of  a  bill  in  equity,  alleging  that  the 
plaintiff  was  lessee  of  an  ancient  mill,  and  that  the  defendant  * 
had  erected  flood-gates  and  other  works  on  the  stream,  which 
obstructed  the  mill,  and  praying  for  their  removal;  on  de* 
murrer,  it  appearing  that  the  works  had  been  erected  for 
more  than  three  years,  and  nothing  done  to  establish  the 
plaintiff's  title  at  law :  held,  the  bill  could  not  be  maintained.^ 
So  on  application  for  an  injunction,  to  restrain  the  defendant 
from  building  a  new  mill  for  grinding  and  sawing  for  the 
public,  on  the  ground  that  the  construction  of  the  dam  would 
injure  the  land  of  the  plaintiff  and  the  health  of  his  family ; 
testimony  being  heard,  the  court  applied  to  the  case  the  rule, 
that  it  is  not  every  slight  or  doubtful  injury  which  will  justify 
the  use  of  the  extraordinary  power  of  injunction  to  restrain  a 
man  from  using  his  property  as  his  interests  may  demand, 
especially  as,  if  the  injury  apprehended  should  result,  the 
complainant  may  resort  to  law  for  damages.^    So  where  the 

1  McSwiney  v,  Haynes,  1   Ir.  Eq.        *  Bush  v.  Western,  Prec.  Ch.  5S0 ; 
322.  Finch  v.  Besbridger,  2  Yern.  390. 

^  Robinson  v,  Byron,  1  Bro.  C.  588.        *  Weller  v.  Smeaton,  1  Cox,  102. 
*  Bean  v.  Coleman,  44  N.  H.  539.  *  Wilder  v.  Strickland,  2  Jones,  Bq. 

386. 
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complainants  owned  the  water-power  on  one  side  of  a  river, 
and  one  half  of  the  power  on  the  other,  the  defendant  owning 
the  other  half ;  he  having  occasionally  used  more  than  his 
share  of  the  water,  but  no  suit  having  been  brought  against 
him  therefor,  and  the  complainants  having  no  machineiy  on 
that  side  of  the  river  propelled  by  water :  held,  an  injunction 
would  not  be  granted,  restraining  the  defendant  in  the  use  of 
the  water.^  So  where  an  easement  in  water  was  granted  for 
the  use  of  machinery  then  in  use ;  upon  a  bill  to  enjoin  such 
use,  alleging  a  change  in  the  machinery,  which  the  answer,  on 
which  oath  was  waived,  denied ;  and  no  proofs  heard :  held, 
the  answer  met  the  bill,  and  was  of  equal  weight,  and  there- 
fore no  case  for  an  injunction.' 

§  14  a.  Under  an  act  for  draining  swamps  and  bog  meadows, 
in  the  counties  of  Orange  and  Dutchess  (New  York),  it  was 
held  that  the  inspectors,  appointed  by  the  court,  for  draining 
the  great  swamp  or  bog  meadow  near  Newburg,  must  strictly 
observe  the  limits  prescribed  in  the  act,  and  could  only  con- 
tinue the  main  ditch  dug  for  that  purpose  at  the  north  end  of 
"the  great  pond^  through  lands  adjoining  the  swamp.  That 
they  could  not  dig  down  the  outlet,  at  the  southeast  end  of 
the  pond,  and  thus  destroy  or  injure  valuable  mills,  &c.,  on 
the  outlet,  and  on  land  not  adjoining  the  great  swamp,  or 
break  up  ancient  and  useful  streams  by  draining  the  natural 
reservoirs  which  fed  them ;  and  that  they  should  be  perpetually 
enjoined  from  all  proceedings  touching  the  outlet  of  the  pond, 
and  the  plaintiffs  quieted  in  the  enjoyment  of  the  water  for 
their  mills,  &c.  Chancellor  Kent  remarked:  *^The  project 
of  draining  this  little  lake,  and  thereby  destroying  one  mill, 
and  affecting,  more  or  less,  all  the  others  which  are  supplied 
by  its  water,  is  a  stretch  of  power  never  within  the  contem- 
plation of  the  act.  It  would  be  an  unreasonable  and  danger- 
ous construction.  The  power  given  was  supposed  to  be 
harmless.  It  was  never  intended  to  touch  and  materially 
injure  valuable  improvements  on  adjoining  lands ;  much  less 
to  break  up  useful  ancient  streams,  and  the  natural  and 

1  Nonis  V,  HiU,  1  Mann.  (Mich.)       >  MandeviUe  v.  Comstock,  9  Ifich. 
802.  S36. 
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capacious  reservoirs  which  fed  them.  It  is  most  fit,  there- 
fore, that  this  power  should  be  kept  within  the  words  of  the 
act.  This  is  not  a  case  of  an  ordinary  trespass  impending, 
but  one  great  and  special,  leading  to  lasting  mischief,  and  to 
the  destruction  of  the  estate,  and  tending  to  multiplicity  of 
suits.  There  is  no  &ct  in  this  case  to  be  ascertained.  The 
whole  case  turns  upon  the  construction  of  the  act."  ^ 

§  15.  A  bill  in  equity  will  not  lie,  on  behalf  of  a  mill-owner, 
to  restrain  a  riparian  proprietor  bordering  on  a  pond  above,  on 
the  same  mill-stream,  from  cutting  ice  in  such  pond,  the 
injury,  if  any,  being  trifling,  the  question  involved  doubt- 
ful, and  the  rights  of  the  parties  not  having  been  determined 
at  law.' 

§  16.  The  lessors  of  certain  water-rights  agreed  by  the 
lease  to  draw  off  the  water  in  a  certain  manner.  After  draw- 
ing the  water  for  some  time  as  agreed,  they  began  an  altera- 
tion of  the  works,  alleging  that  the  new  works  would  not 
injure  the  lessees,  and  were  not  inconsistent  with  their  rights 
under  the  agreement.  An  injunction  was  granted,  to  Ii&ep 
the  works  in  statu  quo  until  the  final  heaiing.^ 

§  17.  The  obstruction  of  the  flow  of  water  to  a  mill,  and 
preventing  the  party  firom  removing  the  obstructions,  or  throw- 
mg  them  again  into  the  stream,  were  held  to  afford  proper 
ground  for  an  injunction,  as  "  acts  obviously  injurious  not*  only 
to  the  enjoyment  of  the  right,  but  prejudicial  to  its  existence. 
Damages  at  law  would  be  wholly  inadequate.  —  Successive 
suits,  —  instead  of  redressing  the  wrong,  would  in  the  end  be 
worse  than  the  wrong  itself.  —  Equity  will  restrain  acts  of 
trespass  or  nuisance,  to  prevent  multiplicity  of  suits.  —  So, 
where  wrongful  acts  might  become  the  foundation  of  an 
adverse  right."* 

§  18.  Equity  will  enjoin  a  mill-dam  which  may  cause  irrep- 

Belknap  v,  Belknap,  2  John.  Cha.  *  Bnller  v.  Society,  &c.,  1    Bead. 

463, 472-3.  264. 

3  Cnmmings  v.  Barrett,  10   CubIl  *  Per  Thompson,  J.,  Scheetz's,  &c., 

186.  35  Penn.  95. 
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arable  injury.^  Or  restrain  Ae  o^er  of  a  mmnkm  from 
increasing  its  height,  provided  such  increase  will  be  the  caoae 
of  sickness  in  the  family  of  an  adjoining  lot.'  So  an  injunc- 
tion will  be  granted,  to  restrain  the  defendant  from  keeping 
up  a  mill-dam,  to  the  nuisance  of  the  plaintiff's  privilege 
above.  The  court  remarked :  ^^  It  is  objected  that  the  plain- 
tiff has  an  adequate  and  complete  remedy  at  law,  especially 
in  the  power  given  to  the  court  by  a  late  statute,  authorizing 
them  on  motion,  after  judgment  for  the  plaintiff,  in  an  action 
on  the  case  for  a  nuisance,  to  order  such  nuisance  to  be 
removed  and  abated,  as  in  case  of  a  common  nuisance.  But 
is  this  remedy  adequate,  within  the  meaning  of  the  statute  ? 
The  power  given  by  this  statute  is  obviously  discretionarjr, 
and  the  exercise  of  it  will  depend  upon  the  circumstances  of 
each  particular  case  ;  it  is  to  be  exercised  on  motion,  all  the 
facts  must  be  proved  to  the  court  by  affidavit,  and  besides,  it 
can  bind  nobody  but  the  party,  who  must  be  the  actual 
wrong-doer,  and  not  other  parties  in  interest,  claiming  rights 
in  the  same  estate.  Further,  such  an  order  and  wanftnt 
could  only  be  to  abate  and  remove  the  nuisance.  The 
nuisance  or  cause  of  damage  is  the  flowage,  and  that  is 
occasioned  by  the  dam,  sluices,  and  gates,  and  the  nuisance 
might  be  abated  by  hoisting  the  gates,  or  removing  the  planks 
from  a  waste-way.  These  might  be  so  easily  replaced,  that 
there  would  be  a  strong  temptation  to  do  it ;  and  I  know  of 
no  power  to  enforce  the  execution  of  the  warrant  after  it  is 
once  executed.  Whereas,  a  decree  in  equity  can  extend  to 
all  parties  having  an  interest  and  bind  them,  and  it  may  be 
effectual  and  perpetual.  Instead  of  requiring  an  entire  pros- 
tration of  the  nuisance,  it  may  be  modified  and  adapted  to 
the  just  rights  of  the  parties ;  it  may  order  an  abatement  in 
part,  determine  the  height  to  which  the  dam  may  be  kept,  the 
terms  on  which  it  may  be  kept  up,  the  mode  of  using  the 
water,  and  other  incidents,  and  thus  may  be  more  beneficial 
for  both  parties,  than  a  mere  and  absolute  abatement.*' ' 

1  Lyon  p.  MlAnghlin,  82  Venn.       '  Norwood  v.  Dickey,  IS  Geo.  5S8. 
423.    See  Spragae  v,  Rhodes,  4  R.  L        *  Bemis  v,  Uphun,  IS  Pick.  169, 170, 
801.  per  Shaw,  C.  J. 
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§  19.  On  a  bill  to  restrain  a  suit  at  law  against  the  plaintiff, 
for  overflowing  lands  by  means  of  a  mill-dam,  the  court,  hav- 
ing sustained  the  plaintiff's  right  to  maintain  the  dam,  retained 
the  suit,  for  the  purpose  of  settling  the  rights  of  the  parties  in 
relation  to  the  height  of  the  dam.^ 

§  19  a.  Injunction  of  interference  with  the  waters  of  a 
creek,  which  rise  above  a  dam,  does  not  prohibit  the  use  of 
the  waters  below  the  dam.^ 

§  20.  But  where  different  parties,  at  about  the  same  time, 
erect  mill-dams  in  a  place  which  admits  only  of  the  erection 
of  one,  the  upper  dam  being  useless,  by  reason  of  the  one 
below  it ;  equity  will  not  enjoin  the  owners  of  the  lower  dam 
from  completing  it,  or  compel  its  removal,  before  the  rights 
of  the  parties  have  been  estabUshed  at  law.^  So  where  the 
defendants  held  adverse  possession,  for  twenty  years,  of  water 
which  had  previously  flowed  into  the  complainant's  pond,  and 
used  it  by  means  of  an  aqueduct,  but  had  disused  it  for  three 
years,  and  then  had  begun  to  reconstruct  the  aqueduct :  held, 
they  could  not  be  enjoined ;  it  appearing  that  the  defendants 
had  not  intended  to  abandon  their  right;  and  that  acquiescence 
by  the  complainant,  or  those  under  whom  he  claimed,  for  less 
than  twenty  years,  would  be  sufficient  to  justify  the  refusal  of 
an  injunction.^  So  a  party  who  owns  mining  claims,  but  has 
never  worked  them,  cannot  maintain  a  bill,  to  prevent  an 
owner  lower  down  from  raising  a  dam,  on  the  ground  that 
the  raising  will  injure  him  in  working  his  claim,  by  means  of 
ditches  which  he  has  commenced  to  construct.  The  plaintiff 
must  wait,  until  he  is  damnified  in  the  prosecution  of  his  work 
by  the  defendant.^  (a) 

1  Le  Roy  v.  Piatt,  4  Paige,  77.  *  Haight  o.  Proprietora,  &c.,  4  Wash. 

^  American  Co.  v.  Bradford,  27  Cal.    C.  601. 
860.  *  Harvey  v.  Chilton,  11  Cal.  114. 

'Porter  o.  Witham,  17  Maine,  292. 
See  Society,  &c.  v.  Butler,  1  Beasl.  498. 

(a)  The  lands  of  C  were  flowed  by  reason  of  a  dam  erected  across  a  stream, 
in  a  case  where  the  rights  and  remedies  of  the  parties  remained  as  at  common 
law,  he  suffering  the  owners  of  the  dam  to  build,  maintain,  and  repair  it  from 
time  to  time  for  a  period  of  more 'than  ten  years,  during  which  time  they  made 
valuable  and  permanent  improvements  in  miUs,  &c.,  and  drew  water  from  the 
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§  21.  Where  the  complainant  in  a  bill  in  equity  charges 
that  the  defendant  is  placing  obstructions  in  the  bed  of  a 
navigable  river,  in  front  of  the  complainant's  docks,  thereby 
blocking  up  the  channel ;  he  not  only  shows  that  he  will  sus- 
tain special  damage,  quite  distinct  from  what  the  public  will 
suffer,  if  the  defendant  is  allowed  to  complete  his  erection, 
but  also  shows  how  the  injury  will  be  accomplished ;  and  is 
entitled  to  an  injunction.^ 

§  22.  A  owned  lands  on  the  Delaware  River,  and  held  and 
enjoyed  a  jUihery  appurtenant  thereto.  After  his  death,  his 
estate  was  divided,  by  commissioners,  among  his  heirs.  Tliey 
separated  the  lands,  lying  contiguous  to  the  river,  from  the 
fishery,  by  lines  and  fixed  monuhients,  and  set  off  the  fishery 
as  a  separate  share,  the  line  of  separation  being  the  usual 
high-water  mark.  An  injunction,  which  had  been  granted, 
restraining  the  owner  fix>m  building  a  wall  on  such  line,  was 
dissolved.^ 

§  23.  A  contract  was  entered  into  between  a  canal  company 
and  the  plaintifis,  the  owners  of  paper-mills,  as  to  the  mode 
of  enjoyment  of  the  waters  by  which  both  were  supplied. 
The  company  did  acts  in  violation  of  the  contract.  Held,  it 
was  no  answer,  upon  a  bill  for  perpetual  injunction,  that  the 
acts  proposed  would  not  be  injurious,  or  even  to  prove  that 
they  were  beneficial,  to  the  plaintifis ;  and  the  court,  although 
no  evidence  was  given  of  any  actual  damage  done,  made  a 
decree  for  a  perpetual  injunction.' 

§  23  a.  A  demurrer  to  a  bill  in  equity,  for  want  of  equity, 

^  Walker  o.  Shepardson,  2  Wis.  384.       *  Dickenson  v.  Grand,  Ac,  19  Eng. 
3  Howell  V.  Robb,  3  Halst  Ch.  17.        Law  &  £q.  287. 

dam  to  propel  them.  Held,  that  b^  such  acquiescence  in  the  claim,  asserted  bj 
them,  he  would  be  precluded  from  maintaining  an  action  to  abate  the  dam 
as  a  nuisance,  and  for  an  injunction  to  restrain  them  from  rebuilding  and 
maintaining  it,  when  it  had  been  partiaUj  destroyed  by  a  flood;  and  that 
he  must  resort  to  his  common  law  action  for  damages.  Cobb  o.  Smith,  16 
Wis.  661. 

The  (Wis.)  general  mill-dam  law  is  not  applicable  to  dams  across  naTigable 
streams.    lb.  (partially  OTermling  Newell  v,  Smith,  15  Wis.  101.) 
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cannot  be  allowed,  unless  the  court  is  satisfied  that  no  dis- 
covery or  proof,  called  for  by  the  bill  or  founded  upon  its 
allegations,  can  make  the  cause  set  forth  in  it  a  proper  sub- 
ject of  equitable  cognizance.  In  construing  the  bill,  upon 
such  a  demurrer,  the  court  is  not  at  liberty  to  infer,  from 
facts  stated  in  the  bill,  facts  un&vorable  to  the  plaintiff's 
right  to  relief,  if  indeed  it  is  not  bound  to  make,  as  in 
case  of  a  demurrer  to  evidence  at  law,  every  reasonable  in- 
tendment in  his  favor.  Where  a  bill,  brought  to  abate  a 
mill-dam  which  flowed  water  upon  the  land  of  the  complain- 
ant, alleged  that  ^^  there  has  not  been  upon  said  dam  any  mill 
or  other  building  requiring  the  use  of  the  water-fall  created 
thereby  as  a  motive  power,  for  more  than  twenty  years  last 
past ; "  upon  general  demurrer  for  want  of  equity,  the  court 
cannot  infer  that  there  has  been,  during  the  twenty  years,  a 
mill  elsewhere  than  at  the  dam,  on  the  stream  issuing  from 
the  pond,  which  required  the  use  of  the  pond  raised  by  the 
dam  .8  a  reservoir,  for  the  purpose  of  trying  the  question, 
whether,  under  the  mill  act,  the  defendants  had  a  right  to 
maintain  their  dam  for  such  purpose.  It  is  no  ground  of 
demurrer,  that,  although  the  bill  states  or  acknowledges  that 
for  nearly  five  years  before  the  filing  of  the  bill  the  dam  had 
been  kept  up  without  compensation  made  by  the  defendants, 
it  does  not  allege,  that  the  right  of  the  plaintiff  has,  before 
the  filing  of  the  bill,  been  established  in  a  suit  at  law ;  the 
modem  course  of  a  court  of  equity,  in  dealing  out  relief  upon 
such  a  bill,  admitting  a  wide  exercise  of  discretion  to  adjust  its 
relief  to  the  circumstances,  and  the  lapse  of  time,  short  of  the 
time  of  limitation,  being  but  one  element  of  laches  or  acqui- 
escence, capable  of  being  explained  by  proof,  without  any 
foundation  being  laid  for  it  in  the  allegations  of  the  bill.  Such 
a  bill  is  not  demurrable,  because  it  does  not  state  a  case  of 
irreparable  or  destructive  mischief,  so  that  it  states  that  the 
dam  backs  the  water  upon  the  land  of  the  plaintiff;  since, 
upon  such  last  allegation,  the  plaintiff  would  be  at  liberty  to 
prove  a  flow  to  any,  the  most  destructive  extent,  and  no  in- 
ferences can  be  drawn  against  him  upon  demurrer.  Nor  is 
the  bill  demurrable  on  this  last  ground,  although  it  admits 
that  during  the  last  twenty  years  the  dam  has  been  kept  up. 
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and,  until  within  about  five  years  before  the  filing  of  the  bill, 
the  defendants,  as  owkiers  of  the  dam,  had  compensated  the 
complainant  as  owner  of  the  lands  flowed,  for  the  injniy 
caused  by  the  fiowage ;  for  though  such  admission  would  be 
good  ground  to  reiuse  a  preliminary  injunction,  it  would  be  no 
ground,  the  right  of  the  complainant  being  admitted  or  estab- 
lished, upon  which  to  refuse  relief.  Nor  is  such  a  bill  demur- 
rable, because,  although  it  does  not  disclose  any  right  of  the  de- 
fendants, existing  at  the  time  of  the  bill  filed,  to  flow  the  lands 
of  the  complainant,  but  complains  of  such  flow  as  a  nuisance, 
it  does  not  allege  that  the  flowage  complained  of  is  not  under 
claim  of  right.  The  court  wiU  not  imply  that  the  compJain- 
ant's  title  is  doubtfiil  upon  such  a  bill ;  and  if  it  were  doubt- 
ful, though  this  might  modify,  it  would  not  necessarily  disen- 
title him  to  relief.^  (a) 

§  25.  An  injunction  lies  for  one  in  possession  of  land,  to 
restrain  the  threatened  appropriation  of  such  land  for  the 
pm*pose  of  a  highway^  (b)  where  the  proper  st^ps  have  not 
been  taken  to  secure  a  suitable  compensation  to  the  plainti£^ 
or  to  protect  him  from  an  improper  appropriation.^  Or  to 
prevent  the  laying  out  and  establishing  of  a  road  through  a 
farm  and  improvements,  without  compliance  with  the  require- 
ments of  the  law.'  Or  in  behalf  of  a  person  whose  I'ight  to 
the  use  of  a  pass-way,  already  in  existence,  has  been  ob- 
structed ;  though  not  where  the  establishment  of  a  pass- 
way  is  claimed  on  the  mere  ground  of  necessity.^  So,  it 
seems,  an  obstruction  of  a  pnblic  street,  by  fencing  it,  may 
be  restrained  by  injunction.^ 

1  Sprague  v.  Rhodes,  4  R.  I.  801.  *  Floyd  v.  Turner,  23  Tex.  29S. 

'  Anderson  v.  Ckimmissioners,  &c.,  *  HaU  v.  McLeod,  2  Met.  (Ky.)  98. 

12  Ohio  St  642 ;  M'Arthor  o.  Eellj,  5  *  Langsdale  v.  Ronton,  12  Ind.  467. 
Ohio.  140. 

(a)  As  to  the  form  of  injnnction  in  case  of  nuisance  to  a  watercourse,  see 
lingwood  V.  Stowmarket  Co.,  Law  Rep.  (Eng.)  £q.,  Fehmary,  1866,  p.  336. 

Upon  a  grantee's  showing  an  nnautfaorixed  obstruction  of  water  bj  his  grantor, 
he  is  entitled  to  an  injunction,  however  difficult  it  may  be  to  frame  an  order 
which  will  properly  limit  the  rights  of  the  parties.  Patten  v.  Kardei^y  14  Wis. 
473. 

(6)  See  Chap.  XXVI. 
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§  26.  But,  eyen  if  a  county  court  has  power  to  lay  out  a 
private  way  over  another  man's  land,  yet,  to  anthorize  an  in- 
junction for  removal  of  impediments  placed  there  by  the 
owner,  it  must  appear,  that,  in  locating  the  way,  the  least 
possible  injury  that  could  be,  consistently  with  the  end  to  be 
attained,  is  done  to  the  owner  of  the  land.^  So,  on  the  other 
hand,  there  is  no  equity  in  a  bill  by  an  abutter,  to  prevent  a 
city,  in  the  exercise  of  its  powers,  from  putting  down  curb- 
stones, on  the  ground  that  it  is  proposing  to  set  them  on  an- 
other than  the  true  line ;  the  matter  turns  upon  a  mere  ques- 
tion of  law,  no  irreparable  injury  is  threatened,  and,  it  seems, 
the  case  is  not  within  equity  jurisdiction.^  So  a  land-owner  in 
a  city,  whose  property  in  buildings  will  be  damaged  in  value  by 
a  proposed  change  in  the  grade  of  a  street,  has  no  remedy  by 
injunction  against  the  mayor  and  council,  but,  if  he  has  any 
remedy,  it  must  be  at  law  for  damages.' 

§  26  a.  The  plaintiff  and  those  under  whom  he  claimed 
had  been  in  quiet  and  uninterrupted  possession  of  land  for 
twenty-five  years.  The  defendants,  the  corporation  of  the 
city  of  New  York,  under  pretence  that  the  buildings  and 
fence  upon  such  land  stood  or  encroached  upon  the  highway, 
entered  and  disturbed  the  plaintiff  in  the  enjoyment  of  the 
lot.  Held,  he  was  entitled  to  an  injunction  to  restrain  the 
defendants  from  entering  upon,  digging,  throwing  down,  or 
destroying  **  the  ground  so  possessed "  by  him,  and  that  the 
injunction  should  be  perpetual,  or  until  the  defendants  should 
have  established  their  title  by  due  course  of  law.  But  fur- 
ther, that  such  injunction  did  not  interfere  with  their  right 
of  digging  down  the  street  close  to  his  line,  though  the 
necessary  consequence  was  the  fiJling  of  his  soil  into  ^e  ex- 
cavation.* 

§  27.  Where  a  person  sells  property  lying  within  the  limits 
of  a  city,  and  in  the  conveyance  bounds  it  by  streets,  desig- 
nated as  such,  in  the  conveyance,  or  on  a  map  made  by  the 

^  Clack  v.  White,  2  Swan,  540.  *  Martham  v.  Mayor,  Ac,  23  Geo. 

'Holmes  v,  Jenej  aiy,  1  Beasl.    402. 
299.  «  Yarick  v.  The  Biajor,  4  John.  53. 
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city  or  by  the  owner  of  the  properly ;  such  sale  necessarily 
impUes  a  covenant  that  the  purchaser  shall  have  the  use  of 
the  streets.  And  any  obstruction,  by  the  grantors,  which 
denies  the  .exercise  of  this  particular  right  of  way,  as  a  street, 
works  irreparable  mischief,  and  entitles  the  purchaser  to  relief, 
by  injunction.  In  cases  like  this,  the  acts  of  Maryland,  rela- 
tive to  opening  streets  in  Baltimore,  do  not  give  the  complain- 
ant, as  matter  of  right,  the  redress  to  which  he  is  entitled; 
and  therefore  it  cannot  be  said,  that,  because  of  these  acts,  he 
is  not  remediless,  except  in  a  court  of  equity.  But,  to  entitle 
the  complainant  to  an  injunction,  the  obstruction  complained 
of  must  work  to  his  great  injury,  in  manifest  violation  of  the 
obligations  of  the  grantor;  and  the  &cts  stated  in  the  bill 
must  show  this.^     (See  Chap.  XXXI.) 

§  28.  A  land-owner  cannot  be  compelled  by  injunction  to 
keep  open  a  way  over  his  land  for  another's  use,  unless  the 
right  of  the  latter  is  clear  and  undoubted,  or  established  at 
law.2 

§  29.  Where  the  plaintiff  had  only  one  way  over  the  de- 
fendant's land,  by  which  he  had  a  prescriptive  right  to  .carry 
his  produce  to  market,  but,  by  sufferance  and  revocable  license, 
another  circuitous  way ;  and  might  have  such  a  private  way 
located  by  the  court,  at  his  own  expense,  as  the  court  might 
see  fit :  held,  a  proper  case  for  injunction,  the  defendant  hav- 
ing obstructed  the  prescriptive  way.' 

§  80.  At  the  time  of  purchase  of  a  lot  of  land,  it  bounded 
on  an  alley  eight  feet  wide,  which  the  grantor  agreed  to  make 
eight  feet  wider,  and  did  so.  Held,  that  he  should  be  enjoined 
from  reducing  the  alley  to  the  original  width.^ 

§  80  a.  A  mandamus  would  perhaps  lie,  to  compel  a  borough, 
authorized  by  law  to  establish  and  improve  a  wharfs  to  provide 
adequate  &cilities  of  wharfage,  in  case  of  neglect ;  or  an  in- 
junction, at  the  suit  of  some  agent  of  the  public,  to  restrain 

1  White  o.  Flannigam,  1  Md.  525.  *  Shiplej  o.  Caplet,  17  Md.  179. 

s  King  V,  M'Cnllj,  3S  Fean.  76.  «  Beditel  v.  Caxdftke,  3  Stockt.  500. 
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[  them  £rom  collecting  fees  for  inadequate  performance.     In 

either  of  these  modes  the  question  could  be  tried,  once  for  all 
parties  interested,  whether  the  wharf  was  well  built  or 
whether  it  needed  improvement.^ 

S  31.  A  bill  alleged,  that  the  plainti£&  were  owners  of  a 
wharf,  and  the  defendants,  conspiring  together,  were  threat- 
ening  forcibly  to  drive  them  and  their  teams  and  workmen 
from  the  wharf,  where  they  were  engaged  in  transporting  to 
other  places  goods  landed  on  the  wharf,  and  that,  unless  re- 
strained, they  would  break  up  the  business ;  but  did  not  allege 
insolvency  of  the  defendants.  Held,  not  a  case  for  injunc- 
tion.* 

§  32.  The  owner  of  land  is  entitled  to  an  injunction  against 
persons  undertaking  to  construct  a  levee  thereon,  until  the 
amount  of  his  damages  has  been  ascertained  and  paid  accord- 
ing to  law.' 

§  33.  A  court  of  equity  has  no  power  to  interfere  with  the 
control  of  the  public  streets,  alleys,  and  landings  in  the  city 
of  Lyons,  given  to  the  corporation  of  that  city  by  the  act 
of  January  24th,  1855,  and  to  restrain  the  corporation  from 
moving  a  building  standing  upon  a  public  landing;  even  al- 
though the  building  was  erected  in  good  faith  by  one  who . 
supposed  himself  to  be  the  owner  of  the  land  under  a  grant 
from  the  legislature,  and  who  offered  to  remove  it  within  such 
time  as  the  court  should  direct.^ 

>  Prescott   V,  Duqnesne,  4S   Fenn.        '  Horton  v.  Hojt,  1 1  Iowa,  496. 
118.  *  Sayers  i;.  Lyons,  10  Iowa,  249. 

>  TomlinBon  v.  Rubio,  16  Cal.  202. 


CHAPTER  XXVm. 

I<Ain>S ;  LEASE ;  M0BT6AGE. 

I 

1.  Questions  of  title ;  vendor  and  vendee. 

2  c  BometUad, 

S  d.  Execution  and  other  sales. 

S  h.  Injunction  on  the  ground  of  firand. 

2  i.  In  case  of  mining, 

S.  Covenants  of  warranty. 

4.  Estoppel ;  agreement  as  to  the  mode  of  oocnpation  of  land  sold. 

7.  Lease — covenants. 

8.  Mode  of  oocnpation. 

9.  Loss  by  fire. 

10.  Insolvency  of  tenant 

11.  Repairs. 

12.  Distress  and  other  proceedings  for  recovery  of  rent 
20.  Waste. 

28.  Miscellaaeous  points. 

25  a.  License.  * 

26.  Moitgage  —  sale,  ejectment,  and  foreclosure  by  mortgagee ;  injunction  in 

favor  of  a  mortgagee. 
84.  Waste. 

42.  Miscellaneous  points ;  fraud,  &c. 
48.  Efiect  of  foreclosure  upon  the  mortgage  debt ;  whether  an  action  lies  for 

the  balance ;  whether  the  foreclosure  is  thus  opened.^ 
54.  Points  of  practice ;  receiver ;  sale ;  appeal. 

§  1.  We  have  already  (Chap.  VI.)  considered  the  appli- 
cation of  injunctions  to  restrain  suits  at  law^  including,  more 
especially,  suits  relating  to  land,  (a)  It  is  suiScient  to  add, 
in  the  present  connection,  a  general  statement  of  the  rule 
upon  the  subject  of  defences  to  such  suits,  in  the  words  of  an 
approved  writer  and  jurist.  "  If  an  ejectment  is  brought  to 
try  a  right  to  land  in  a  court  of  common  law,  a  court  of 
equity  will,  under  proper  circumstances,  restrain  the  party  in 
possession  from  setting  up  any  title,  which  may  prevent  the 

(a)  See  p.  277.    As  to  iignnction  against  a  conveyance  of  land,  see  Spiller  v. 
Bpiller,  8  Swanst  556. 
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fidr  trial  of  the  right ;  as,  for  example,  a  term  of  years  or 
other  outstanding  interest  in  a  trustee,  or  lessee,  or  mortgagee. 
But  this  will  not  be  done  in  every  case ;  for,  as  the  court  pro- 
ceeds upon  the  principle,  that  the  party  in  possession  ought 
not  in  conscience  to  use  an  accidental  advantage,  to  protect 
his  possession  against  a  real  right  in  his  adversary,  if  there  is 
any  counter  equity  in  the  circumstances  of  the  case,  which 
meets  the  reasoning  upon  this  principle,  the  court  will  not 
interfere.  Thus,  it  will  not  interfere  with  the  possessor,  who 
is  a  bond  fide  purchaser  for  a  valuable  consideration,  without 
notice  of  the  adverse  claim  at  the  time  of  his  purchase."  ^  (a) 

§  1  a.  On  the  other  hand,  it  is  remarked  in  a  late  case,  in 
justification  of  interference  where  no  suit  at  law  had  been 
brought :  ^^  The  orator,  being  in  possession,  —  cannot  himself 
institute  an  action  at  law  to  settle  the  title,  and  the  defendants, 
though  setting  up  a  claim  to  the  lands,  have  brought  no  suit 
against  him,  and  have  shown  no  intention  to  do  so."  > 

§  1  b.  An  injunction,  staying  proceedings  in  ejectment,  was 
granted,  on  a  bill  setting  up  a  loss  of  title  deeds,  of  which  the 
answer  fully  denied  all  knowledge.  Held,  the  injunction 
should  be  dissolved.^ 

§  1  c.  An  injunction  may  be  issued  to  prevent  irreparable 
injury  to  land,  though  the  title  is  disputed,  if  the  defendant  is 
irresponsible,  or  if  there  is  no  relief  at  law.^  (ft)  The  distinc- 
tion is  taken,  that,  where  there  is  a  privity  of  estate,  as  be- 

1  2  Story,  Eq.  219,  {  913.  »  Homer  v.  Jobs,  2  Beasl.  19. 

'  Per  Poland,  C.  J.,  Eldridge  v.  «  Spear  o.  Cotter,  5  Barb.  4S6.  See 
Smith,  34  Verm.  4S7.  Waste. 

(a)  It  is  a  rule  of  practioe  in  the  Circoit  Court  of  ihe  United  States,  not  to 
allow  an  injunction  of  an  qectment,  until  it  can  be  investigated  in  eqoitj,  unless 
judgment  be  entered  therein.    Turner  v.  American,  ftc.,  5  McLean,  344. 

(6)  By  a  complaint  for  a  temporary  injunction  against  trespassers  upon  land 
of  the  plaintiff,  in  his  possession,  it  appeared  that  they  were  probably  doing 
irreparable  mischief,  for  which  an  injunction  was  the  only  adequate  remedy, 
inasmuch  as,  though  not  alleged  to  be  absolutely  insolvent,  a  judgment  for 
damages  was  shown  to  be  worthless.  Also,  that  the  defiandants  were  protected 
by  a  bond,  but  the  plaintiff  had  no  protection.  An  injunction  havini^  been 
dissolved,  held,  in  the  court  above,  the  order  of  dissolution  should  be 
Hicks  0.  Compton,  18  OaL  206. 
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tween  a  reversioner  and  particular  tenant,  an  injunction  may 
be  had,  without  irreparable  injury;  otherwise,  where  the 
parties  are  strangers  to  each  other  in  reference  to  the  estate, 
or  mutually  adverse  claimants ;  whether  the  act  be  waste  or 
trespass.^  And,  on  the  other  hand,  where  both  the  title  to, 
and  the  possession  of,  a  tract  of  uninclosed  lands  were  in  dis- 
pute  and  spread  upon  the  record,  it  was  held  that,  while  chan- 
ceiy  would  not  undertake  to  decide  which  title  should  prevail 
at  law,  there  might  be  a  manifest  propriety  in  declaring  one 
of  them  to  be  of  such  a  character,  as  to  render  it  unwise  for 
the  court  to  exercise  extraordinary  powers,  in  prohibiting  the 
exercise  of  acts  of  ownership  under  it.  And,  the  title  of 
both  adverse  claimants  being  spread  upon  the  record,  and  the 
defendants  showing  that  the  complainants  had  controverted, 
both  at  law  and  in  equity,  in  various  ways,  the  title  of  the 
defendants,  during  fifteen  years,  and  that  the  defendants  had 
always  maintained  their  title,  so  far  as  was  necessary  for  their 
success,  in  every  controversy ;  it  was  held,  that  the  defend- 
ants showed  a  title  and  possession  under  it,  of  such  a  char- 
acter, as  would  preclude  a  court  of  equity  from  ei\joining  them 
against  acts  of  ownership  under  it.^ 

§  2.  And  it  is  said,  in  a  late  case,  '^  Where  there  is  a  mere 
dry  question  of  adverse  title,  a  bill  filed  on  that  ground,  with- 
out  more,  entitles  the  plaintiff  to  no  relief  whatever."  ®  Thus 
the  defendants,  a  railway  company,  having  bought  land  from 
A,  who  appeared  by  the  book  of  reference  to  be  the  owner ; 
the  plaintifi^,  a  neighboring  owner,  whose  land  was  also  taken, 
claimed  title  to  the  former  lot,  and  brought  a  bill  to  enjoin  the 
possession  of,  and  waste  upon  it.  Injunction  refused.  The 
court  remarked  :  *'  If  I  were  to  hold  that  the  plaintiff  is  enti- 
tled to  the  relief  which  he  asks,  and  the  railway  company 
were  to  compromise  with  him,  what  is  there  to  prevent  some 
other  person  from  filing  another  bill,  showing  plausible 
grounds  of  title  ?  The  consequence  of  which  would  be  that 
the  company  would  be  stopped  again.     This  is  a  mere  case 

1  Georges,  &c.  v.  Detmold,  1  Md.        '  Webster  o.  The  South,  &c.,  1  Sim. 
Ch.  Dec  371.  N.  S.  279. 

>  Cornelius  v.  Post,  1  Stockt  196. 
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of  adverse  title,  claimed  upon  very  slight  evidence  indeed, 
and  without  alleging  that  an  action  of  ejectment,  or  an  action 
of  trespass,  would  not  give  him  all  the  remedy  he  can  possibty 
be  entitled  to  or  wish  for/*  ^ 

§  2  a.  Where  the  defendant  in  ejectment,  obligee  in  a  bond 
for  title,  paid  a  material  portion  of  the  purchase-money  down, 
gave  a  note  for  the  residue,  entered  into  possession,  and  con- 
tinued it  up  to  the  time  of  suit  by  the  obligor ;  held,  a  strong 
case  for  injunction,  to  prevent  the  obligee  £rom  being  tnraed 
out  under  the  execution  in  the  suit.^ 

§  2  b.  Where  a  tenant  for  life  made  a  deed  with  warranty, 
and  the  vendee,  knowing  the  defect  in  the  title,  gave  hts 
notes  for  the  purchase-money,  upon  which  judgments  were 
obtained ;  held,  equity  would  not  enjoin  the  collection  of  any 
part  of  these  judgments,  but  would  leave  the  vendee  to  his 
action  on  the  warranty,  the  warrantor  being  insolvent.' 

§  2  c.  Questions  of  injunction  have  arisen  in  case  of  home' 
Btead. 

§  2  d.  One  claiming  an  injunction  against  the  sale  of  a 
homestead,  in  satisfistction  of  a  judgment,  upon  the  ground 
that  there  is  other  property  liable  to  seizure,  must  prove  ihe 
fact  relied  on.^  And  such  bill  must  state,  that  the  value  of 
the  land  does  not  exceed  the  amount  to  which  a  homestead  is 
limited.^ 

§  2  e.  A  grantee  may  enjoin  the  sale  of  the  premises  <m 
executioix  against  the  grantor,  because  such  sale,  though 
invalid,  would  doud  his  title.^ 

§  2  f.  A  third  person  cannot  enjoin  a  sheriff  from  executing 
a  writ  of  restitution  issued  upon  a  judgment  in  ejectment,  the 
defendant  in  the  judgment  not  being  in  possession.^ 

^  Webster  v.  The  Sontfa,  &c,  1  Sim.  *  Hale  v.  Headip,  16  Iowa,  451. 

N.  S.  272,  279.  *  Marriner  v.  Smith,  S7  Cal.  649. 

*-*  Allen  V,  Pearoe,  6  Jones,  Eq.  309.  *  *" — ^—^~  ▼  — '-  «•  ^-^  — "• 
>  Henry  v.  Elliott,  6  Jones,  Eq.  175. 


'^  Allen  V.  Pearoe,  6  Jones,  Eq.  309.         *  England  v.  Lewis,  25  Cal.  337. 

"  »  Te¥is  V.  EUis,  25  Cal.  515. 
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§  2  g.  A  sale  of  land  cannot  be  enjoined,  as  preventing  a 
multiplicity  of  suits,  when  one  ejectment  against  all  the 
tenants  would  settle  the  title  and  fallj  vindicate  the  plaintiff's 
rights,  and,  upon  notice  of  lis  pendens^  would  bind  purchasers 
of  the  property.* 

§  2  h.  A  party  in  possession,  but  without  title,  cannot  by 
injunction  restrain  the  owner  from  enforcing  his  title,  on  the 
ground  that  it  was  fraudulently  and  illegally  acquired,  the 
party  defrauded  acquiescing  in  the  transfer.  There  is  no 
equitable  estoppel.' 

§  2  i.  Where  a  settler  upon  public  mineral  lands  petitioned 
for  an  injunction  against  interference  with  his  improvements 
by  neighboring  miners;  but  the  actual  and  prospective  injuries 
seemed  slight,  and  easily  susceptible  of  pecuniary  compen- 
sation ;  and  the  injunction  was  refused :  held,  not  an  abuse 
of  discretion  which  justified  a  reversal  of  this  decision.' 

§  2  j.  A  perpetual  injunction  may  be  granted  against  parties, 
who  have  entered  upon  land  for  mining  purposes,  destroyed 
trees,  shrubbery,  &c.,  and  threatened  to  repeat  the  injury, 
under  claim  of  right  upon  payment  of  the  value  of  the  trees, 
having  paid  one  judgment  recovered  by  the  plaintiff.* 

§  3.  The  question  of  title  often  arises  from  the  covenants  of 
warranty  in  a  deed.  (See  Chap.  XIV.)  Thus,  A  having 
sold  land  to  B  with  the  usual  covenants,  B  brought  his  action 
on  the  covenant  of  seisin  against  A's  widow,  having  given 
her  notice  of  a  defect  only  a  day  or  two  before.  She  searched 
out  the  defect,  and  procured  conveyances  to  herself,  which 
perfected  the  title,  and  which  she  tendered  B,  but  he  declined 
them.  B  recovered  judgment  for  the  purchase-money  with 
interest.  The  widow  then  brought  her  bill  in  equity,  to 
compel  B  to  accept  the  deeds,  and  to  enjoin  his  judgment ; 
and  an  injunction  was  ordered.^    So  a  non-resident,  who  has 

1  San  Frandfloo  v,  Beideman,  17  Cal.       '  Slade  r.  Sallivan,  17  Cal.  102. 
443.  *  Danhenspeck  v,  Orear,  18  Cal.  443 

^  Treadwell  o.  Payne,  15  Cal.  496.  *  Reese  t;.  Smith,  12  BiOb.  344. 
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not  a  sufficiency  of  property  or  effects,  within  the  State,  to 
make  good  the  damages  for  the  hreach  of  a  covenant  for  quiet 
enjoyment,  will  be  enjoined  from  collecting  the  purchase- 
money  for  land,  where  the  title  is  defective.^  But  where  it 
was  simply  alleged  in  a  bill,  that  the  plaintiff  had  been  in- 
formed of  a  superior  title  to  the  land,  for  which  the  note  in 
question  was  given,  and  that  a  suit  was  pending  between  other 
parties,  from  which  it  appeared  that  such  title  might  be  the 
better  one,  and  that,  if  so,  it  was  doubtful  whether  the  de- 
fendant was  in  circumstances  to  make  redress,  in  a  suit  on  the 
covenants  ;  and  no  ulterior  proceeding  was  suggested  as  being 
contemplated,  and  not  even  a  reference  of  the  title  asked: 
held,  it  was  not  proper  to  allow  an  injunction.^ 

§  4.  The  question  of  implied  estoppel  is  sometimes  raised 
on  application  for  an  injunction.  (See  Estoppdn')  Thus  the 
plaintiff,  proprietor  of  a  colliery,  constructed  a  railway  across 
the  lands  of  several  other  persons,  by  agreement,  and  his 
solicitor  wrote  to  the  defendant,  who  was  one  of  these  per- 
sons, referring  to  the  powers  of  a  local  act  of  Parliament, 
supposed  to  enable  him  to  take  lands  within  certain  limits  for 
railways,  and  offering  to  pay  him  at  a  fair  appraisal.  The 
defendant  did  not  reply,  and  the  railway  was  made.  More 
than  a  year  after,  the  parties  met,  but  did  not  agi*ee  upon  a 
price  ;  and,  more  than  three  years  after,  the  defendant  brings 
ejectment  for  the  land.  Upon  a  bill  for  injunction,  held, 
inasmuch  as  the  dispute  had  not  related  to  the  occupation  of 
the  land,  but  only  to  the  price,  the  injunction  should  be 
granted,  upon  the  plaintiff*s  giving  judgment  in  the  action, 
and  paying  into  court  a  sum  not  less  than  the  amount  of  the 
utmost  valuation.' 

§  4  a.  A  bill  was  filed,  setting  up  an  equitable  estoppel,  to 
perpetually  enjoin  the  defendant  from  asserting  his  legsd  title 
to  a  tract  of  land,  which  he  had  verbally  sold  to  A,  who  sold 
to  B,  who  sold  to  the  complainant.     It  alleged,  that  A  agreed 

1  RichardBon  v.  WilHams,  3  Jones,  >  Pattenon  v.  MiUer,  4  Jono,  £q. 
Eq.  116.  451. 

*  Powell  p.  Thomas,  6  Hare,  SOa 
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to  sell  to  B,  if  the  defendant  would  sanction  tlie  sale  and 
recognize  his  verbal  contract,  and  that  they  together  called  on 
him  to  ascertain  whether  he  would  do  so  ;  that  the  defendant 
replied,  that  he  did  recognize  the  validity  of  his  contract,  that 
he  was  willing  that  A  might  sell  to  B,  and  that  he  would  look 
to  the  former  for  the  payment  of  his  purchase-money.  The 
answer  admitted  these  facts,  but  denied  that  the  defendant 
thereby  intended  to  surrender  his  rights  to  look  to  the  land 
as  security  for  the  purchase-money,  or  to  do  more  than  recog- 
nize the  validity  of  his  verbal  contract.  Held,  the  injunction 
was  properly  dissolved  on  the  coming  in  of  this  answer,  as  the 
&cts  admitted  by  it  were  not  sufficient  to  create  an  estoppel.^ 

§  5.  Bill  in  equity,  alleging  that  the  plaintijQPs,  believing 
themselves  entitled  as  devisees  to  a  dwelling-house  and  shop, 
agreed  to  lease  them,  being  out  of  repair,  to  a  tenant,  who 
thereupon  expended  money  in  pulling  down  and  rebuilding ; 
that  the  defendant,  who  proved  to  be  a  part-owner,  knew  the 
true  state  of  the  title,  but  had  claimed  the  whole,  which  claim 
he  repeated  a  few  days  before  commencement  of  the  improve- 
ments ;  that  he  also  knew  of  the  improvements,  and  that  the 
plaintifls  and  their  tenant  were  acting  under  a  mistake,  and  yet 
made  no  objection.  The  bill  prayed,  that  the  defendant  might 
be  required  to  confirm  the  lease,  and  enjoined  against  evicting 
the  tenant.  Held,  the  tenancy  in  common  did  not  vary  the 
principles  applicable  to  the  case ;  that  the  original  claim  of 
the  defendant  was  sufficient  to  protect  his  title,  although  it 
did  not  state  the  particulars ;  and  an  injunction  was  refused.^ 

§  6.  There  is  another  form  of  estoppel,  for  the  enforcement 
of  which  injunction  seems  the  most  appropriate  remedy.  It 
is  said,  that  a  court  of  chancery  will  recognize  and  enforce 
agreements  concerning  the  occupation  and  mode  of  iise  of  real 
estate^  consistent  with  public  policy,  and  beneficial  to  adjacent 
land,  although  they  are  not  expressed  with  technical  accuracy, 
and  whether  by  way  of  condition,  covenant,  or  otherwise. 
Nor  is  it  at  all  material  that  such  stipulations  should  be  bind- 

^  Jones  V.  Cowles,  26  Ala.  612.  '  Master,  &c.  v.  Harding,  6  Hare, 

273. 
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ing  at  law.^  Thus  an  injunction  lies,  against  a  purchaser  with 
notice,  to  prevent  the  use  of  a  house  as  a  &mily  hotel,  in  tIo- 
lation  of  coTeuants,  entered  into  between  owners  and  pnr^ 
chasers  of  the  lot  upon  a  part  of  which  such  house  is  built, 
not  to  carry  on  the  business  of  an  innkeeper.'  So,  if  the 
owners  of  land  lay  it  out  into  house-lots,  and  orally  agree 
among  themselves  that  they  shall  be  thus  exclusively  occu- 
pied, and  convey  the  lots  with  a  condition  to  that  effect ;  any 
purchaser  is  bound  by  such  condition,  and  the  owners  of  other 
lots  may  maintain  a  bill  in  equity  to  enjoin  him  from  convert- 
ing a  dwelling'-house  into  a  public  eating-house.^  So  where 
the  owner  of  lots  on  each  side  of  a  public  street  made  a  plan^ 
showing  an  additional  strip  of  eight  feet  in  width,  on  each  side 
of  the  street,  according  to  which  he  sold  the  lots,  and  rep- 
resenting that  the  strip  was  not  to  be  built  upon ;  and  pii<nr 
grantees  of  some  of  the  lots  complied  with  the  representa- 
tions, and  left  the  strip  open:  held,  they  might  restrain 
ff^tees  of  the  remaining  lots,  with  notice  of  Ae  represents 
tions,  from  building  upon  the  strip>  So  A  and  B,  owning  land 
in  Brooklyn,  conveyed  two  lots  to  C,  and  C  conveyed  the 
same  to  D.  D  demised  for  five  years  to  E  and  F,  and  £ 
assigned  all  his  right,  &c.,  to  F,  the  defendant.  Previous  to 
the  conveyance  to  C,  A  and  B  had  conveyed  other  lots,  in 
the  vicinity  of  the  two  lots,  and  embraced  in  the  same  tract, 
to  the  plaintifis  or  to  their  grantors,  and  those  lots,  at  the  time 
of  bringing  this  action,  were  all  owned  by  the  plaintifl&.  In 
all  the  conveyances  made  by  A  and  B  were  covenants,  on  the 
part  of  the  grantees  respectively,  that  at  no  time  should  there 
be  established  or  carried  on  in  any  manner  on  the  granted 
premises  any  ti-ade,  business,  or  calling  whatever,  which 
should  be  in  anywise  dangerous  or  noxious  or  offensive  to  the 
neighboring  inhabitants.  The  declaration  alleged,  that  the 
defendant,  having  notice  of  the  covenants,  when  he  became 
interested  in  the  lots  demised  to  him,  had  established  a  mill 
on  the  premises,  which  effused  noisome  and  offensive 
smoke,  to  the  great  annoyance  of  all  the  neighboring  inhab- 

I  Per   Bigelow,    C.   J.,   Parker  v.  >  Parker   u.  Nightingale,  6   AOeii 

Nightingale,  6  Allen,  344;   11  Grajr,  341. 

369.  «  Tallmadge  v.  East,  ha.,  i6  N.  T 

*  Whatman  v.  Gibflon,  9  Sim.  196.  (12  SmiOi)  105. 
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itants,  and  in  direct  violation  of  the  covenant  in  C's  deed. 
Held,  the  covenant  ran  with  the  land,  and  bound  all  subse- 
quent grantees.  That  although,  as  previous  purchasers,  the 
plaintiffs  could  not  maintain  an  action  on  the  covenant  against 
the  defendant  or  his  grantors,  not  being  assignees  of  that  cov- 
enant, yet,  in  equity,  they,  in  common  with  all  the  other 
grantees,  prior  as  well  as  subsequent,  had  a  right  under  that 
covenant,  as  an  easement  in  behalf  of  the  whole  property, 
which  they  could  enforce  by  injunction.  That  the  only  thing 
necessary  to  enable  a  person  to  be  plaintiff  in  such  an  action 
was,  that  he  should  hold  the  title  to  land  with>n  the  tract  for 
the  benefit  of  which  the  easement  had  been  created.  That  it 
was  immaterial  in  this  action  that  one  of  the  plaintiffs  derived 
his  title  through  C.  And  that  one  whose  only  interest  in  th« 
tract  was  gained  by  purchase  of  a  dower  estate  was  well  joined 
as  plaintiff.^  So  where  each  of  the  original  owners  of  houses 
in  a  row  covenanted  with  the  original  owner  of  the  whole 
land,  in  reference  to  the  use  which  should  be  made  of  each 
garden ;  held,  even  if  the  covenants  did  not  run  with  the 
land,  the  purchaser  of  a  house,  having  notice,  was  bound  by 
them  in  equity,  and  one  of  such  purchasers  liable  to  an  injunc- 
tion against  their  apprehended  violation,  at  the  suit  of  another 
owner,  although  still  other  owners  had  violated  the  covenants 
without  interference,  and  the  plaintiff  himself  had  committed 
a  small  breach.  And  the  other  owners  are  not  necessary  party 
defendants  to  such  bill.^  So  the  owner  of  a  tract  of  land  laid 
it  out  in  lots  for  dwelling-houses,  and  conveyed  one  lot  with 
these  restrictions :  **  That  if  the  grantee,  his  heirs  or  assigns, 
shall  use  or  follow,  or  suffer  any  person  to  use  or  follow,  upon 
any  part  thereof,  the  business  of  a  tavemer,  or  any  mechanical 
or  manu&cturing,  or  any  nauseous  or  offensive  business  what- 
ever, then  the  grantors,  or  any  person  or  persons  at  any  time 
hereafter,  who  at  the  time  then  being  shall  be*  a  proprietor  of 
any  lot  of  land  "  within  the  same  tract,  "  shall  have  the  right, 
after  sixty  days'  notice  thereof,  to  enter  upon  the  premises, 
and  forcibly,  if  necessary,  to  remove  therefrom  any  buildings 
eirected  or  used  contrary  to  the  above  restrictions,  and  to  abate 

^  Brouwer  v.  Jones,  23  Barb.  158.  '  Western  v.  Macdermott,  Law  Rep. 

(Eng.)  Eq.y  Febmaiy,  1867,  p.  72. 
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all  nuisances."  Held,  that  these  restrictions,  after  the  deed 
had  been  recorded,  might  be  enforced  in  equity  against  an 
assignee  of  the  grantee,  in  favor  of  the  original  grantor,  still 
continuing  to  own  one  of  the  other  lots,  and  not  having  been 
guilty  of  laches  ;  though  not  to  the  extent  of  abating  erections 
made  by  the  first  grantee,  while  he  held  the  land,  with  the 
grantor's  knowledge.^ 

§  6  a.  But  an  injunction  does  not  lie,  to  enforce  an  oral 
agreement  between  the  plaintiff  and  defendant,  that  they  will 
set  back  the  buildings  to  be  erected  by  them  a  certain  distance 
from  the  street ;  if  followed  by  a  conveyance  from  the  former 
to  the  latter  of  one  of  the  two  lots  of  land  built  upon,  on  con- 
dition of  setting  back  a  less  distance,  and  with  warranty  against 
all  incumbrances  made  or  suffered  by  the  grantor.^  And  the 
court  in  England  refrised,  under  the  particular  circumstances 
of  a  recent  case  of  this  class,  to  grant  an  injunction  on  the 
ground  of  estoppel. 

§  6  b.  By  act  of  Parliament,  the  Commissioners  of  Woods 
and  Forests  were  authorized  to  make  certain  new  streets  ac- 
cording to  a  certain  plan,  and  to  lease  and  agree  to  lease  the 
ground  in  the  lines  of  the  streets.  They  leased  two  plots, 
upon  which  the  lessees  built  two  houses  in  the  line  of  one  of 
the  streets.  Each  lease  described  the  plot  leased,  as  ^*  on  the 
north  side  of  a  new  street  then  forming  there,  called,"  Ac, 
and  '^  fronting  towards  the  south  on  said  new  street"  The 
plan  referred  to  exhibited  an  open  space  in  front  of  the  sites 
of  these  houses,  but  neither  lease  mentioned  the  plan.  The 
streets  were  finished,  and  the  space  in  front  of  the  houses  left 
open.  The  commissioners  and  the  paving  committee  of  the 
parish  afterwards  authorized  certain  persons  to  erect  an  eques- 
trian 8tatue  in  the  open  space ;  which  they  accordingly  did, 
but  not  interfering  with  the  line  of  the  carriage-way  of  the 
new  street  in  which  the  houses  istood.  The  lessees  thereupon 
filed  a  bill  for  an  injunction,  alleging  that,  upon  the  treaty  for 
the  leases,  they  were  shown  the  plan  of  the  proposed  new 

1  Whitner  v.  Union,  &c,  11  Grar,       *  HnMiell  v.  Warren,  8  Allen,  173 
9&9. 
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street  and  parts  adjacent,  indicating  that  the  space  was  to  be 
open  and  unobstructed,  and  that  it  was  stated  that  opposite 
the  two  houses  a  free  passage  would  be  left  of  certain  dimen- 
sions, which  passage  would  be  contracted  by  the  erection  of 
the  statue ;  that  it  would  diminish  the  value  of  their  property, 
and  be  a  public  and  private  nuisance.  An  injunction,  granted 
by  the  vice-chancellor,  was  dissolved  by  the  chancellor  (Lord 
Cottingham).  His  lordship  remarked :  *^  If  contract  be  the 
ground  for  the  interference  of  the  court,  it  is  as  applicable  to 
the  statue  at  the  top  of  Portland  Place  as  the  statue  now  in 
question,  although  the  plaintiffs  may  not  have  so  much  interest 
in  that  distant  part  of  the  property  delineated  on  the  plan. 
This  proposition  would  evidently  lead  to  the  most  absurd  con- 
sequences. A  man  who  is  about  to  sell  a  comer  of  an  estate 
may  exhibit  a  plan  of  the  whole  estate,  in  order  to  show  the 
relative  position  of  that  part  which  he  is  about  to  sell ;  but  is 
he,  on  that  account,  to  have  his  hands  forever  tied  up  from 
the  enjoyment  and  use  of  all  other  parts  of  the  estate,  and  is 
he  to  preserve  it  in  exactly  its  present  state  ?  If,  however, 
the  right  to  the  injunction  is  to  be  put  upon  the  ground  of 
contract,  it  is  necessary  to  consider  how,  in  point  of  law,  it  is 
to  be  supported.  Such  a  contract  must  be  looked  for  dehors 
the  deed.  The  case  assumes  that  the  contract  has  been 
carried  into  effect,  and  that  the  estate  contracted  for  has 
been  created  by  the  lease.  New  agreements,  by  way  of  cov- 
enant, are  entered  into,  to  secure  the  objects  of  the  grant,  but 
the  contract  for  the  lease  exists  no  longer.  The  plaintiffs' 
case  is  not  that  a  provision  has  been  omitted  out  of  the  lease, 
by  fraud,  misapprehension,  or  mistake,  but  that  a  separate  and 
distinct  contract  arose  from  the  mere  exhibition  of  the  plan.  — 
The  parol  agreement  was  merged  in  the  written  contract,  if 
there  was  one,  and  both  were  merged  in  the  deed.  —  It  is  said 
that  the  statue  will  be  a  public  nuisance.  This  it  can  only  be 
by  obstructing  the  carriage-way  ;  but  I  am  clearly  of  opinion 
that  the  erection  of  the  statue  will,  upon  the  whole,  be  a 
great  benefit  to  the  public,  as  contradistinguished  from  the 
occupiers  of  the  adjoining  houses.  It  is  quite  immaterial 
whether  a  majority  of  the  inhabitants  of  the  neighboring 
houses  do  or  do  not  object,  and  I  give  no  opinion   as  to 
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whether  it  is  likely  to  depreciate  the  value  of  the  property  of 
the  plainti% ;  but  the  injury  and  inconvenience,  if  any,  do 
not  constitute  such  a  description  of  private  nuisance  as  would 
justify  the  interference  of  this  court."  ^  In  the  course  of  his 
elaborate  and  learned  opinion.  Lord  Gottenham  cites  several 
leading  cases,  among  others  The  Feofiees  of  Heriot's,  &c.  v. 
Gibson,^  carried  from  the  Scotch  Court  of  Sessions  to  the 
House  of  Lords,  in  which  the  following  piquant  remarks  are 
attributed  to  Lord  Eldon :  ^^  There  was  a  reference  to  one 
case  (the  Prince's  Street  case,  Deas  v.  The  Magistrates  of 
Edinburgh,  House  of  Lords,  April  10th,  1772 '),  where  the 
magistrates  exhibited  a  plan,  with  a*  beautiful  view  of  the 
disposition  of  the  grounds  in  front  of  the  new  buildings  to  be 
erected,  a  thiag  which  was  done  here  eveiy  day  without  any 
idea  that  the  proprietors  were  to  be  prevented  from  erecting 
other  houses  merely  by  having  exhibited  a  different  disposi- 
tion of  the  grounds  in  a  picture,  unless  it  were  so  stipulated 
in  the  contracts  between  the  parties.  The  magistrates,  the 
ground  being  their  own,  began  to  erect  houses  where  they 
had  exhibited  terraces  and  walks.  An  action  of  declarator 
was  brought,  to  have  it  declared  that  the  magistrates  were  not 
entitled  to  erect  these  new  buildings,  without  consent  of  the 
feuars,  and  a  process  of  suspension  was  also  instituted  to  stop 
the  progress  of  the  work  in  the  mean  time.  The  court  re- 
fused to  pass  the  bill,  and  the  question  came  to  this  house, 
where  Lord  Mansfield,  who  would  be  remembered  as  long  as 
the  law  of  England  or  Scotland  existed,  made  a  very  eloquent 
speech.  But  after  all  that  he  had  said,  what  he  did  was 
merely  to  give  an  opportunity  of  examining  the  question  of 
right.  He  could  easily  conceive  that  deference  to  his  opinion 
had  put  an  end  to  further  proceedings  in  that  case,  the  corpo- 
ration having  been,  perhaps,  almost  frightened  out  of  their 
senses  by  his  speech  ;  but  still  this  was  no  judgment  upon  the 
question  of  right."  ^    (See  Chap.  XXVU.,  Eitoppd^  Eau^ 

§  6  c.  Equity  will  enjoin  one,  who  covenants  not  to  ciiny 

1  Squire  v.  Campbell,  1  My.  &  Cr.        *  lb.  904. 
459 ;  13  Eng.  Ch.  B.  468.  *  Sqnire  v.  CampbeU,  l,Mj.  4  Cr. 

«  2  Dow.  801.  459;  18  Eng.  Ch.  K.  4«S. 
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on  any  calling  in  a  honse,  or  suffer  it  to  be  used  to  the  annoy- 
ance of  other  houses,  from  keeping  a  girls'  school ;  though  the 
covenantee  had  allowed  schools  to  be  kept  in  other  houses  in 
the  same  neighborhood,  and  held  under  the  same  covenant.^ 

§  7.  The  relation  of  landlord  and  tenant  gives  frequent 
occasion  for  the  remedy  of  injunction.^  Thus  equity  will  aid 
a  tenant  in  preventing  his  landlord  from  breaking  a  covenant, 
which  will  work  a  forfeiture  of  his  (the  tenant's)  estate,  al- 
though not  made  with  the  tenant,  and  even  when  a  suit  at -law 
cannot  be  maintained  on  such  covenant.^  (a) 

1  Kemp  V.  Sober,  4  Bug.  Law  &  Eq.  Quilter,  2  Ed.  219 ;  Brooks  v.  Diaz,  35 
64.  Ala.  599. 

'  See  Camden  v.  Morton;  Brown  r.       *  Bogen  v.  Daoforth,  1  Stodct  289. 

(a)  A  late  case  in  Pennsylyania  (Improyement  Co.  v.  Schmoele),  withholds  the 
remedy  of  injunction,  in  case  of  the  wrongful  eviction  of  a  tenant  Agnew,  J., 
sajs :  "  Every  lease  implies  a  covenant  for  quiet  enjoyment.  But  it  extends  only 
to  the  possession,  and  its  breach,  like  that  of  the  warranty  for  title,  arises  only 
from  eviction  by  means  of  title.  It  does  not  protect  against  the  entry  and 
ouster  of  a  tort  feasor.  Even  the  entry  of  the  State,  by  virtue  of  her  right  of 
eminent  domain,  incurs  no  breach  of  the  covenant.  Maule  v.  Ashmcad,  8 
Harris,  483 ;  Boss  v.  Dysart,  9  Casey,  452 ;  Frost  v.  Earnest,  4.  Wharton,  90; 
Dobbins  v.  Brown,  2  Jones,  755.  This  being  the  law  of  the  relation  between 
landlord  and  tenant,  it  is  difficult  to  perceive  how  an  ejectment,  even  when  fol- 
lowed by  a  writ  of  estrepement,  can  be  derived  (deemed)  a  breach  of  the  covenant. 
The  rights  of  a  landlord  would  be  almost  worthless,  if  every  time  a  pretender  to 
title  may  bring  an  ejectment  against  his  tenant,  and  issue  an  estrepement  to  stay 
alleged  waste,  he  would  find  his  rent  suspended,  and  his  remedies  gone  until  the 
gectment  should  be  ended.  But  an  action  cannot  produce  this  result,  until  it 
has  its  point  in  actual  or  virtual  eviction.  The  tenant  has  a  right  to  call  his 
landlord  into  his  defence,  and  if  eviction  follows,  as  the  result  of  a  failure  to 
defend  him,  ho  can  then  refuse  payment  of  the  rent,  and  fall  back  upon  his 
covenant  for  quiet  enjoyment  to  recover  his  damages.  Under  the  lease  between 
these  parties  the  plaintifis  were  bound  to  pay  the  rent  at  the  stipulated  rate  per 
ton  for  120,000  tons  per  annum,  whether  they  mined  the  coal  or  not  The  de- 
fendants were  allowed,  until  the  first  day  of  October,  1864,  to  fit  up  the  premises 
and  make  the  improvements  necessary  to  prepare  for  mining  before  the  rent 
should  commence  running.  After  this  time  they  were  bound  to  pay  the  rent 
according  to  the  minimum  number  of  tons  fixed.  The  sum  thus  stipulated  they 
were  bound  to  pay  at  all  events,  and  nothing  less  than  an  eviction  or  a  discharge 
would  suspend  or  release.  The  clause  fbr  ibri^ture  and  reentry,  for  non-pay- 
ment of  rent  could  be  made  effective  only  by  their  own  defiiult  But  it  is  said 
to  be  a  great  hardship  to  be  prevented  from  mining  by  the  estrepement,  and  yet 
f&reed  to  pay  the  rent.  This  is  so,  but  it  is  their  misfortune,  not  that  of  the 
lessors.  If  the  ejectment  prove  to  be  well  founded,  they  have  their  remedy  on 
that  covenant  for  quiet  eigoyment;  and  if  unfounded,  why  should  the  lessors 
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§  8.  Equity  will  restrict  a  lessee  to  the  specific  performance 
of  his  covenants,  (a)  And  where  a  lease  restricted  the  use 
of  the  premises  to  "  the  regular  dry-goods  jobbing  business," 
and  the  lessees  commenced  seUing  goods  at  auction  therein ; 
held,  although  there  was  no  damage  or  irreparable  injuiy 
done  to  the  lessor,  nor  any  nuisance  at  law,  yet  it  was  a 
breach  of  the  covenant,  and  the  lessor  could  have  an  injunc- 
tion.^ So  the  defendants  obtained  from  the  plaintifis  an 
agreement  for  a  lease  of  a  house  adjoining  the  plaintifi' 
coaeh-making  establishment,  representing,  after  other  and  con- 
flicting statements,  that  they  wanted  it  for  a  private  house. 
Tliere  was  also  an  agreement  that  the  defendants  should  ex- 
pend a  certain  sum  in  repairs.  '  Immediately  upon  taking  pos- 
session, the  defendants  proceeded  to  prepare  the  premises  for 
the  business  of  coach-making.  Held,  the  plaintiffs  were  en- 
titled to  an  injunction.^  So  where  A,  a  lessee,  a  druggist, 
with  notice  that  the  landlord  will  not  let  the  premises  for  a 
bar-room,  agrees  to  sublet  to  B  for  that  purpose,  and  himself 
renews  the  lease ;  equity  will  restrain  both  A  and  B  from 
using  the  premises  for  a  bar-room.^  So  the  administrator  of 
an  insolvent  estate,  having  an  undivided  interest  in  a  block  of 
stores,  may  enjoin  a  lessee  of  one  of  them  from  a  use  injurious 
to  the  income  of  all.^  But  it  is  held  that  equity  will  not  enjoin 
the  use  of  leased  premises  for  one  purpose,  merely  because 
the  lease  contains  a  provision  that  they  are  to  be  used  for 
another,  unless  it  is  also  provided  that  they  shall  be  used  for 
the  latter  exclusively.* 

1  Steward  v.  Winters,  4  Sandf.  Ch.        *  Parkham  v,  Aicardl,  34  Ala.  S93. 
587.  *  lb. 

*  Bonnett  v.  Sadler,  14  Yes.  526.  *  Bragman  v,  TSojeB,  6  Wis.  1. 

suffer  %  If  any  remedy  lies  against  the  plaintiff  in  the  ejectment  for  Ms  fidn 
plaint,  certainly  it  does  not  belong  to  the  lessors.  This  is  ihd  whole  case  of  the 
plaintiffs  in  this  bill  as  it  appears  at  present,  and  it  affords  no  ground  for  a 
special  injunction. 

The  decree  made  at  Nisi  Frins,  awarding  a  special  injunction  is  therefore 
reversed,  and  the  special  injunction  dissolved." 

(a)  Where  a  lessee  of  alum-works  covenanted  to  leave  a  certain  amount  of 
stoidc  upon  the  premises ;  there  being  reason  to  foar  a  breach  of  the  covenant,  a 
decree  in  equity  was  made  against  him.  So  against  a  landlord,  to  restore  cer- 
tain farm  stock,  taken  in  violation  of  his  contract  2  Story,  £q.  25,  §  710; 
Nutbrown  v.  Thornton,  10  Yes.  159. 
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§  8  a.  A  court  of  equity  will,  at  the  suit  of  a  joint  owner 
of  the  reversion  of  premises  leased  for  ninety-five  years,  upon 
final  hearing,  perpetually  enjoin  the  lessee,  who  has  purchased 
in  four  fifths  of  the  reversion,  from  building  upon,  or  over,  or 
closing  up,  or  encumbering,  contrary  to  a  stipulation  in  the 
lease,  a  private  gangway  laid  out  between,  and  for  the  benefit 
of  the  demised  premises,  and  an  estate  adjoining  owned  by  the 
lessee  ;  and  this,  without  regard  to  the  use  or  value  for  use  of 
the  gangway,  or  to  the  comparative  advantage  to  the  plaintiff, 
and  disadvantage  to  the  defendant,  consequent  upon  the'  in- 
junction.^ 

§  8  b.  A  grantor,  whose  deed  (an  indenture)  contained  a 
covenant  for  himself,  his  heirs,  executors,  and  administrators, 
that  the  building  to  be  erected  on  the  land  should  not  be  used 
for  a  beer-shop,  may  by  injunction  restrain  a  tenant,  from  year 
to  year,  of  the  building  from  thus  using  it,  though  the  cov- 
enant be  not  construed  at  law  as  one  running  with  the  land. 
The  lessee  is  to  l)e  regarded  in  equity  as  having  notice,  no 
less  than  a  purchaser  in  fee,  of  all  that  appears  upon  the  title 
of  the  lessor.* 

§  8  c.  Where  a  lessee  assigns  his  lease,  with  a  covenant 
in  the  assignment,  that  the  assignee  will  not  carrv  on  a  cer- 
tain  trade  on  the  premises,  and  the  assignee  underlets  to 
one  who  has  no  actual  notice  of  such  restriction ;  the  lessee 
may  restrain  this  use  by  injunction  against  the  undertenant,  or 
his  assignee,  although  the  restriction  was  not  contained  in  the 
original  lease.  Sir  John  Romilly,  M.  R.,  says :  ^^  If  not, 
observe  what  the  consequences  would  be.  A  man  makes  a 
lease  of  a  large  piece  of  land  to  a  builder ;  the  builder  erects 
buildings  on  it,  and  then  assigns,  making  the  assignee  cov- 
enant not  to  carry  on  any  noxious  trade  —  as,  for  example, 
that  of  a  soap-boiler  —  which  would  be  injurious  to  the  neigh- 
borhood. It  is  contended  that  the  assignee  may  grant  an  un- 
derlease, free  from  this  covenant,  to  a  person  who  may  imme- 

1  Beckwith  v.  Howard,  6  R.  L  1.  '  Wilson  v.  Hart,  Law  Bep.  (Eng.) 

£q.,  August,  1866,  p.  461 . 
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diately  afterwards  set  up  this  reiy  trade  to  tiie  injury  of  the 
whole  neighborhood."  ^ 

§  9.  The  earlier  cases  allowed  an  injunction  against  an 
action  for  rent,  where  the  premises  had  been  accidentallj 
iumecL  But  the  later  theory  is,  that  the  lessee  is  pro  tanto 
a  purchaser^  and  that  the  loss  by  fire  must  fall  upon  liim.^ 
But  where  a  clause  has  been  inadvertently  omitted  firom  a 
lease,  though  verbally  agreed  on,  discharging  the  rent  in  case 
of  loss  by  fire ;  equity  will  enjoin  a  suit  for  the  rent  after  the 
premises  have  been  burned.^ 

§  10.  In  the  case  of  Bockland  v.  Hall,^  an  injunction  against 
a  landlord,  who  had  brought  ejectment  against  the  plaintiff, 
his  tenant,  after  an  agreement  for  renewal  of  his  lease,  on  the 
ground  of  his  having  become  insolvent,  was  dissolved ;  the 
bill  also  praying  specific  performance  of  the  agreement.  Lord 
Eldon  remarked :  ^  ^^  The  court  must  take  care  that  the  tenant 
is  not  rashly  turned  out  of  possession.  With  respect  to  the 
insolvency,  the  weight  of  that  objection  is  more  or  less  in  dif- 
ferent cases.  There  is  a  distinction  certainly  between  a  pur- 
chase and  a  lease.  In  the  former  instance  the  bill  for  specific 
performance  tenders  payment  of  the  purchase-money ;  the 
latter  is  very  much  otherwise ;  and  the  court  ought  not  to 
forget  the  habit  of  dealing  among  mankind  with  regard  to  the 
relation  of  landlord  and  tenant.  Every  man  taking  a  tenant 
looks  to  the  probability  of  the  rent  being  paid  ;  that  attention 
is  paid  to  that  circumstance  through  the  whole  currency  of 
the  lease,  that  introduces  a  provision  not  to  assign  or  underlet 
without  license.  If  the  tenant  undertakes  for  nothing  but 
the  payment  of  rent,  it  (insolvency)  must  be  appreciated  ac- 
cordingly. If  beyond  that  he  undertakes  for  considerable  ex- 
penditure upon  the  premises,  before  he  is  to  be  placed  in  the 
relation  of  lessee,  that  is  directly  connected,  as  a  most  impor- 

1  Clements   v.    Welles,    Law   Rep.  Holtsappfell  v.  Baker,  18  Yes.  118;  1 

(Eng.)  £q.,  Febraary,  1866,  pp.  199,  Fonb.  Eq.  374. 

202.  >  Wood  9.  HubbeU,  1 0  N.  Y.  (6  Sdd.) 

>  Fowler  V.  Bott,  6  Mass.  67  ;  Brown  479. 

V.  Quilter,  AmU.  621  ;  Camden  v.  Mor-  *  8  Yes.  92. 

ton,  2  Ed.  219 ;  Steele  v,  Wright,  IT.  » lb.  93. 
R.  708 ;  Hare  v,  Grares,  3  Anst.  687 ; 
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tant  circumstance,  with  the  fact  of  solvency  or  insolvency. 
The  injunction  ought  not  to  be  sustained ;  certainly  not  with- 
out considerable  terms  imposed ;  such  as  bringing  no  writ  of 
error ;  giving  security  for  the  costs  ;  perhaps  for  the  rent  and 
repairs." 

§  11.  In  the  case  of  a  lease,  granted  by  the  defendant  and 
assigned  to  the  plaintiff,  for  the  purpose  of  erecting  mills 
and  other  buildings,  with  covenants  for  the  supply  of  canals 
and  reservoirs  on  the  defendant's  estates,  and  with  certain  res- 
ervations to  the  defendant  for  uses  paramount  to  those  of  the 
lease ;  Lord  Eldon  expressed  doubt,  upon  a  bill  for  an  in- 
junction, whether  it  was  according  to  the  practice  of  the  court 
to  order  specifically  that  the  defendant  should  repair  the  banks 
of  the  canal,  stop-gates,  and  other  works;  but  passed  an 
order  to  restrain  impeding  the  plaintiff  from  navigating, 
using,  and  enjoying  the  premises,  by  continuing  to  keep  the 
canals,  banks,  or  works  out  of  repair,  by  diverting  the  water, 
or  preventing  it  by  the  use  of  locks  from  remaining  in  the 
canals,  or  by  continuing  the  removal  of  a  stop-gate ;  his 
Lordship  somewhat  sarcastically  remarking :  *^  He  will  find 
it  difiScult,  I  apprehend,  to  avoid  completely  repairing  these 
works."  ^ 

§  12.  Equity  wOl  not  enjoin  a  distress  for  rent,  on  account 
of  an  agreement  under  which  the  landlord  owes  the  tenant 
more  than  the  amount  of  such  rent.  The  court  say :  ^^  The 
policy  of  the  law  does  not  permit  a  set-off  against  a  distress, 
and  a  court  of  equity  must  follow  the  law,  and  cannot  relieve 
against  the  rule  of  law,  where  the  claim  of  set-off  is  founded 
on  a  legal  demand.  It  is  not  necessary  to  consider  how  the 
case  might  be  if  the  tenant  had  a  counter  demand,  not  at  law, 
but  in  equity."  ' 

§  13.  The  common  injunction  to  stay  proceedings  at  law 
does  not  embrace  a  distress  for  rent.  Lord  Eldon  remarked : 
^^  I  think  I  remember  a  great  many  special  applications  to 
restrain  distraining  for  rent  because  it  does  not  fall  within  the 

1  Laae  v.  Newdigate,  10  Yes.  192.        ^  Townson  v.  Benson,  8  Madd.  110-114. 
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Strict  meaning  of  a  proceeding  at  law  ;  it  may  be  stopped  by 
replevying,  and  is  the  execution  of  the  party  himself;  but  a 
proceeding  at  law  is  where  a  party  applies  for  the  aid  of  a 
court  of  law."  ^ 

§  14.  Where  a  vendor  has  executed  a  legal  assignment  of 
property  to  a  purchaser,  chancery  will  not,  on  the  application 
of  the  latter,  enjoin  the  former  from  illegally  distraining  upon 
the  tenants  of  the  property,  for  alleged  arrears  of  rent  ac- 
crued  since  the  assignment.' 

§  15.  Where  a  tenant  gave  security  to  the  landlord  of  the 
stock  on  the  &rm,  with  an  agreement  that,  whenever  the 
arrears  due  for  advances  should  exceed  a  certain  sum,  the 
landlord  might  enter  and  sell  the  property;  a  bill  was  re- 
strained in  favor  of  the  tenant  for  restoration  of  the  stock 
seized,  the  answer  not  alleging  that  more  than  the  specified 
sum  was  due  at  the  time  of  seizure.^ 

§  16.  Lease  to  A  from  B  of  a  store  for  a  monthly  rent.  A 
afterwards  conveyed  his  stock  in  trade  in  the  store,  in  trust,  to 
secure  a  certain  sum  to  C.  The  trustees  took  possession  of 
the  goods,  just  after  B  had  induced  A  to  surrender  and  cancel 
the  lease,  and  had  substituted  another  and  different  one,  which 
was  antedated,  and  under  which  the  rent  for  the  whole  term 
was  payable  in  advance.  Upon  this  B  brought  a  suit,  attached, 
levied,  and  claimed  a  landlord's  lien  upon  the  stock.  C  brings 
a  bill  for  relief,  alleging  these  &cts  and  the  insolvency  of  A, 
and  tendering  the  rent  actually  due.  Held,  C  was  entitled  to 
the  relief  prayed  for.* 

§  16  a.  A  parol  surrender  of  demised  premises,  invalid  at 
law,  will  be  sustained  in  equity,  when  consummated  by  a  de- 
livery, of  the  counterpart  of  the  lease,  the  key  of  the  dweU- 
ing,  and  the  possession  of  the  premises,  to  the  landlord.  In 
such  case,  the  court  will  enjoin  collection  of  the  after-accruing 

1  Huffhes  V.  Ring,  1  Jac  &  W.  392.         *  Natbrown  v,  Thoniton,  10  Ym. 
'  DnULe  V.  West,  17  £ng.  Law  &  £q.    159. 
867.  «  Grey  v,  Hadson,  5  Clarke,  564. 
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rents,  and,  when  the  ends  of  justice  require  it,  the  injunction 
will  be  continued  to  the  hearing.^ 

§  17.  To  obtain  an  injunction  against  a  lessee  for  removing 
a  crop,  a  part  of  which  is  due  to  the  plaintiff  as  rent,  the  bill 
must  aver  the  lessee's  insolvency,  and  that  he  has  no  tangible 
property  liable  to  execution  or  attachment.^ 

§  18.  A  yearly  tenant,  with  the  option  of  purchasing,  filed 
a  bill  against  the  landlord  for  specific  performance  of  the  con- 
tract of  sale.  The  landlord  having  proceeded  to  eject  him ; 
held,  the  tenant  was  entitled  to  an  injunction,  upon  under- 
taking to  pay  the  rent,  without  prejudice  to  any  question  in 
the  cause.  But  it  was  afterwards  agreed  that  he  should  pay 
the  purchase-money  into  court.'  So,  pending  a  sale  of  the 
estate  by  the  landlord  to  the  tenant,  the  former  will  be  en- 
joined from  enforcing  payment  of  the  rent.* 

§  18  a.  Lease  firom  the  defendants'  intestate  to  the  plaintiff, 
for  ninety-nine  years,  renewable  forever,  for  the  sole  consid- 
eration of  a  fixed  annual  rent.  After  the  death  of  the  intes- 
tate, his  widow  by  legal  proceedings  obtained  an  assignment 
of  dower  in  the  rents,  issues,  and  profits  of  the  leased  prem- 
ises, and  the  plaintiff  brings  an  action  against  the  administra- 
tors upon  the  covenant  for  quiet  enjoyment,  making  the  rever- 
sioners parties.  Held,  they  should  be  enjoined  fi*om  collecting 
more  than  two  thirds  of  the  rent  during  the  widow's  life.* 

§  19.  The  removal  of  a  lessor  to  another  State  is  no  ground 
for  an  injunction  to  stay  a  suit  for  the  rent,  in  order  to  enable 
the  defendant  to  set  off  damages  caused  by  an  eviction.^ 

§  20.  We  have  already  considered  the  general  subject  ol 
injunction  to  prevent  waste.  (See  Waste.^  As  between  land- 
lord and  tenant,  it  is  sufficient  ground  of  injunction,  that  a 


1  Stotesbarj  r.  Vail,  2  Beasl.  390.  ^  M'Alpin    v.  Woodrnfi;  11    Ohio, 

'  Gregory  v.  Haj,  3  Cal.  332.  120. 

•  Pyke  V.  Worthwood,  1  Beav.  152.  «  Tone  r.  Brace,  8  Paige,  697. 
4  Daniels  v.  Davison,  16  Ves.  253. 
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tenant  threatens  or  manifests  an  intention  to  commit  waste.^ 
So  it  is  held  that  equity  will  enjoin  an  act,  contrary  to  the 
covenant  of  the  tenant,  or  even  to  an  agreement  which  may 
be  implied  from  the  course  of  dealing  between  the  parties, 
though  not  amounting  to  waste.^  So  an  injunction  was 
granted,  where  a  tenant,  in  revenge  for  a  distress,  threatened 
to  sow  the  land  with  mustard-seed,  which  is  very  injurious  to 
the  soil,  and  very  difficult  to  eradicate.^  So  where,  in  a  case 
for  waste,  the  defendant  claimed  possession  by  title,  but  ad- 
mitted that  he  was  let  into  possession  by  the  tenant  of  the 
plaintiff,  in  breach  of  his  duty ;  held,  the  defendant's  title  was 
no  better  than  the  tenant's,  and  an  injunction  was  ordered.* 
So  where  a  lessee  began  to  pull  down  and  remove  a  brick  build- 
ing on  the  land ;  an  injunction  was  ordered,  with  damages.* 
But  an  injunction  against  waste  will  not  be  granted,  where 
the  article  in  question  is  a  mere  movable  fixture,  and  not 
annexed  to  the  freehold ;  as  in  case  of  a  chve-cate^  and  the 
removal  of  locks  from  the  doors  of  the  house,  the  chains  from 
the  lawn,  the  statues,  images,  and  fences  from  the  pleasure- 
ground,  or  wardrobes,  presses,  and  closets,  forming  part  of  the 
wainscot  of  the  house.^  Nor  will  an  injunction  be  granted 
against  a  lessee's  removing  manure.  He  has  a  right  to 
manure  accumulated  by  feeding  cattle  from  provender  brought 
from  other  sources,  and  to  remove  it,  so  &r  as  not  mingled 
with  the  soil,  with  diligence  and  skill  sufficient  to  prevent 
injury.7 

§  21.  A  lessee,  complainant  in  a  bill  in  equity,  cannot  en- 
join a  third  party  from  removing  metals  from  the  premises,  if 
his  lease  expires  before  a  hearing.' 

§  21  a.  Where  a  lessor  during  the  term  enjoins  the  removal 
of  fixtures ;  a  reasonable  time  shall  be  allowed  the  lessee, 
after  dissolution,  to  demand  and  remove  them,  though  the 

1  Mayor,  &c.  v.  Hedger,  18  Ves.  355 ;  *  Comthope  v.  Maplesden,  10  Ym. 

Caldwdl  v.  Bavlis,  2  Meri.  408;  Gib-  291. 

son  o.  Smith,  2*  Atk.  182 ;  Kimpton  v.  ^  Jangcrman  v,  Boree,  19  Cal.  354. 

Eve,  2  Yes.  &  B.  849.  «  Kimpton  v.  Eye,  2  Yes.  &  B.  849. 

^  Lord  Grey  v.  Saxon,  6  Yes.  106.  ?  Gallagher  v.  Shipley,  24  Md.  427. 

•  Pratt  V,  Brett,  2  Mod.  Ch.  62 ;  •  Boyle  v.  Laird,  2  Wis.  481. 
Tayl.  L.  &  T.  §  691. 


GH.   XZVIII.]  LANDS  —  LEASE.  591 

term  expired  pending  the  injunction.      On  dissolution,  the 
value  of  the  fixtures  is  not  to  be  assessed  as  damages.^ 

§  21  b.  Upon  a  bill  bj  lessor  against  lessee  to  restrain  the 
pulling  down  of  houses,  although  such  bill  could  not  be  sus- 
tained if  all  the  mischief  had  been  done  before  the  filing  of 
the  bill,  and  therefore  no  damages  could  be  ^ven  :  yet,  if 
there  was  room  for  the  interrention  of  the  court  by  way  of 
injunction  to  protect  from  further  injury  the  buildings  still 
standing  at  the  filing  of  the  bill,  and  to  restrain  the  further 
breach  of  covenant  not  to  injure  or  pull  down  the  principal 
timbers  or  walls ;  the  court  may  also  assess  damages  for  breach 
of  covenant  already  committed.^ 

§  22.  Lease  fix>m  A  to  B  of  a  coal  mine,  at  the  rent  of 
iC300  per  year,  and  subject  to  a  royalty  of  10«.  for  every  wey 
in  .each  year  over  600  ;  B  to  have  the  right  of  determining 
the  lease  when  the  coal  should  be  worked  out.  B  worked  the 
mine  several  yeai*s,  and,  when  it  was  nearly  exhausted,  was 
prevented,  by  accidents,  and  defects  in  it,  fi:6m  continuing  to 
work  it  without  ruinous  cost.  B  offered  to  pay  10«.  per  wey 
for  all  the  remaining  coal.  Held,  a  suit  for  the  rent  could  not 
be  enjoined.^ 

§  23.  Pending  an  ejectment  by  a  lessor,  to  recover  the 
premises  under  a  forfeiture  for  non-payment  of  rent,  he  filed 
a  bill,  to.  restrain  the  lessee  fix>m  collecting  the  rents  fix>m 
his  subtenants,  stating  that  the  plaintiff  had  been  informed, 
and  believed,  that  there  was  no  sufficient  distress  upon  the 
premises.  Held,  this  allegation  was  not  sufficiently  verified, 
and  that  the  proper  course  for  establishing  the  fact  was  by 
actual  distress.^ 

§  24.  The  plaintifis  having  brought  an  action  against  the 
defendant,  who  was  their  tenant  of  a  mill,  for  breaches  of 
covenant  in  a  lease  as  to  paying  rent  and  repairing,  the  de- 

1  Bircher  v.  Parker,  38  Mis.  118.  *  Phillips  o.  Jones,  9  Sim.  619. 

^  Hindlej  v.  Emery,  Law  Bep.  (£ng.)        *  Stuyvesant  v.  Dayis,  9  Paige,  427 
Eq.y  January,  1866,  p.  50. 
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fendant  proposed  to  plead,  as  an  equitable  defence,  that  it  was 
agreed  between  the  parties,  that  the  defendant  should  sur- 
render, by  yielding  the  premises  in  his  occupation,  and  per- 
mitting tlie  plaintiffs  to  receive  the  rent,  and  the  tenants  of 
the  other  portions  to  attorn,  and  that  the  defendant  should 
pay  the  sum  of  £250  and  give  up  a  quantity  of  machinery 
to  the  plaintiffs,  in  consideration  of  the  tenancy  being  put 
an  end  to,  and  in  discharge  of  all  claims  under  the  lease. 
That  the  defendant  accordingly  paid  such  sum  of  money  and 
delivered  up  the  lease,  and  withdrew  &om  possession  of  the 
premises  occupied  by  him,  and  permitted  the  plainti£&  to 
receive  the  rents  of  the  tenants  who  were  willing  to  attorn, 
and  that  the  defendant  relinquished  also  the  machinery,  and 
had  done  all  conditions  precedent,  and  had  been  ready  and 
willing  to  do  all  other  things  necessary  on  his  part  for  put- 
ting an  end  to  the  tenancy,  and  by  way  of  satisfaction  as 
aforesaid ;  and  that  this  action  was  brought  in  fraud  and 
breach  of  the  agreement,  and  that  it  was  entirely  the  &ult  of 
the  plaintiffs  that  such  surrender  was  not  completed.  Held, 
such  plea  did  not  constitute  an  equitable  defence,  within  the 
17  &  18  Vict.  c.  125,  §§  83,  86  (the  common  law  procedure 
act,  1864),  as  a  court  of  equity  would  not  either  compel  per- 
formance of  the  agreement,  or  restrain  the  plaintifis  from 
executing  their  judgment,  without  at  the  same  time  compel- 
ling the  defendant  to  execute  a  surrender  in  writing,  pursuant 
to  the  statute  of  frauds ;  and  that  this  court  had  ^o  power  to 
compel  the  defendant  to  execute  such  surrender.  That  the 
power  of  the  court  to  act,  imder  the  above  sections,  is  con- 
fined to  cases  where  they  are  empowered  to  grant  an  injunc- 
tion absolute  and  without  terms.^ 

§  24  a.  The  plaintiff  was  execution  purchaser  of  goods  and 
a  lease  of  the  defendant,  and  put  in  possession  by  the  sheriff, 
but  received  no  assignment  of  the  term.  The  defendant  hav- 
ing brought  ejectment  and  recovered,  the  plaintiff  files  a  bill 
for  injunction.  The  answer  admits  t^e  plaintiff's  case,  but 
relies  upon  irregularities  in  the  service  of  the  execution.     In- 

^  Mines,  &c.  v.  Magnaj,  2S  Eng.  Law  &  £q.  447. 
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junction  allowed,  with  liberty  to  the  plaintiff  to  take  such 
proceedings  at  law  as  he  might  be  advised  to  perfect  his  title.^ 

§  24  b.  The  plaintiff  brought  a  suit  for  injunction  on  a  cov- 
enant against  the  defendant,  his  tenant,  which  was  dismissed, 
with  costs ;  and  afterwards  an  action  for  rent,  in  which  he 
recovered  judgment.  Damages  were  subsequently  assessed 
in  chambers  for  the  defendant,  on  account  of  the  injunction. 
The  plaintiff  was  also  entitled  to  the  costs  of  an  unsuccess- 
ful summons  to  vary  the  certificate  for  damages  taken  out  by 
the  defendant.  Held,  the  plaintiff  might  set  off  his  judgment 
against  the  damages,  but  not  against  the  costs  of  suit ;  and 
might  also  set  off  his  costs  of  the  summons  against  the  costs 
of  snit.^ 

§  25.  The  service  of  an  injunction,  at  the  suit  of  a  stranger, 
asserting  a  title  to  a  ferry  in  the  possession  of  a  lessee,  and 
restraining  him  firom  interfering  in  the  use  of  the  ferry,  is  not 
an  eviction,  and  therefore  will  not  prevent  the  lessor  firom 
recovering  rent  when  the  bill  is  dismissed.  But  although  a 
sheriff,  serving  an  injunction,  may  have  no  authority  to  expel 
one  firom  the  possession  of  a  ferry,  or  put  another  in,  yet,  if 
he  does  so,  the  lessee  may  consider  it  a  lawfiil  expulsion,  if 
the  plaintiff  in  the  suit  is  invested  with  a  title  paramount  to 
that  of  his  lessor.^ 

§  25  a.  Li  the  nature  of  a  lease  is  a  license.  Where  money 
has  been  expended  or  improvements  have  been  made  and 
buildings  erected  on  the  faith  of  a  parol  license,  equity  will  at 
least  restrain  the  licenser  from  appropriating  the  money  and 
labor  thus  expended,  without  replacing  the  other  party  in  his 
former  situation.^ 

§  26.  The  plaintiff,  a  mortgagee^  brought  a  biU  to  fore* 
close ;   and  the  defendant,  the  mortgagor,  moved  for  an  in- 


1  Jones  V,  Hughes,  1  Hare  (23  Eng.  >  Ricketts  o.  Garrett,  11  Ala.  806. 

Cha.),  38«n.  *  Uazelton   v.  Putnam,  8    ChandL 

*  Throckmorton   v,    Crowley,  Law  117. 
Rep.  (Eng.)  Eq.,  Eehmarj,  1867,  p.  195. 
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junction  against  proceedings  at  law  npon  the  mortgage,  which 
had  also  been  commenced,  upon  the  ground  that  the  plaintiff 
had  lodged  the  title-deeds  with  an  attorney,  who  claimed  a 
lien  upon  them  for  professional  services.  Lord  Redesdale, 
L.  C,  remarked :  ^^  The  general  rule  is  that  when  a  par^  is 
suing  in  this  court,  he  shall  not  be  allowed  to  sue  at  law  for 
the  same  debt.  But  the  case  of  a  mortgagee  is  an  exception. 
—  The  mortgagor  has  a  right  not  to  be  obliged  to  pay  the 
money  on  his  bond,  if  he  is  in  danger  of  not  getting  back  his 
title-deeds  ;  the  mortgagee  can  have  nothing  but  on  condition 
of  reconveying  and  giving  up  the  title-deeds.  —  I  shall  direct 
an  injunction  to  stay  proceedings  at  law,  and  refer  it  to  a 
master  to  take  an  account  of  what  is  due,  and  the  costs  of  the 
proceeding  at  law  —  and  that  the  money  shall  be  paid  into 
the  bank,  to  remain  until  the  title-deeds  are  secured,  and  a 
reconveyance  can  be  had."  The  mortgagor  '*  must  pay  the 
costs  here  also."  ^ 

§  26  a.  It  is  held  that  a  mortgagee  will  be  restrained  by  in- 
junction from  proceeding  at  law  to  sell  the  equity  of  redemp- 
tion.^ (a)  So  where  property  was  under  mnigage  to  its  full 
value,  a  subsequent  judgment  creditor  wiSs  restrained  by  in- 
junction from  selling  the  premises,  and  the  mortgagees  were 
ordered  to  foreclose  with  all  possible  despatch.*  So  the 
assignee  of  a  first  mortgage  may  restrain  a  writ  of  entry 
against  him,  to  foreclose  a  subsequent  mortgage,  which 
embraces  another  lot  now  owned  by  the  assignee  ct  the 
second  mortgage,  and  liable  to  contribute  to  payment  of  the 
mortgage  debt.^  So  the  (Cal.}  statute,  limiting  the  time  for 
issuing  executions  upon  judgments  to  five  years,  is  applicable 
to  a  decree  of  foreclosure  and  sale  of  mortgaged  premises, 
and  an  action  will  lie  to  enjoin  such  sale  after  the  lapse  of 
five  years.^  So  a  mortgagee  will  be  enjoined  against  a  sale 
under  a  power  in  the  mortgage,  where  the  homestead  right  is 

1  Schoole  V,  Sail,  1  Sch.  &  Lef.  176.         *  Duncan  v.  Edwards,  2  Desan.  869. 
*  Seyerns  o.  Woolflton,  3  Green,  Ch.        *  Kilbom  v.Bobbins,  4  Allen,  369. 
SaO.  ^  Stout  V.  Macy,  SS  Cal.  647. 

(a)  See,  as  to  mortgage,  Long,  Ac  v,  Malleiy,  1  Beasl.  93 ;  Mdntier  v.  Shaw, 
6  Alien,  83. 
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not  released.^  So  on  a  decree  in  foreclosure,  the  amount  of 
the  debt  was  paid  by  the  defendant,  and  receipted  for,  and  the 
interest  forfeited  to  the  school-fund  as  usurious,  and  the  costs 
paid.  Six  months  afterwards  the  defendant  conveyed  a  por- 
tion of  the  premises  described  in  the  mortgage,  and  subse- 
quently the  plaintiff  appealed,  and  the  decree  was  reversed, 
and  another  decree  entered  for  the  foreclosure  of  the  mort- 
gage. Held,  the  purchaser  might  enjoin  a  sale  under  the 
decree  for  foreclosure,  and  that  he  was  not  to  be  charged  with 
notice  of  the  right  to  appeal,  pendente  lite?  So,  in  1828,  B. 
mortgaged  to  P.  one  acre  of  land  to  secure  $1700,  and,  in 
1829,  conveyed  part  of  the  mortgaged  premises  to  E.,  and  on 
the  same  day  P.  released  this  part  from  his  mortgage.  On 
the  following  day,  P.  assigned  his  mortgage  to  A.,  with  notice 
of  the  release ;  and  the  land  thus  conveyed  and  released  sub- 
sequently became  vested  in  the  complainants.  In  1844,  A. 
filed  his  bill  for  foreclosure  and  made  the  complainants  parties, 
and,  taking  no  notice  in  his  bill  of  the  release,  procured  a 
decree  for  the  sale  of  the  whole  premises.  After  the  decree, 
but  before  a  sale  undei;it,  A.  informed  the  complainants,  that 
he  disclaimed  all  right  to  the  land  so  held  by  them,  and  aD 
intention  to  disturb  them  in  respect  thereto.  The  entire 
mortgaged  premises  were  afterwards  sold  by  the  sheriff,  under 
the  decree,  to  the  defendant,  who  at  the  time  of  his  pur* 
cCase  knew  of  the  release,  and  of  the  claim  of  the  complain- 
ants under  it.  Held,  on  a  bill  filed  by  the  complainants,  to 
restrain  the  defendant  from  proceeding  at  law  to  recover 
possession  of  the  part  released,  and  from  aliening  the  title 
thereto ;  that  the  facts  furnished  a  strong  case  for  equitable 
relief,  and  the  injunction  granted  on  filing  the  bill  was  made 
perpetual.' 

§  26  b.  An  injunction  should  be  granted,  until  a  hearing,  to 
restrain  the  sale  of  lands  and  farming  stock,  alleged  to  be  con- 
veyed to  the  defendant  by  a  deed,  absolute  on  its  face,  but 
intended  only  as  a  mortgage,  and  put  in  its  present  form 
through  his  fraud  and  oppression.     The  answer  denied  the 

1  Boyd  V.  Cudderback,  31  ni.  113.  '  Pienon  o.  Byerson^  1  McCart  181. 

'  DftTis  V.  Bonar,  15  Iowa,  171. 
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fraud,  and  any  agreement  for  redemption,  but  contained 
admissions,  which,  taken  in  connection  with  the  bill,  furnished 
probable  ground  of  belief  in  the  plaintiiTs  allegations.^  But, 
un  the  other  hand,  the  plaintiff  gave  to  the  defendant,  as 
security  for  a  loan,  an  absolute  deed  of  land,  taking  back  his 
bond  to  reconvey,  on  payment  at  a  certain  day,  but  not  after- 
wards, and  a  lease  till  that  day.  Upon  non-payment,  the 
defendant  brought  an  action  against  the  plaintiff,  as  a  tenant 
holding  over  contrary  to  the  terms  of  his  lease ;  pending 
which  action  the  plaintiff  brought  a  suit  against  the  defendant, 
praying  that  the  deed  and  bond  might  be  adjudged  a  mort- 
gage, and  the  defendant  perpetually  enjoined  from  further 
suit  to  recoyer  the  premises.  Held,  the  plaintiff  was  not 
entitled  to  a  perpetual  injunction  ;  but  judgment  must  be  en- 
tered for  the  plaintiff,  provided  he  should  pay  the  amount 
due,  with  costs,  within  a  time  specified ;  otherwise  his  com- 
plaint must  be  dismissed.' 

§  27.  Where  a  mortgage  of  personal  property,  given  to 
secure  a  bond  payable  in  three  years,  yrith  interest  annually, 
and  containing  a  provision,  that,  on  default  of  payment  of  the 
principal  sum,  or  of  the  interest,  at  any  time  when  the  same 
should  become  due,  it  should  be  lawful  for  the  mortgagee  to 
grant,  sell,  <bc.,  was  foreclosed  for  the  first  instalment  of  in- 
terest; held,  the  mortgagee  had  a  right  to  foreclose  and.  collect 
the  whole  debt.  But  on  the  coming  in  of  the  mortgagee's 
answer,  with  application  to  dissolve  an  injunction  obtained  by 
the  mortgagor,  it  appearing  that  some  of  the  property  for 
which  the  debt  was  incurred  was  greatly  impaired  in  value ; 
held,  the  injunction  should  be  continued,  until  there  could  be  a 
hearing  on  the  merits.^ 

§  28.  Where  a  purchaser  of  mining  lands,  machinery,  and 
other  property,  gave  a  mortgage  on  the  property  to  secure  the 
purchase-money,  and,  on  account  of  difficulties  arising  in  the 
title  to  portions  of  the  property,  it  was  agreed  in  writing,  on 

1  Peeler  V.  Bairinger,  1  Wins.  (N.  C.)        '  SheOman  v.  Soott,  Chari.  B.  U 
No.  2  (£q.)  5.  380. 

3  Plato  V,  Boe,  U  Wis.  453. 
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certain  condidons  as  to  paying  interest  and  a  sum  down^sthat 
the  payment  of  the  residue  of  the  purchase-money  should  be 
postponed  until  certain  suits  about  some  of  the  property  should 
be  settled ;  it  appearing  that  such  conditions  had  been  com- 
pUed  with,  held,  an  injunction  to  restrain  the  mortgagee  from 
selling  for  the  purchase-money  due  ought  not  to  have  been 
dissolved  on  the  coming  in  of  the  answer,  but  it  should  be 
continued  until  further  order.^ 

§  29.  Li  Iowa,  in  a  proceeding  in  equity  to  enjoin  a  sum- 
mary foreclosure,  tmder  Code,  c.  118,  the  court  has  power, 
under  §  2084,  to  decree  a  foreclosure  in  fitvor  of  the  respond- 
ent, without  a  cross-bill  or  anything  praying  a  foreclosure.^ 

§  29  a.  After  forfeiture,  the  mortgagee,  even  without  fore- 
closure, may  upon  due  notice  sell  and  transfer  the  absolute 
right  to  chattels ;  and  actual  possession  is  not  essential  to  sup- 
port his  title.^  So  an  allegation,  that  the  mortgagee  threatens 
and  is  about  to  sell  the  mortgaged  premises,  absolutely  and 
without  right  of  redemption,  is  no  ground  for  an  injunction 
against  his  proceeding  to  foreclose  by  advertisement.^  So  a 
court  of  equity  wUl  not  enjoin  an  action  of  ejectment  by  a 
mortgagee,  to  recover  the  mortgaged  premises,  where  no  dis- 
covery is  prayed,  and  performance  of  the  condition  is  insisted 
upon  by  the  mortgagor  as  his  ground  of  relief.^  So  a  secret 
understanding  between  A,  a  mortgagor,  and  B,  a  mortgagee, 
for  a  sham  sale  of  the  mortgaged  premises  to  B,  in  order  to 
defraud  G,  will  not  sustain  a  bill,  brought  by  A,  to  restrain  B 
from  selling  the  property  for  his  own  benefit.®  So  the  mort- 
gagees of  the  corporate  property  of  a  railroad  brought  suit  for 
foreclosure,  and  at  the  same  time,  from  the  same  court,  ob- 
tained an  order  appointing  a  receiver,  from  which  the  company 
appealed,  and  also,  by  the  proper  undertaking,  stayed  proceed- 
ings in  the  lower  court.  Before  decision  of  the  appeal,  the 
mortgagees  discontinued  their  foreclosure  suit,  and  notified  the 
defendants  of  its  discontinuance,  and  of  their  readiness  to  pay 

^  High,  &c.  Co.  V.  Grier,  4  JoneSj  £q.        *  Armstrong  v.  Sanfhrd,  7  Min.  49. 
132.  »  Henry  v.  Tupper,  1  Williams  (Vt), 

*  Westfall  V.  Lee,  7  Harke,  12.  518. 
9  Chapman  r.  Hunt,  2  Beasl.  370.  ^  Randall  v,  Howard,  2  Black,  586. 
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accnied  costs,  also  offering  that  the  order  for  the  receiver 
might  be  cancelled,  and  to  pay  the  costs  upon  that  also.  Held, 
the  mortgagees  must  go  out  of  conrt  in  their  foreclosure  suit, 
perhaps  on  such  terms  as  the  court  below  might  see  fit  to 
impose ;  that  the  appeal  fell  as  a  matter  of  course,  and  there 
was  no  ground,  at  the  request  of  the  company,  to  enjoin  the 
proceedings  of  parties  who  had  obtained  possession  of  the 
road  by  virtue  of  certain  proceedings  in  the  United  States 
District  Court.^ 

§  29  b.  In  an  action  in  equity  for  the  release  and  discharge 
of  a  mortgage,  executed  by  the  petitioner  to  the  defendant, 
the  answer  put  in  issue  the  allegations  of  the  complaint,  but 
did  not  ask  for  affirmative  relief.  The  plaintiff  petitioned  for 
and  obtained  an  injunction  against  a  foreclosure  by  advertise- 
ment, pending  the  action.  On  appeal  fix>m  the  order  allowing 
the  injunction,  held,  under  the  (Min.)  statute,  a  mortgagee 
has  two  remedies  or  methods  of  foreclosing  his  mortgage,  and 
could  not,  in  such  action,  be  compelled  to  ask  for  affirmative 
relief,  or  be  barred  from  foreclosing  by  advertisement.' 

§  29  c.  Though  a  party,  proceeding  to  foreclose,  by  adver- 
tisement, and  sell  the  property  for  more  than  was  due,  may  be 
restrained  by  injunction ;  equity  will  not  ordinarily  interfere 
in  such  case,  unless  it  is  shown  that  great  or  irreparable  injury 
would  be  suffered  by  the  applicant,  or  that  he  is  entitled  to 
more  immediate  relief  than  can  be  obtained  by  the  ordinary 
course  of  proceedings,  and  that  his  rights  are  clear,  beyond 
reasonable  doubt.  The  fiu^ts  must  be  stated,  from  which  the 
court  can  find  that  such  injury  would  result ;  the  opinion  of 

the  petitioner  is  not  sufficient.^ 

« 

§  29  d.  Equity  will  not  enjoin  a  pending  suit  to  foreclose, 
although  the  holder  of  the  equity  of  redemption  oflbrs  in  his 
bill  to  redeem.^ 


iSpanlding  v.  Milwrnvkee,  Sac.,  19       *  lb. 
WiB.  607.  «  Kflborn  v.  Bobbmt,  S  Allen,  466. 

s  Montgomery  v,  McEwen,  9  Min. 
108. 
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§  80.  Equity  will  not  enjoin  an  action  of  ejectment  bj  a 
mortgagee,  to  recover  the  mortgaged  premises,  where  no  dis- 
covery  is  prayed,  and  a  performance  of  the  condition  is  insisted 
upon  by  the  mortgagor  as  his  ground  of  relief.^ 

§  31.  An  injunction  will  not  be  granted  to  restrain  a  mort^ 
gagee,  where  he  advertises  the  mortgaged  property  for  sale, 
^'to  the  full  extent  of  the  powers  derived  to  or  by  him  imder 
and  by  virtue  of"  the  mortgage  deed,  '^and  not  other- 
wise*   • 

§  SI  a.  A  suit  for  the  mortgaged  note  will  not  be  enjoined, 
upon  the  ground  that  the  mortgagee,  having  a  power  of  sale, 
has  contracted  to  sell  part  of  the  estate  for  a  sum  exceeding 
£he  amoimt  due  on  the  note.^ 

§  81  b.  Although,  ordinarily,  the  equi^  of  redemption  of  a 
mortgage  of  chattels  in  possession  may  be  sold  under  an  exe- 
cution against  the  mortgagor,  equity  wUl  not  permit  it,  where 
of  necessity  it  will  greatly  impair  the  rights  of  the  mortgagee.^ 
But  a  bill  brought  by  the  holder  of  a  mortgage,  which  is 
subject  to  a  judgment,  to  enjoin  a  levy  upon  such  judgment, 
must  allege  that  the  mortgagor,  at  the  time  of  the  issue  and 
levy  of  the  execution,  had  the  legal  title  to  the  land.'  And  a 
purchaser  of  mortgaged  property  at  a  foreclosure  sale,  who  has 
not  yet  received  the  sheriff's  deed,  cannot  enjoin  a  sale  of  the 
equity  of  redemption,  ordered  in  a  suit  brought  to  enforce  a 
mechanic's  lien,  to  which  suit  he  was  not  made  a  party .^  So 
where  A  executed  to  the  plaintiff  a  deed  of  real  estate,  which 
was  subsequently  levied  on  by  an  execution  creditor  of  A ; 
and  the  plaintiff  sought  to  restrain  the  sheriff's  sale,  as  cast- 
ing a  cloud  upon  his  title ;  but  the  deed  was  adjudged  to  be  in 
effect  a  mortgage  :  held,  that  there  was  no  ground  for  the  bill, 
as  the  sale  passed  only  A's  actual  interest.^ 

1  Henry  v.  Tapper,  1  WilliamB,  518.        *  Smithnrst  v.  EdmnndB,  1  McCart. 
s  York,  &c  V.  Myers,  41  Maine,  109.    408. 

'  Willes  V.  Leyett,  1  De  Q.  &   8.        *  Massie  v.  Wflson,  16  Iowa,  390. 
392.  *  MacoYich  v.  Wemple,  16  Cal.  104. 

t  Pnrdy  v.  Irwin,  18  Cal.  350. 
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§  82.  Where  a  mortgage  is  made  for  the  purchase-money 
of  land,  it  is  held  that  equity  will  not  enjoin  a  foreclosure  for 
want  of  title  in  the  mortgagee,  who  conveyed  with  warranty, 
without  an  allegation  of  fraud,  mistake,  or  irreparable  injury. 
Otherwise,  the  remedy  is  on  the  covenants.^  Nor  against  an 
assignee  of  the  mortgagee,  the  mortgagor  having  retained  pos- 
session and  given  a  new  bond  and  mortgage  to  the  assignee.' 
But  where  land  purchased  and  mortgaged  back  is  subject  to 
liens  against  the  vendor,  for  more  than  the  amount  of  pur- 
chase-money sued  for ;  such  suit  may  be  enjoined,  until  they 
are  reduced  to  that  point.'  So  where,  previous  to  the  obtain- 
ing of  an  order  of  seizure  and  sale  for  the  price  secured  by 
mortgage  on  the  property  sold,  the  vendee  had  commenced  an 
action  of  quanti  minoris  against  the  vendor,  which,  if  success- 
fiil,  would  absorb  the  amount  of  the  executory  demand  ;  held, 
an  injunction  against  the  order  should  be  perpetuated,  without 
prejudice  to  the  defendant's  eventual  rights.^ 

§  88.  Where  a  corporation,  holding  a  mortgage  to  secure 
money  loaned  at  seven  per  cent.,  the  money  having  been 
advanced  in  the  shape  of  certificates  of  deposit  payable  in 
twenty  years  at  five  per  cent.,  was  proceeded  against  and 
enjoined  from  foreclosing  the  mortgage,  because  it  appeared 
doubtful  whether  the  transaction  was  legal ;  the  <jourt  refused 
to  dissolve  the  injunction  on  the  coming  in  of  the  answer,  but 
allowed  the  corporation  to  file  a  cross-bill  to  compel  a  sale  of 
the  property.* 

§  88  a.  Where  an  injunction,  against  selling  the  mortgaged 
premises  under  a  decree  in  a  foreclosure  suit,  is  dissolved, 
the  damages  should  include  the  interest  upon  the  whole  sum, 
the  collection  of  which  was  either  suspended  or  defeated,  the 
counsel  fees  for  obtaining  the  dissolution,  the  taxable  costs 
of  so  much  of  the  proceedings  in  the  suits  as  were  necessary 
to  obtain  such  dissolution,  and  the  costs  of  the  reference  to 

^  Crockero .  BobertBon,  S  Clarke,  404 ;  *  Arnold  v.  Curl,  I S  Ind.  339. 

Yoang  0.  BuUer,  1  Head,  640 ;  Stipe  *  Walker  v,  Cucnllu,  16  La.  An.  6S9. 

V,  Stipe,  2  lb.  169.  *  Stoney  v.  American,  &&,  4  Edw. 

sBompos  V,  Flatner,  1  John.  Ch.  Ch.  332. 
213. 
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a  master  to  ascertain  the  amount  of  the  damages.  And,  the 
purchaser,  upon  foreclosure  and  sale,  being  entitled  to  the  grow- 
ing crops  or  emblements,  as  against  the  mortgagor ;  the  value 
of  such  crops  taken  off  by  the  mortgagor,  during  the  time  in 
which  the  sale  was  suspended,  should  be  allowed  as  a  part  of 
the  defendant's  damages.^ 

§  33  b.  If  either  the  mortgagor  of  lands,  or  purchasers 
from  him,  pending  a  suit  for  foreclosure,  or  after  a  sale,  re- 
vise to  surrender  possession  to  the  purchaser  under  the  de- 
cree ;  the  court,  on  motion,  may  order  that  he  deliver  posses- 
sion. If  disobeyed,  an  injunction  may  issue,  and,  on  proof  of 
service  of  the  injunction,  and  continued  refusal,  the  purchas- 
er may  proceed  either  by  attachment  or  by  a  writ  of  assist- 
ance.    Pro  hac  vice,  the  purchaser  is  a  party  to  the  decree.' 

§  33  c.  The  owner  of  one  of  several  parcels  of  land,  which 
are  liable  ratably  to  contribute  to  the  payment  of  a  common 
incumbrance,  cannot  enjoin  the  sale  of  his  parcel  in  satisfac- 
tion of  such  incumbrance,  until  the  amount  to  be  paid  by  the 
respective  owners  is  settled.^ 

§  83  d.  A  late  case  in  Massachusetts  presents  the  singular 
concurrence  of  facts,  that  a  plaintiff  in  equity  brought  a  bill 
for  relief  on  account  of  fraud,  and  praying  for  an  injunction 
against  a  sale  by  the  defendant  of  property  mortgaged  to  him 
with  power  of  sale,  the  plaintiff  having  himself  sold  imder  a 
similar  power  other  property  mortgaged  to  the  defendant, 
which  mortgage,  with  the  note,  was  assigned  to  the  plaintiff. 
And  it  was  held,  that,  having  been  induced  by  fraud  to  pur- 
chase the  latter  note  and  mortgage,  and  sold  the  property  for 
less  than  the  amount  of  the  note,  before  notice  of  the  fraud ; 
the  plaintiff  might  maintain  the  bill  without  first  taking  legal 
measures  to  collect  the  note.  And  a  decree  was  rendered, 
that  the  note  given  by  the  plaintiff  be  given  up  to  him,  and 
the  mortgage  discharged ;  the  injunction  made  perpetual ;  and 
for  the  balance  due  him  on  rescission  of  the  contract.^ 

1  Aldrich  i;.  Reynolds,  1  Barb.  Ch.        '  Massie  v.  Wilson,  16  Iowa,  390. 
613.  *  Franklin  v.  Greene,  2  Allen,  519. 

^  Jackson  v,  Warren,  32  HI.  331. 
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§  84.  Doubts  have  been  sometiines  expressed,  whether  an 
injunction  would  be  granted  against  the  commission  of  vkuU 
by  a  mortgagor,  as,  for  e»unple,  by  the  cuttiiig  of  timber; 
the  mortgagee  being  held  in  fitolt  for  leaving  him  in  posses- 
sion.^ So  it  has  been  held  that  the  court  would  not  thus 
interfere,  unless  first  satisfied  that  the  security  was  defective.' 
But  it  is  now  the  prevailing  doctrine,  that  the  mortgagee  may 
have  an  injunction,  though  the  debt  is  not  due,  if  the  mort- 
gagor in  possession  commits  waste,  or  in  any  way  attempts 
to  diminish  the  value  of  the  property ;  or,  if  it  consists  of 
personalty,  where  he  is  about  to  sell  or  remove  it  beyond  the 
reach  of  his  creditor  or  the  court.'  An  injunction  lies  m<»e 
especially,  where  the  mortgagor  is  insolvent  or  the  land  is 
scanty  security  for  the  debt.  So  it  will  be  granted  for  the 
destruction  of  underwood,  if  contrary  to  the  usual  course  of 
husbandry ;  though  not  of  underwood  generally,  even  though 
the  mortgagor  is  insolvent  or  a  bankrupt.^  So  after  decree 
for  an  account  under  a  bill  of  foreclosure,  though  not  praying 
an  i]\junction,  if  the  mortgagor  attempts  to  cut  timber,  the 
court  will  enjoin  him.^ 

§  35.  If  the  interest  of  the  estate  require  that  the  wood  be 
cut,  chancery  may  make  provision  for  the  cutting  of  it  upon 
the  mortgagor's  giving  security.  Thus,  where  a  large  pro- 
portion, in  value,  of  pine  woodland  was  burned  over,  and  it 
was  proper,  in  order  to  save  the  burned  wood  firom  rotting, 
and  for  the  permanent  benefit  of  the  estate  in  reference  to 
the  new  growth,  that  the  burned  wood  should  be  cut  off,  the 
land  without  the  wood  being  of  small  value ;  and  the  mor^ 
gagor  was  proceeding  to  cut  it,  when  the  mortgagee  obtained 
an  injunction :  held,  the  value  of  the  wood  should  be  ascer- 
tained by  a  reference,  in  order  that  the  mortgagor  might  give 
security.® 

1  Uibonie  v.  Usborne,  1  Dick.  75.  1  Jac  &  W.  SSI ;  Hainpton  v.  Hotoa» 

*  King  V.  Smith,  2  Hare,  S39.  S  Yes.  105  ;  Brown  v.  Stewart,  1  Md. 

"  Chapman  v.  Hunt,  2  Beasl.  970;  Ch.  S7;  Ensign  v.  Colbnni,  11  Paige, 

Kelson  u.  Pinegar,80  El.  473  ;  Salmon  503. 

V.  Clasett,  8  BUnd,  180 ;  5  G.  &  John.  *  Wright  ».  Atkins,  1  Yes.  &  B.  314. 

814;  Mnrdock,  2BIand,  461.  *Bri<dL  v.  Gelsinger,  1  Halst.  Ch. 

« Bunker  v.  Locke,  15  Wis.  635;  391. 
1  Pow.  165;  HumphiVTB  v,  Harrison, 


CH.  XXVni.]  LANDS  —  MORTGAGE.  663 

§  86.  A  purchaser  of  part  of  a  mortgaged  estate  may  have 
an  injonction  against  waste,  hj  an  assignee,  for  benefit  of 
creditors,  of  the  mortgagor,  of  another  part ;  standing  in  the 
light  of  a  surely  for  the  mortgage  debt.^ 

§  37.  A  mortgagor  in  possession,  after  a  sale  under  decree 
and  execution,  will  be  restrained  from  waste.' 

§  38.  An  injunction  against  a  mortgagor,  restraining  him 
from  quarrying  on  a  quarry  lot,  the  half  of  which  was  con- 
veyed as  such  to  him  by  die  mortgagee,  and  to  secure  the 
consideration  for  which  conveyance  the  mortgage  was  given  ; 
was  dissolved,  on  an  answer  denying  the  charges  in  the  bill, 
from  which  it  might  be  inferred  that  the  defendant  was  im- 
properly impairing  the  value  of  the  mortgaged  premises  and 
endangering  the  complainant's  security.'  So  another  creditor 
of  a  raiboad  company,  which  had  mortgaged  its  road  and 
equipments,  levied  on  the  personal  property  of  the  company, 
while  in  their  possession,  and  before  the  maturity  of  the  mort- 
gages. The  mortgagees  applied  for  an  injunction,  on  the 
ground  that  the  rolling  stock  was  necessary  to  enable  the  com- 
pany to  pay  interest  as  it  was  to  become  due.  Held,  in  the 
absence  of  any  averment  that  the  property  left  aftier  the  levy 
would  be  insufficient  to  pay  the  principal  and  interest  upon  the 
next  default,  the  injunction  could  not  issue.^  And  a  mort- 
gagor wiU  not  be  compelled  to  repair,  where  the  estate  has 
been  injured  without  his  fault ;  as,  to  rebuild  in  case  of  destruc- 
tion by  fire.* 

§  39.  An  injunction  may  be  granted  against  the  mortgagor, 
where  the  mortgage  is  for  years.*  (a) 

1  Johnson  v.  White,  11  Barb.  194.  «  Ck>e  v.  Knox,  ftc,  10  Ohio  (N.  S.), 

*  Phoenix  v.  Clark,  2  Halst  Ch.  447.  412. 

*  Verviden  i;.  Older,  4  Halst.  Ch.  *  Campbell  v.  Macomb,  4  John.  Ch. 
9S.  S34  ;  Reid  v.  Bank,  &c.,  1  Sneed,  26S. 

•  Farrant  v,  Lorel,  3  Atk.  723. 

(a)  In  Massachnsetts,  where  a  mortgagee  has  brought  a  snit  for  foreclosure 
Of  poesession,  the  court  or  any  justice  thereof,  in  term  time  or  vacation,  may 
iarae  an  injunction  against  waste,  done  or  threatened  by  the  mortgagor,  or  anj 
person  claiming  under  him,  or  by  his  permission.    Sts.  1852,  S92 ;  Gen.  Sts. 
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§  40.  If  after  a  decree  for  foreclosure  the  mortgagor  begiii 
to  commit  waste,  he  will  be  restrained  bj  injmiction,  though 
no  injunction  is  prayed  in  the  bill.^ 

§  41.  Where  a  mortgagee  in  fee  in  possession  commits  waste 
by  cutting  down  timber,  and  the  money  arising  from,  the  sale 
of  the  timber  is  not  applied  in  sinking  the  interest  and  prin- 
cipal of  his  mortgage;  the  court,  on  a  bill  brought  by  the 
mortgagor  to  stay  waste,  and  a  certificate  thereof,  will  grant 
an  injunction.^ 

§  42.  On  a  sale  of  mortgaged  premises,  in  a  suit  to  fore- 
close, if  the  tenant  in  possession  refuses  to  deliver  them  up, 
the  court  will  grant  an  order  to  deliver  possession,  and,  in 
default  thereof,  an  injunction  will  issue.^ 

§  43.  Where  a  mortgagee  has  a  judgment  at  law,  there 
need  be  no  decree  in  personam  against  the  mortgagor  praying 
to  be  permitted  to  redeem,  but  the  amount  to  be  paid  should 
be  fixed  by  the  decree,  and,  if  paid  by  a  certain  day,  the  in- 
junction  perpetuated,  and  the  defendant's  claim  released,  and, 
if  not  paid,  the  property  should  be  sold ;  and  where  the  prop- 
erty was  in  the  mortgagor's  hands,  if  not  surrendered  to  be 
sold,  and  the  money  could  not  be  got  from  the  complainant, 
the  bill  should  be  dismissed,  and  the  injunction  dissolved.^ 

§  43  a.  Where  mortgaged  personal  properly  is  delivered  to 
the  mortgagee,  and  there  is  a  continued  change  of  possession, 
the  mortgagee  is  not  entitled  to  an  injunction  to  restrain  a 
subsequent  execution  against  the  mortgagor,  as  he  has  a  per- 
fect remedy  at  law.^ 

§  43  b.  So  an  injunction  will  not  be  granted,  to  restrain  a 
party  from  selling,  on  an  execution  against  a  mortgagor,  per- 
sonal property  mortgaged  to  the  complainant  to  secure  an  an- 
tecedent debt,  where  the  execution  was  issued,  although  not 
actually  levied,  prior  to  the  execution  of  the  mortgage.^ 

^  Goodman  v.  Kine,  8  Beav.  879.  *  Chaney  v.  Cooke,  5  Monr.  S48. 

s  Farrant  v.  Lovel,  3  Atk.  783.  ^  Warner  v.  Paine,  3  BmA.  Ch.  690l 

*  Ladlow  V,  Lanaing,  Hopk.  281.  *  lb. 
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§  44.  Where  a  conveyance  of  land  is  obtained  without  de- 
ception, but  upon  a  verbal  promise  subsequently  to  secure  the 
purchase-money  by  a  mortgage,  which  the  grantee  afterwards 
reftises  to  do ;  this  will  not  constitute  a  sufficient  ground  for 
enjoining  him  from  selling  the  land.^ 

§  44  a.  A  bill  alleged  indebtedness  to  the  plaintiff  of 
$2,045.12,  that  the  debtor  had  property  of  about  $20,000  in 
value,  that  he  had  mortgaged  the  same  to  secure  the  sums  of 
$5,396.72,  $2,567.25,  and  $3,100,  and  had  made  a  sale  of  a 
part  thereof  to  secure  the  sum  of  $2,950,  which  last  mortgage 
and  sale  were  alleged  to  be  ftuudulent,  without  consideration, 
and  made  for  the  purpose  of  defrauding  the  complainants ; 
and  prayed  that  the  last  mentioned  mortgage  and  sale  might 
be  declared  void,  that  an  injunction  might  issue,  and  a  receiver 
be  appointed.  No  proof  having  been  offered  of  the  claims  of 
the  complainants  except  the  affidavit  of  one  of  them;  the 
mortgagee  having  answered,  upon  oath,  that  the  consideration 
of  the  mortgage  attacked  as  fraudulent  ^^  was  true  and  bond 
fide^  as  therein  set  forth ; "  and  the  property  of  the  defendant 
being  several  thousand  dollars  more  than  his  liabilities,  as  set 
forth  by  the  bill :  held,  that  a  decree  of  the  lower  court, 
granting  an  injunction,  was  erroneous,  and  must  be  reversed.^ 

§  45.  A  indorsed  for  B  certain  notes  given  by  B  in  part 
payment  of  a  steamboat,  and  B,  to  secure  A,  mortgaged  the 
boat,  and  agreed  to  insure  and  assign  the  policy  to  A.  B  after- 
wards, being  in  failing  circumstances,  assigned  all  his  estate, 
including  the  boat,  to  C.  A  filed  a  bill  in  chancery  against 
B  and  C,  alleging  the  assignment,  the  insolvency  of  B,  and 
that  he  had  neglected  to  insure  the  boat  and  assign  the  policy ; 
that  C  denied  the  right  of  A  as  mortgagee,  claimed  an  exclu- 
sive right  to  the  boat,  to  enable  him  to  execute  his  trust,  and 
avowed  his  purpose  to  employ  and  sell  it  irrespective  of  A's 
lien,  and  that  C  was  unable  to  make  good  a  loss  resulting  from 
the  destruction  of  the  boat,  or  its  condemnation,  to  satisfy  the 
demand  of  persons  furnishing  supplies,  &c.     Held,  although 

1  Ellsworth  V,  Starbird,  32  Maine,        >  Nosbanm  v.  Stein,  12  Md.  315. 
176. 
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neither  of  the  notes  was  due,  chancery  wonld  interpose,  so  as 
to  make  the  boat  sabservient  to  A's  lien,  upon  the  principle 
quia  timet?' 

§  46.  A,  in  Mississippi,  having  made  a  second  mortgage, 
covering  all  his  property,  which  was  fraudulent  on  its  face,  in 
conveying  perishable  property  to  secure  a  debt  on  long  time, 
with  liberty  to  A  to  use  a  portion  of  it,  and  fearing  lest  his 
equity  of  redemption  might  be  sold  on  execution,  sent  to  Ken- 
tucky for  his  brother-in-law,  and  sold  to  him  the  entire  prop- 
erty, amounting  to  about  $200,000,  for  the  consideration  that 
B  would  pay  the  incumbrances,  nearly  equal  to  the  value  of 
the  property.  Bill  in  equity  by  B,  to  enjoin  an  execution 
afterwards  levied  on  the  property.  A  had  retained  the  prop- 
erty for  two  years  after  his  conveyance,  and  B  knew  his  situa- 
tion, although  it  was  the  opinion  of  a  witness,  &miliar  with 
the  parties,  that  the  sale  was  £ur  and  honest.  Held,  B  stood 
in  no  better  situation  than  A,  and  the  bill  should  be  dis- 
missed ;  and  this,  although  B  had  subsequently  executed  his 
notes  to  the  assignees  of  the  creditors  preferred  by  the  mort- 
gages, payable  in  instalments,  for  the  amount  of  their  respec- 
tive debts,  the  assignees  retaining  the  original  mortgages  for 
their  security.* 

§  47.  A  bill,  setting  out  a  promise  by  the  defendant  to  give 
a  mortgage  of  all  Ws  stock  m  trade,  and  chaixing  that  he  now 
refuses  to  Ailfil  his  promise,  and  is  selling  his  stock,  and  the 
complainant,  being  a  large  creditor,  fears  to  lose  his  securi^, 
shows  an  equitable  lien,  and  will  authorize  an  injunction.* 

§  48.  The  questions,  whether  after  foreclosure  of  a  mort- 
gage, insufficient  in  value  to  satisfy  the  debt,  the  mortgagee 
may  maintain  an  action  at  law  for  the  balance  of  the  debt, 
with  a  deduction  of  the  value  of  the  estate  ;  and  whether  by 
the  bringing  of  such  action  the  foreclosure  is  opened  and  the 
right  of  redemption  revived :  have  given  rise  to  many  appli- 

^  Walker  v,  l^er,  11  Ala.  1067.  •  Trieber  v.  BugeM,  11  Md.  45S. 

*  Fanners',  &c  v.  Donglau,  11  S.  & 
M.  469. 
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cations  for  the  process  of  injanction.  Thus  the  bQl  in  the 
original  caase  by  the  mortgagee  was,  that  the  defendant,  the 
mortgagor,  might  redeem  or  stand  foreclosed,  and  there  was 
the  common  decree  of  foreclosure  ;  the  defendant  not  paying 
the  money  reported  due  by  the  time  appointed,  he  was  abso- 
lutely foreclosed.  The  plaintiff,  the  mortgagee,  afterwards 
sold  the  estate  so  foreclosed,  and  the  money  produced  by  the 
sale  not  amounting  to  what  was  reported  on  the  mortgage,  he 
brought  his  action  against  the  mortgagor  to  recover  the  defi- 
ciency. The  plaintiff  in  this  suit  thereupon  brought  his  bill 
for  an  injunction,  to  stay  the  defendant's  proceeding  at  law, 
upon  the  ground  that  having  got  his  pledge,  he  could  have  no 
more,  and  obtained  an  injunction  till  answer  and  further  order. 
Upon  showing  cause  for  continuance  of  the  injunction,  his 
Lordship  (Lord  Thurlow)  was  clear,  that  the  defendant,  the 
mortgagee,  under  the  mortgagor's  covenant  in  the  mortgage 
deed,  was  entitled  to  be  paid  what  was  due  on  the  mortgage  ; 
that  so  long  as  he  kept  the  estate,  he  must  take  the  pledge  as 
a  satisfaction,  because,  by  not  knowing  what  it  would  produce, 
he  would  not  say  anything  was  due,  but  if  he  sold  the  estate 
&irly,  and  without  collusion,  and  for  the  best  price,  it  would 
then  appear  whether  it  produced  the  amount  of 'the  money 
reported  due  ;  and  to  the  extent  of  what  it  did  not,  the  mort- 
gagee had  a  right,  and  so  it  was  now  established,  to  bring  an 
action  against  the  mortgagor  to  recover  the  deficiency.  In-* 
junctipn  dissolved.^ 

§  49.  In  the  case  of  Perry  v.  Barker,'  Lord  Eldon  inti- 
mated an  opinion,  that  a  suit  would  not  lie  upon  the  debt 
afler  a  sale  of  the  land,  because  the  mortgagee  no  longer  had 
power  to  reconvey  the  estate ;  but  at  the  same  time  remarked, 
that  Lord  Thurlow  had  decided  that  the  action  might  be 
maintained,  either  before  or  after  a  sale.  In  a  subsequent 
hearing  of  the  same  case.  Lord  Erskine  held,  that  an  action 
would  lie  upon  the  bond  after  foreclosure ;  but  the  right  of 
redemption  was  thereby  revived,  and,  if  the  mortgagee  had 
sold  the  land,  he  should  be  allowed  time  to  get  it  back.     But 

^  Tooke  V.  Hartley,  2  Dick.  785.  >  S  Yes.  527. 
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where  this  could  not  be  done,  that  the  suit  would  be  restrained 
by  a  perpetual  injunction.^ 

§  50.  A  mortgagee  for  a  long  term  obtained  a  decree  of 
foreclosure,  took  possession,  sold  the  estate  at  auction,  and 
afterwards  called  upon  the  mortgagor  for  the  balance  of  the 
debt,  with  interest  from  completion  of  the  sale,  and  brought 
an  action  upon  the  mortgage  bond.  The  plaintiff  files  a  bill 
praying  for  redemption  and  injunction,  or  that  the  defendant 
may  be  decreed  to  have  elected  to  take  the  premises  in  satis- 
faction of  his  debt,  to  deliver  up  the  bond,  and  be  forever  re- 
strained from  proceeding  against  the  plaintiff.  Lord  Eldon 
said :  "  No  case  has  been  produced,  previous  to  1786,  in 
which,  after  a  foreclosure,  the  mortgagee  has  brought  the 
estate  to  sale,  and  aft;erwards  brought  an  action  for  the  money. 
That  circumstance  has  some  weight.  The  action  in  that  case 
must  have  been  for  the  whole  money,  for  it  was  an  action 
upon  the  bond.  But  consider  how  it  would  be  if  the  action 
was  upon  the  covenant,  laying  the  damages  for  the  remainder 
of  the  money.  It  is  not  very  consistent  to  say,  you  open  the 
foreclosure,  desiring  him  to  bring  in  only  the  remainder  of  the 
money ;  for  the  consequence  of  opening  the  foreclosure  would 
be,  that  a  new  account  should  be  taken  of  the  principal  and 
interest ;  and  the  money  to  be  brought  in  upon  that  footing 
should  be  all  that  is  due,  or  nothing.  The  case  of  Tooke  v. 
Hartley  certainly  does  not  decide  this ;  for  the  estate,  in  fiict, 
sold  or  not,  was  in  the  possession  of  the  mortgagee ;  and  if 
placed  in  the  same  situation  as  if  there  had  been  no  fore- 
closure, the  estate  being  in  his  possession,  what  was  required 
by  justice  as  to  the  reconveyance  might  be  done  by  the  court. 
But  where  it  is  sold  to  a  stranger  that  cannot  be.  The  power 
of  reconveyance  is  gone,  and  the  mortgagor  cannot  have  the 
right,  if  it  is  to  be  considered  opened.  At  the  same  time,  I 
certainly  understood  Lord  Thurlow's  opinion  to  have  been, 
that,  whether  the  estate  was  sold  to  a  stranger,  or  remained  in 
the  possession  of  the  mortgagee,  there  was  no  distinction ;  but 
an  action  might  be  brought  for  the  difference.  That  opinion 
of  Lord  Thurlow,  and  tlie  circumstance  that  this  particular 
case  was  never  decided,  make  it  proper  at  present  to  grant  the 

1 18  VeB.  197. 


CH.   ZXYIII.]  LANDS  —  MORTGAGE.  609 

injunction,  extending  it  to  stay  trial,  the  plaintiff  paying  the 
money  into  court."  ^  • 

§  51.  In  the  case  of  Lockhart  v.  Hardy,'  the  Master  of  the 
Rolls  expressed  an  opinion,  that  equity  would  enjoin  a  suit 
upon  the  personal  obligation  for  which  a  mortgage  had  been 
given  as  security,  after  foreclosure  of  the  mortgage ;  and  re- 
vised to  let  the  mortgagee  come  in  under  an  administi*ation 
suit,  and  prove  for  the  deficiency. 

§  52.  In  Hatch  v.  White,^  Judge  Story  expresses  doubts 
whether  a  suit  upon  the  mortgage  debt  should  be  enjoined 
in  chancery,  until  the  debt  has  been  fully  paid ;  and  also 
whether  the  foreclosure  is  opened  by  bringing  an  action  for 
the  debt.  He  remarks,  that  a  foreclosure  may  properly  be 
regarded  as  a  purehase,  at  the  full  value  of  the  land,  if  less 
than  the  debt,  and,  if  greater,  at  the  amount  of  the  debt. 
Where  the  debt  is  much  less  than  the  value  of  the  land,  the 
mortgage  will  seldom  be  foreclosed ;  hence  foreclosure  is  primd 
/ooe  evidence  that  the  land  is  insufficient  to  pay  the  debt.  By 
taking  the  land,  the  creditor  suffers  an  inconvenience.  He 
must  lose  by  any  depreciation  of  value,  and  therefore  he  ought 
to  have  the  benefit  of  any  rise  in  value.  If  after  foreclosure 
the  mortgagee  should  go  into  a  court  of  equity  for  further 
relief,  he  might  be  held  to  the  rule  of  reciprocal  equity ;  but 
this  does  not  justify  an  injunction  against  the  enforcement  of 
legal  rtffhU.  And  even  if  such  injunction  should  be  granted 
where  the  estate  remains  imsold,  it  would  seem  that  after  a 
sale  he  ought  to  recover  the  balance  due.  Whatever  may  be 
the  practice  in  equity,  all  the  decisions  concur  in  the  principle, 
that  at  law  foreclosure  of  a  mortgage  is  no  bar  to  a  suit  for 
the  balance  of  the  debt.  Judge  Story  further  holds,  that 
whatever  rule  upon  this  subject  a  court  of  chancery,  acting 
upon  its  own  peculiar  principles,  may  adopt,  it  will  not  author* 
ize  the  opening  of  a  foreclosure,  in  consequence  of  a  suit  upon 
the  bond,  where  the  right  of  redemption  is  by  statute  limited 
to  a  ceiiain  time  after  possession  taken  by  the  mortgagee. 

1  Feny  v.  Barker,  8  Yes.  528,  531.  >  2  GaUi.  159. 

>  9  Beav.  349. 


610  THE  LAW  OF  INJUNCmONS.  [CH.    ZZYin. 

§  53.  Upon  the  same  subject  it  is  remarked  by  the  court  in 
Maryland :  '^  The  mortgaged  estate  is  considered  as  a  pledge 
sufficient  for  the  satisfaction  of  the  debt,  and  as  having  been 
so  taken  by  the  parties  themselves  by  the  nature  of  their  con- 
tract. Therefore  if  the  creditor,  on  his  bill  in  equity,  has  a 
decree  to  foreclose,  and  nothing  more,  he  is  held  to  have 
obtained  that  kind  of  satisfaction  of  his  claim  for  which  he 
stipulated  ;  and  if  after  such  a  decree  he  sues  upon  the  bond, 
he  thereby  opens  the  decree,  and  admits  the  right  of  the 
mortgagor  to  redeem ;  because  by  the  institution  of  the  suit 
he  disclaims  the  satisfaction  he  had  obtained  by  the  decree. 
And  if  he  has  placed  it  out  of  the  mortgagor's  power  to 
redeem,  by  aliening  the  estate  after  the  decree,  he  will  be 
perpetually  enjoined  from  proceeding  upon  the  bond.  But  if 
the  creditor  on  his  bill  in  equity,  instead  of  a  decree  to  fore- 
close, obtains  a  decree  for  a  sale,  and  the  mortgaged  estate 
sells  for  less  than  the  debt,  the  balance  may  be  recovered  in 
an  action  on  the  covenant  or  bond,  without  opening  or  afiect- 
ing  such  a  decree  for  a  sale,  by  which  the  pledge  itself  is  not 
taken  as  a  satis&ction,  as  by  a  decree  to  foreclose."  ^ 

§  54.  After  an  injunction  has  been  obtained  against  a  mort- 
gagor who  is  bankrupt,  and  his  assignee  and  a  receiver  have 
been  appointed,  it  is  too  late  to  raise  any  objection  to  the  in- 
junction or  receiver,  on  a  motion  to  apply  the  rents  in  the 
hands  of  the  receiver.^ 

§  55.  A  purchased  land  of  B,  and  gave  his  note  for  the 
price,  payable  in  instalments,  to  meet  pajrments  to  be  made 
on  a  mortgage  upon  the  land.  A  fidled  to  pay  the  note,  and 
the  mortgage  was  foreclosed,  and  A  purchased  at  the  fbre- 

1  Per  Bland,  Chanoellor,  Andrews  v.  Fitch,  Kirbj,  S5i ;  McEwen  v.  WeDet^ 

Scotton,  2  Bland,  666.    See  farther,  1  Root,  iOS ;  Southard  v.  WUson,  S9 

upon  the  same  general  subject,  though  Maine,  56 ;  Porter  v.  PillsbnrT.'se  Bk 

not  directlj  inyolving  the  remedy  of  S78 ;  Paris  v.  Hulett,  26  Venn.  908 ; 

injunction;  Omalby  v.  Swan,  3  Mas.  Luigdon  o.  Paul,  20  B).  217  ;  Hunt  v. 

474 ;    West   r.  CbamberUn,  8   Pick.  StUes,  10  N.  H.  469 ;  The  Globe,  Ac 

886;    Lawrence   v.  Fletcher,  8  Met.  v,  Lansing,  5  Cow.  380;  Osborne  v. 

165 ;  Leland  v.  Loring,  10  Met  125 ;  Tunis,  1  Dutch.  633 ;  Hubbel  v.  Brwd- 

Capen  v,  Richardson,  7  Gray,  364;  well,  8  Ham.  120;  Wilson  v. 

Daniels  v.  Mowxy,  1  H.  L  151 ;  Bas-  4  Iowa,  309. 
sett  V.  Mason,  18  Conn.  131 ;  Colt  o.       '  Post  v.  Dorr,  4  Bdw.  Ch.  412. 
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closure  sale.     B  recovered  judgment  on  his  note.     Held,  A 
was  not  entitled  to  relief  in  equity  against  the  judgment.^ 

§  56.  An  injunction  will  not  be  granted  to  restrain  the 
statute  foreclosure  of  a  mortgage,  on  the  ground  that  an  ap- 
peal is  pending  from  a  decision  of  the  tice-chancellor,  dismiss- 
ing a  bill  filed  bj  the  mortgagor  to  correct  an  alleged  error  in 
the  amount  of  the  mortgage.' 

§  57.  An  injunction  to  stay  sale,  under  a  power  in  a  mort- 
gage, was  granted  a  few  days  before  the  expiration  of  the 
notice  of  sale,  on  a  bill  by  the  mortgagor,  charging  a  parol 
agreement,  enlarging  the  time  of  payment,  and  that  payments 
had  been  made  on  the  mortgage,  which  were  not  credited. 
After  answer,  admitting  some  of  the  payments,  but  denying 
the  agreement  charged,  the  injunction  was  dissolved,  on  the 
terms  of  giving  six  weeks'  further  notice  of  the  sale ;  and  a 
reference  to  a  master  was  ordered,  to  ascertain  the  sxmi  due.^ 

§  58.  Where,  at  a  sale,  under  an  order  of  the  Probate 
Court,  of  mortgaged  property,  in  behalf  of  the  mortgagee,  a 
third  party  gave  notice  that  the  title  was  in  the  deceased  only 
in  trust  for  him,  and,  after  it  was  bid  o£P  to  the  mortgagee  and 
another,  obtained  an  injunction  restraining  further  proceed- 
ings, which  was  served  on  the  chief  justice  before  the  con- 
firmation of  the  sale ;  the  injunction  was  perpetuated  on 
payment  of  the  mortgage  by  the  plaintiff.^ 

1  Clark  V.  Condit,  13  Mis.  222.  *  Nichols  v.  WHaan,  4  John.  Ch.  115. 

*  Outtrin  v.  Graves,  1  Barb.  49.  «  Fisk  v.  Wilson,  15  Tex.  430. 
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CONTRACTS. 

1.  Matoftl  oogagementB. 

2.  Contract  agaixiBt  oompetitioii. 

3.  Bemedj  in  part ;  dramatic  contracts. 
8.  Bailroadfl. 

13.  Contracts  for  the  sale  and  purchase  of  real  estate ;  specific  performance; 
waste,  &c 

§  1.  Eqxtity  sometimes  interferes  by  injunction  in  case  of 
contracts.  In  the  case  of  Mezborough  v.  Bower,^  Lord  Lang- 
dale,  M.  R.,  expressed  himself  with  some  surprise  and  im- 
patience as  to  the  denial  in  argument  of  this  jurisdiction. 
*'  From  the  course  of  the  argument,  one  would  really  think 
that  some  doubt  had  arisen  as  to  the  jurisdiction  of  the  court 
to  compel  parties  to  perform  their  covenants  and  agree- 
ments." (a)  Thus  where  a  contract  contains  mutual  stipu- 
lations, and  one  party  performs  his  part,  equity  may  by 
injunction  prevent  the  other  from  violating  the  contract, 
although  it  has  not  been  actually  violated,  if  the  danger  of 
violation  is  imminent  and  actually  impending.     And  although 

1  7  Beay.  (29  Eng.  Cha.)  129. 

• 

(a)  In  a  late  case,  an  injunction  was  refused,  against  the  completion  of  a  con- 
tract made  bj  aitction,  Thompson,  C.  J.,  says :  "  This  is  not  a  case  for  a  prelim- 
inarj  injunction.  Moonej,  the  defendant,  entered  into  a  contract  with  the  city, 
on  the  29th  of  September,  1S68,  which  was  approred  by  conndls.  He  positively 
denies  that  he  was  informed  of  the  bid  which  the  complainants  made  at  the  first 
letting,  and  which  they  claim  became  the  lowest  by  reason  of  the  lowest  bidder 
foiling  to  accept  and  enter  into  the  contract  This  would  be  a  most  material 
foct  to  be  established  in  order  to  afiect  him  with  their  equity.  That  has  not 
been  established,  and  no  injunction  at  this  time  can  issue  against  him  to  restrain 
him  from  doing  the  work.  To  restrain  the  city  officers  from  estimating  or  pay- 
ing for  the  work,  would  be  in  efiect  to  enjoin  him,  which  in  the  aspect  already 
referred  to,  of  an  innocent  bidder,  without  notice,  ought  not  to  be  done."  Mur- 
phy V.  Ci^,  Leg.  Intel.  (Philadelphia). 
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snch  contract  may  be  somewhat  obscure,  the  court  will  strag- 
gle hard  for  its  meaning,  according  to  the  probable  intent  of 
the  parties.^ 

§  1  a.  Bnt,  to  justify  such  interference,  there  must  have 
been  a  completed,  not  merely  intended,  contract.  Thus  A 
was  entitled  to  a  money  bond,  given  by  B,  the  two  being  on 
the  most  intimate  terms.  B  was  about  to  marry,  and  A,  be- 
ing informed  of  the  &ct,  told  him  and  others,  "I  will  not 
distress  you  about  the  bond  —  I  have  ^ven  it  up  —  I  shall 
never  enforce  it ;  '*  but,  on  being  requested  to  give  up  the 
bond  in  &ct,  she  said :  ^^  No,  I  will  be  trusted,  but  he  may 
rely  on  my  word."  B  married.  A  afterwards  married,  and 
her  husband  and  herself  put  the  bond  in  suit.  B  filed  a  bill 
for  an  injunction,  alleging  that  he  had  married  on  the  faith  of 
the  promises  made  by  A,  and  that  a  part  of  the  consideration 
for  A's  promise  was  the  absolute  conveyance  by  B^s  fiither,  to 
A,  of  a  house  in  India,  which  house  he  had  previously  trans- 
ferred to  her  by  a  merely  voluntary  conveyance.  Held,  B 
was  not  entitled  to  an  injunction ;  for  what  passed  between  the 
parties  was  neither  a  legal  contract  nor  a  misrepresentation  of 
facts,  but  only  an  expression  of  intention,  the  performance  of 
which  could  not  be  enforced.'  And  bu  injunction  will  not  be 
granted  in  aid  of  a  right  claimed  under  an  agreement,  unless 
such  right  is  firee  from  doubt,  and  its  violation  would  be  an 
irreparable  injury.^  So  where  the  rights  of  parties  are  founded 
upon  an  ajrreement  between  them  ;  before  a  decree  establish- 
ing  theirrights,  equity  wfll  not  grunt  an  injunction,  the  efifect 
of  which  will  be  to  restore  the  complainant  to  the  possession 
of  premises  in  the  occupation  of  the  defendant.^ 

§  2.  Applications  are  sometimes  made,  to  enjoin  the  viola- 
tion of  contracts  against  following  some  particular  trade  or 
calling,  (a)     Thus  an  injunction  was  granted,  to  restrain  a 

1  Casej  V.  Holmes,  10  Ala.  776.  *  Morris  v.  800*7,  ^  ^'^^  ^-  ^^* 

'  Jorden  v.  Money,  31  Eng.  Law  &       *  Akiill  v.  Selden,  1  Barb.  316. 
£q.  20. 

(a)  With  regard  to  the  yalidi tj  of  contracts  in  restraint  of  trade,  see  Alger  v. 
Thacher,  19  Pick.  51 ;  Chappel  v.  Brockwaj,  21  Wend.  157 ;  2  Pan.  on  Contc 
254  and  notes. 
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solicitor,  who  had  sold  his  business  to  the  plainti£P  for  valuable 
consideration,  with  an  agreement  not  to  practise  in  Great 
Britain  for  twenty  years,  from  thus  practising,  or  seeking  to 
induce  clients  to  cease  employing  the  plainti£P.  (In  this  case 
Lord  Langdale,  M.  R.,  carefully  analjrzes.  some  of  the  leading 
cases  and  approved  principles,  relating  to  agreements  in  re- 
straint of  trade.^  ) 

§  2  a.  Where  the  defendant,  on  being  articled  to  the  plain- 
tiff, covenanted  not  to  be  concerned  for  any  of  his  clients, 
under  a  certain  penalty,  and,  after  admission,  violated  the 
covenant ;  he  was  restrained  by  injunction.  Lord  Langdale, 
M.  R.,  remarked :  ^*  Where  an  injunction  is  asked  to  restrain 
a  party  from  exercising  his  professional  employment,  the  court 
has  always  had  some  reluctance  in  acting,  for  not  only  is  it,  to 
some  extent,  a  restriction  on  trade,  but  it  may  also  have  the 
effect  of  depriving  third  parties  of  the  services  of  those  in 
whom  alone  they  may  have  confidence.  The  question  has 
arisen,  not  only  in  the  case  of  solicitors,  but  in  that  of  medical 
men.  There  was  a  case  before  Lord  Eldon,  of  a  medical  man 
who  had  covenanted  not  to  be  employed  for  certain  persons, 
and  those  persons  being  taken  ill,  it  was  a  case  of  great  hard- 
ship to  say  that  he  should  not  attend  them.  —  This  court  can- 
not interfere  in  these  cases  without  the  possibility  of  injury  to 
third  parties.  That  difficulty,  however,  has  been  passed  over 
and  the  court  has  repeatedly  exercised  its  jurisdiction." 

§  2  b.  In  the  case  of  Robinson  v.  Phillips  (Mass.  S.  J.  C, 
Suffolk,  February,  1868),  an  injunction  was  granted  against 
publishing  a  newspaper,  in  violation  of  a  contract  that  the 
defendant  would  not  thus  publish  within  a  certain  town. 
That  the  tone  of  the  paper  was  changed,  was  held  no  defence ; 
nor  that  the  contract  was  in  restraint  of  trade.  The  plaintiff 
was  assignee  of  the  defendant's  bond. 

§  2  c.  The  following  opinion  of  Mr.  Justice  Sharswood 
upon  the  general  subject  is  found  in  a  late  case  in  Pennsyl- 
vania :  ^  ^*  That  contracts  restraining  the  exercise  of  a  trade 

1  Whittaker  v.  Howe,  3  Beay.  395.  <  M'Clarg's,  ftc.  Leg.  Intel.  (PhilA- 

delphui). 
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or  profession  in  particolar  localities  are  valid,  when  there  is  a 
fair  and  reasonable  ground  for  the  restriction,  as  in  the  case 
of  the  sale  of  the  good-will  of  a  trade  or  business,  when  the 
vendor  covenants  not  to  pursue  the  same  business  within  cer- 
tain prescribed  limits,  is  beyond  question.     The  leading  case 
is  Mitchells  v.  Reynolds  (1  P.  Wms.  181),  in  which  C.  J.  Par- 
ker delivered  a  long  and  elaborate  opinion.     The  doctrine  has 
been  at  rest  ever  since,  as  Lord  Kenyon  declared  in  Davis  v. 
Mason  (5  T.  R.  118),  in  which  a  bond  by  a  surgeon  not  to 
practice  within  ten  miles  of  the  place  where  the  obligee  lived 
was  held  good,  and  a  similar  undertaking  by  an  apothecary, 
not  to  set  up  the  business  within  twenty  miles  was  sustained 
in  Hay  ward  v.  Young  (2  Chitty,  407).     The  appellee  had 
therefore  a  deajr  legal  right  under  his  contract.     Ought  a 
court  of  equity  to  enforce  it  by  injunction  ?    When  Mr.  Elden 
wrote  his  valuable  treatise  on  the  law  of  injunction,  he  stated 
that  he  had  not  been  able  to  find  any  reported  cases  in  which 
the  court  had  interfered  by  that  process  to  restrain  the  breach 
of  such  a  covenant.     He  admits,  however,  that  it  may  be  in- 
ferred from   Lord  Eldon's  observations  in  CrutweU  t;.  Lye 
(17  Ves.  835),  that  there  is  no  reasonable  objection  to  the 
exercise  of  such  a  jurisdiction.     (Eden  on  Injunctions,  223^ 
224.)      In  that  case,  however,  there  was  no  contract,  but 
merely  the  sale  of  a  trade,  with  the  good- will,  which,  without 
express  covenant,  or  fraud,  was  held  not  to  prevent  the  vendor 
from  setting  up  the  same  business.     Lord  Eldon  said,  *  A  man 
might  stand  by  and  give  encouragement,  generating  a  confi- 
dence that  he  would  not  engage  in  such  a  trade,  inducing 
other  persons  to  involve  themselves ;  on  the  ground  of  which 
this  court  might  interpose.'     If  equity  would  enforce  an  im« 
plied  contract  within  reasonable  limits,  a  fortiori  they  ought  to 
in  the  case  of  an  express  one.     Accordingly  several  subse- 
quent decisions  both  in  England  and  America  have  acted  on 
this  principle.    Harrison  v,  Gardner  (2  Madd.  Ch.  Rep.  198), 
was  the  case  of  a  retiring  partner,  who  according  to  the  state- 
ment of  the  bill  had  given  an  assurance  verbally  that  he  would 
not  set  up  in  the  same  line  of  business  in  the  street  in  which 
it  had  been  carried  on  before,  or  its  immediate  vicinity.     The 
vice-chancellor.  Sir  Thomas  Plumer,  said,   *  Suppose  there 
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was  no  dispute  as  to  the  facts  stated  in  the  bill,  but  that  they 
were  admitted,  it  is  clear  the  court  would  relieve.'  In  Wil- 
liams V.  Williams  (2  Swanst.  253),  Lord  Eldon  granted  an 
injunction  in  a  similar  case  of  a  retiring  partner,  where,  how- 
ever, there  was  an  express  agreement  in  writing.  Butler  v. 
Burleson  (16  Vermont,  176),  was  like  this  a  contract  between 
two  practising  physicians,  and  it  was  enforced  by  injunction. 
*  Where  there  is  an  express  covenant,'  said  C.  J.  Williams, 
^  and  an  uncontroverted  mischief  arising  from  the  breach  of 
it,  equity  will  grant  an  injunction  to  restrain  the  breach.  In 
this  case  there  is  an  express  contract.  The  mischief  arising 
from  the  breach  of  it  cannot  be  repaired,  nor  can  it  well  be 
estimated.  A  suit  at  law  would  afford  no  adequate  remedy, 
and  the  damages  will  be  continuing  and  accruing  from  day  to 
day,  and  frirthermore  the  object  of  the  contract  can  only  be 
obtained  by  the  parties  conforming  expressly,  and  exactly  to 
its  terms.  It  seems,  therefore,  to  be  a  very  proper  case  for  a 
court  of  chancery  to  enforce  the  contract,  by  granting  an  in*- 
junction  to  prevent  the  breach  of  it,  according  to  the  acknowl- 
edged principle  on  which  courts  of  equity  act  in  similar  cases.' 
The  same  doctrine  was  maintained  in  Beard  v.  Dennis  (6 
Indiana,  200).  Judge  King  also  recognized  it  as  established 
in  Palmer  v.  Graham  (1  Parsons,  476),  and  awarded  an  in- 
junction on  the  ground  of  the  inadequacy  of  an  action  at  law 
to  give  the  party  aggrieved  a  full  and  perfect  remedy  for  such  a 
breach  of  good  faith.  We  see  nothing  to  distinguish  this  from 
the  cases  cited.  It  has  been  objected  that  the  consideration 
was  inadequate.  Upon  that  subject  C.  J.  Tindal,  delivering 
the  opinion  of  the  Court  of  Exchequer  Chamber,  in  Hitchcock 
V.  Coker  (6  Ad.  &  El.  438),  said :  *  If  there  is  no  considera- 
tion, or  a  consideration  of  no  real  value,  the  contract  in  restraint 
of  trade,  which  in  itself  is  never  favored  in  law,  must  either  be 
a  fraud  upon  the  rights  of  the  party  restrained  or  a  mere  volun- 
tary contract,  nudum  pactum^  and  therefore  void.  But  if  by 
adequacy  of  consideration  more  is  intended,  and  that  the 
court  must  weigh  whether  the  consideration  is  equal  in  value 
to  that  which  the  party  gives  up  or  loses  by  the  restraint  under 
which  he  has  placed  himself,  we  feel  ourselves  bound  to  differ 
from  that  doctrine.     A  duty  would  thereby  be  imposed  upon 
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the  court,  in  every  particular  case,  which  it  has  no  means 
whatever  to  execute.  It  is  impossible  for  the  court,  looking  at 
the  record,  to  saj  whether  in  any  particular  case,  the  party 
restrained  has  made  an  improvident  bargain  or  not.'  This  is 
not  like  a  bill  for  the  speciBc  performance  of  an  unexecuted 
contract,  where,  if  the  bargain  is  a  hard  one,  or  founded  on 
an  inadequate  consideration,  a  chancellor  will  refuse  to  inter- 
fere, but  leave  the  party  to  his  legal  remedy.  This  agree- 
ment was  fully  executed.  The  appellant  removed,  and  the 
appellee,  on  the  faith  of  it,  gave  up  his  practice  at  the  place 
where  he  was  before  established,  and  settled  in  the  new 
neighborhood.  He  cannot  be  put  in  statu  quo.  We  cannot 
by  our  decree  restore  to  him  the  practice  he  has  given  up,  nor 
could  any  damages  a  jury  would  give  be  an  adequate  compen- 
sation. Even  if  it  should  be  a  sum,  which  would  purchase  a 
life  annuity  equal  to  his  former  income,  that  would  not  provide 
for  that  increase  from  year  to  year  which  enlarged  experience 
and  widening  reputation  would,  in  all  probability,  have  insnred 
to  him  had  he  remained  where  he  was.  The  appellant  has 
returned  and  established  himself  within  the  prescribed  limits 
in  violation  of  his  agreement.  It  was  i$aid  that  he  did  not 
mean  to  interfere  with  the  appellee's  practice ;  but  how  can 
he  well  avoid  it  if  he  is  caUed  upon  by  his  old  patients  and 
others?  It  was  with  a  view  to  this  that  the  contract  stipulated 
that  he  should  not  establish  himself  in  the  practice  of  his  pro- 
fession within  twelve  miles.  This  distance  was  doubtless 
named,  because  it  was  considered  sufficient  to  render  the 
practice,  in  the  appellant's  old  circle,  reaching  a  distance  of 
five  or  six  miles  on  either  side,  secure  to  the  appellee.  We 
agree  with  the  court  below  that  such  a  restraint  is  not  un- 
reasonable; not  greater  than  the  appellee's  protection  may 
require." 

§  3.  In  Whittaker  v.  Howe,^  Lord  Langdale,  M.  R.,  said : 
^^  I  do  not  think  that  this  court  can  reiuse  to  grant  an  injunc- 
tion to  restrain  the  violation  of  a  contract  or  covenant,  because 
there  may  be  some  part  of  the  agreement  which  the  court 
could  not  compel    the  defendant    specifically  to  perform." 

1  3  Beay.  395. 
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Thus  where  a  contract  contains  covenants  to  do  certain  acts, 
and  also  to  abstain  from  doing  certain  other  acts,  the  court  has 
jurisdiction  to  restrain  the  breach  of  the  negative  covenants, 
though  there  may  be  no  jurisdiction  to  specifically  perform 
the  affirmative  covenants.  But  in  such  cases  the  court  will 
decline  to  interfere,  where  the  jurisdiction  cannot  be  bene- 
ficially exercised,  or  where  its  exercise  would  work  injustice ; 
as  in  a  case  where  the  consideration  for  the  negative  covenant 
of  the  one  party  is  the  affirmative  covenant  of  the  other  party, 
which  latter  the  court  cannot  specifically  perform.^ 

§  4.  This  general  rule,  with  the  modifications  growing  out 
of  special  circumstances,  has  been  several  times  illustrated  by 
cases  arising  between  draifiatie  manager »  and  performers.  The 
extravagant  prices  conunanded  by  popular  actors,  and  the 
large  profits  from  crowded  houses  still  remaining  to  their  em- 
ployers after  successful  engagements,  seem  to  have  held  out  a 
temptation  too  strong  to  be  resisted,  to  violate  and  procure 
the  violation  of  the  most  formal  and  positive  engagements,  to 
perform  for  a  specified  time  at  one  theatre,  and  not  to  perform 
at  any  other. 

§  5.  In  a  case  often  cited,  A  agreed  m  writing  with  B,  that, 
for  certain  considerations  therein  expressed,  she  would  sing 
and  perform  at  his  theatre  for  a  specified  period ;  and  that 
during  her  engagement  with  B  she  would  not  sing  elsewhere 
without  his  license  in  writing.  Afterwards  A  contracted  with 
C,  to  sing  and  perform  at  his  theatre  during  this  period.  Upon 
bill  by  B,  praying  simply  that  A  might  be  restrained  from 
singing  and  performing  elsewhere  than  at  his  theatre  during 
the  period  specified,  the  court  granted  an  injunction  accord- 
ingly. In  this  case  ^  it  was  contended,  that  the  court  ought 
never  to  grant  an  injunction,  except  in  cases  connected  with 
specific  performance,  or  where,  if  forbearance  to  do  an  act  is 
the  object,  the  injunction  will  execute  the  whole  of  the  agree- 
ment or  all  that  remains  to  be  performed.     Afler  commenting 

i  Kemble  o.  Kean,  6  Sim.  333;  Kim-  2  Phil.  60;   14  Law  J.  Bep.  (N.  S.) 

berley  v,  Jennings,  lb.  340.     See  5  Chanc.  4  U. 
Law  J.  Rep.  (N.  S.)  Chanc.  115;  Collins        »  13  Eng.  Law  &  Eq.  255. 
V,  Plumb,  16  Yes.  454 ;  Hills  v.  Croll, 
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at  length  upon  the  leading  cases  cited,  the  Lord  Chancellor 
remarks :  ^  *'*'  What  is  the  principle  of  the  jurisdiction  of  the 
court  ?  That  principle  is  to  bind  men's  consciences  to  a  fiur 
and  liberal  performance  of  their  agreements.  —  It  enforces, 
where  it  can,  the  literal  performance  of  the  contract.  It  is 
objected  that  if  I  refuse  this  application,  I  exclude  this  lady 
from  performing  at  Covent  Garden,  when  I  cannot  compel 
her  to  perform  at  the  Queen's  Theatre.  I  cannot  compel  her 
to  perform  of  course.  —  But  what  cause  of  complaint  is  it  that 
I  should  prevent  her  from  doing  an  act  which  may  compel  her  to 
do  what  she  ought  to  do  ?  Though  that  is  not  the  object  the 
court  has  in  view ;  for  the  court  cannot  indirectly  do  a  thing, 
and  I  disclaim  doing  a  thing  indirectly  which  I  cannot  do 
directly.  —  Though  I  cannot  compel  the  execution  of  the 
whole  of  the  contract,  I  leave  nothing  unaccomplished  by  my 
order  which  I  hold  it  is  in  the  power  of  the  court  to  accom* 
plish.  She  will  be  committed  to  prison  by  this  court  if  she 
does  any  act  in  breach  of  this  injunction  ;  and  it  will  have  this 
effect :  by  preventing  her  from  doing  the  act,  there  will  be  no 
case,  in  an  action  by  Mr.  Lumley  against  her,  for  such  an 
amount  of  vindictive  damages  as  a  jury  might  probably  be 
disposed  to  give  if  she  exercised  her  talents  in  the  rival 
theatre.  I  shall  merely  carry  out,  as  far  as  I  can,  the  whole 
power  of  the  court  on  one  subject,  which  fortunately  has  a 
bearing  upon  another  subject  which  I  cannot  directly  touch."' 

§  6.  It  was  agreed,  in  February,  1828,  between  the  plain- 
tiffs, proprietors  of  Covent  Garden  Theatre,  and  the  defend- 
ant, a  celebrated  actor,  that  he  should  act  for  twenty-four 
nights,  at  a  salary  of  £50  for  each  night ;  beginning  the  1st  of 
October,  and  concluding  before  Christinas;  that  he  should 
give  them  the  preference  in  the  renewal  of  an  engagement, 
and  during  his  engagement  should  not  perform  at  any  other 
theatre  in  London.  He  acted  sixteen  nights,  but,  in  conse- 
quence of  an  accident  to  the  gas-works  in  the  theatre,  could 
not  complete  his  engagement  before  Christmas.  The  parties 
then  agreed  for  twelve  nights  afler  Christmas,  instead  of  the 

^  13  Eng.  Law  &  £q.  257.  >  Lumley  v.  Wagner,  13  Eog.  Law 

&  Eq.  25»-5. 
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remaimng  eight,  upon  the  same  terms.  He  acted  on  two 
nights,  and  was  to  have  acted  on  a  third,  but  was  unable  to 
appear.  Soon  afterwards,  he  having  expressed  a  wish  to  sus- 
pend his  performance  in  London  and  retire  into  the  country 
to  recruit  his  health  and  study  some  new  parts  ;  the  plaintiff, 
Kemble,  informed  him  by  letter,  dated  January  21, 1829,  that 
they  consented,  it  being  understood,  that  he  would  be  ready, 
at  the  commencement  of  the  season  1830-1,  to  return,  when 
required,  to  his  engagement  — ten  nights  still  remaining— 
and  that  in  the  mean  time  he  was  not  to  act  in  London. 
January  22,  he,  by  letter,  accepted  these  proposals.  In 
November,  1830,  he  returned  to  London,  and  soon  afterwards 
engaged  to  act  at  Drury  Lane  Theatre.  Whereupon  the 
plaintifis  file  a  bill  for  specific  performance  and  for  injunction. 
Lord  Lyndhurst  granted  an  injunction,  restraining  the  defend- 
ant from  acting  in  London,  till  he  should  have  acted  ten  nights 
at  Covent  Grarden.  But,  on  motion,  the  injunction  was  dis- 
solved. Sir  J.  Chadwell,  V.  C,  says:  "Independently  of 
the  difficulty  of  compelling  a  man  to  act,  there  is  no  time 
stated,  and  it  is  not  stated  in  what  characters  he  shall  act ; 
and  the  thing  is,  altogether,  so  loose  that  it  is  perfectly  impos- 
sible for  the  court  to  determine  upon  what  scheme  of  things 
Mr.  Eean  shall  perform  his  agreement.  There  can  be  no 
prospective  declaration  or  direction  of  the  court,  as  to  the 
performance  of  the  agreement;  and,  supposing  Mr.  Eean 
should  resist,  how  is  such  an  agreement  to  be  performed  by 
the  court  ?  Sequestration  is  out  of  the  question,  and  can  it 
be  said  that  a  man  can  be  compelled  to  perform  an  agreement 
to  act  at  a  theatre,  by  this  court  sending  him  to  the  Fleet  for 
reftising  to  act  at  all?  There  is  no  method  of  arriving  at 
that  which  is  tiie  substance  of  the  contract  between  the 
parties,  by  means  of  any  process  which  this  court  is  enabled 
to  issue ;  and,  therefore  (unless  there  is  some  positive  authority 
to  the  contrary),  my  opinion  is  that,  where  the  agreement  is 
mainly  and  substantially  of  an  active  natiu>e,  and  is  so  undeter- 
mined that  it  is  impossible  to  have  performance  of  it  in  this 
court,  and  it  is  only  guarded  by  a  negative  provision,  this 
court  will  leave  the  parties,  altogether,  to  a  court  of  law,  and 
will  not  give  partial  relief  by  enforcing  only  a  negative  stipu- 
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lation."  The  vice-chancellor  proceeds  to  distingoish  between 
this  case  and  one  of  paHner%hip,  in  which,  nnder  similar  cir- 
cumstances, the  court  would  interfere  by  injunction.  He 
refers  particularly  to  the  case  of  Morris  v.  Colman,^  and  the 
following  account  of  it,  given  by  Lord  Eldon  in  a  subsequent 
case :  ^^  Morris,  Colman,  and  other  persons  were  engaged  in  a 
partnership  in  the  Haymarket  Theatre,  which  was  to  have 
continuance  for  a  very  long  period,  as  long,  indeed,  as  the 
theatre  should  exist.  Colman  had  entered  into  an  agreement 
which  I  was  very  unwilling  to  enforce,  not  that  he  would  write 
for  the  Haymarket  Theatre,  but  that  he  would  not  write  for 
any  other  theatre.  It  appeared  to  me  that  the  court  could 
enforce  that  agreement  by  restraining  him  from  writing  for 
any  other  theatre.  The  court  could  not  compel  him  to  write 
for  the  Haymarket  Theatre ;  but  it  did  the  only  thing  in  its 
power,  it  induced  him,  indirectly,  to  do  one  thing  by  prohib- 
iting  him  from  doing  another.  There  was  an  express  cove- 
nant on  his  part  cbntained  in  the  articles  of  partnership.*^  ^ 

§  7.  In  a  case  in  Maryland,  where  the  defendant  contracted 
that  his  wife  should  perform  at  the  theatre  of  a  certain  man- 
ager, for  a  specific  time  and  salary  ;  held,  a  court  of  equity 
would  not  enjoin,  the  wife  from  performing  elsewhere  dnring 
that  time ;  nor  the  husband  from  permitting  her  to  change 
her  abode  ;  nor  another  manager  from  employing  her ;  more 
especially  pending  a  suit  at  law  upon  the  contract.'  And  the 
same  rule  was  adopted  in  another  case,  in  New  York,  where 
a  person  contracted  to  sing  at  operas,  &c.,  and  not  to  make 
other  engagements  for  the  same  purpose ;  that  an  injunction 
wai  not  be  granted  to  restrain  the  contractor  from  making 
such  other  engagements ;  the  party  was  left  to  his  remedy  at 
law.* 

§  8.  Contracts  relating  to  railroads  have  sometimes  been 
the  subjects  of  application  for  injunction.^ 

1  IS  Yes.  437.  «  Sanqnirioo  v.  Benedetti,  1   Buk 

>  Kemble  v.  Kean,  6  Sim.  3SS.  315. 

•  Burton  v.  Marshall,  4  Gill,  487.  *  See  Niagara,  &c  0.  QnU,  Ac,  SS 
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§  9.  Where  there  is  an  agreement  between  two  railway 
companies,  which  is  beyond  the  powers  of  both,  and  against 
the  policy  of  their  acts  of  Parliament,  a  shareholder  in  one 
of  the  companies  may  file  a  bill,  on  behalf  of  himself  and  all 
the  other  shareholders  therein,  against  his  own  company 
and  the  other  company,  for  an  injunction  to  restrain  the 
execution  of  the  agreement,  and  without  making  either  the 
directors  of  the  former  company,  or  the  shareholders  therein 
who  promoted  the  agreement,  or  any  of  them,  defendants  to 
the  suit.^ 

§  10.  In  the  case  df  the  Great  Western,  &c.  v.  The  Bir- 
mingham, &c.  (Railways),  the  defendants  had  entered  into  a 
contract  to  sell  their  railway  to  the  plaintiffs,  and  the  bill  was 
filed  for  specific  performance.  And  it  alleged  that  the  plain- 
tiffs were  obliged  to  take  such  proceeding,  because  the  de- 
fendants, contending  for  the  invalidity  of  their  contract  with 
the  plaintiffs,  were  proceeding  to  contract  for  a  sale  to  the 
Northwestern  Company ;  and  the  bill  prayed  for  an  injunction 
against  such  contract,  or  any  proceedings  inconsistent  with 
the  rights  of  the  plaintiffs,  without  their  consent.  Injunction 
granted.^  But  notwithstanding  this  case,  in  The  Shrewsbury, 
&c.  V.  The  Shrewsbury,  &c.,  the  vice-chancellor  declined  to 
interfere  by  injunction  under  circumstances  thus  stated : 
"  They  (the  defendants)  are  proposing  to  enter  into  a  con- 
tract with  the  London  and  Northwestern  Company,  under  ^ 
which  the  latter  bind  themselves  to  pay  to  them  a  sum  which 
amounts  to  -£40,000  or  -£50,000  a  year  for  twenty-one  years. 
Supposing  it  were  to  turn  out,  in  the  result,  if  I  were  to  issue 
this  injunction,  tliat  the  defendants  are  right,  and  that  the 
agreement  which  the  plaintiffs  have  entered  into  is  invalid  in 
toio^  and  therefore  there  was  no  legal  bar  to  the  defendants 
entering 'into  this  contract,  in  what  predicament  would  this 
court  then  find  itself,  if  it  should  have  issued  an  injunction 
restraining  the.  defendants  from  entering  into  a  contract  ex 
hypoihm,  a  valid  contract,  which  there  was  no  legal  ground  to 

1  Winch  V.  The  Birkenhead,  &c.,  13    The  Shrewshuiy,  &c.,  1  Sim.  N.  S. 
Eng.  Law  &  Eq.  506.  42S. 

^  (Cited  in)  The  Shrewsbury,  &c  v. 
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prevent  them  from  entering  into,  and  then  afterwards  they 
should  be  unable  to  enter  into  it,  and  so  lose  X50,000  a  year 
for  twenly-one  years."  ^ 

§  11.  In  the  same  case,  the  vice-chancellor  made  the  fol- 
lowing  general  remarks. 

§  12.  ^'  I  do  not  mean  to  say  that  this  court  will  not,  under 
some  circumstances,  prevent  parties,  pending  litigation,  from 
aUenating,  or  even  entering  into  contracts  relating  to  sub- 
ject-matters of  litigation.  By  such  alienations  or  contracts  no 
eventual  injury  can,  in  general,  result  to  the  plaintiff;  but 
they  may  impose  on  him  the  necessity  of  making  additional 
parties,  and  may  delay  and  embarrass  him  in  the  assertion  of 
his  rights.  In  some  cases  they  might  even  tend  to  destroy 
the  subject-matter  in  dispute.  —  But  this  interference  is  by 
no  means  a  matter  of  course.  —  There  are,  I  apprehend,  two 
points  on  which  the  court  must  satisfy  itself.  First  —  not 
that  the  plaintiff  has,  certainly,  a  right,  but  that  he  has  a  iair 
question  to  raise  as  to  the  existence  of  such  a  right.  —  There 
is  a  further  question,  namely,  whether  interim  interference,  or 
a  balance  of  convenience  and  inconvenience  to  the  one  party 
and  to  the  other,  is  or  is  not  expedient.  Where  the  alterna- 
tive is  interference  or  probable  destruction  of  the  property, 
there,  of  course,  the  court  will  be  very  ready  to  lend  its 
immediate  assistance,  even  at  considerable  risk  that  it  may  be 
encroaching  on  what  may  eventually  turn  out  to  be  a  legal 
right  of  the  defendant.  But  where,  on  the  other  hand,  the 
oi^y  evil  to  result  from  non-interference  is,  that  the  plaintiff 
may,  by  the  contracts  or  deeds  of  the  defendants,  be  retarded 
or  embarrassed  by  his  litigation,  there  the  court  will  be  fiir 
more  ready  to  listen  to  any  suggestion  of  the  defendant, 
showing  that  interference  during  litigation  will  prejudice  his 
rights."  « 

§  12  a.  A  executed  a  conditional  note  to  a  railroad  com- 
pany.    B,  an  assignee,  brought  suit  on  the  note,  alleging  per- 


1 1  Sim.  430.  &c.  p.  The  ShrewBboiy,  Ac,  1  Sim.  K. 

*  Per  Yice-Chanc.,  The  ShrewBbiury,    8. 414, 426. 
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formance  of  the  conditions.  A  put  in  a  general  denial,  and 
judgment  was  rendered  against  him.  The  record  of  the  case 
contained  an  agreement  between  A  and  the  company,  to  the 
effect,  that  the  consideration  of  the  note  was  an  agreement  by 
the  company  to  build  a  switch,  which  was  not  fully  completed, 
that  the  company  should  finish  it,  that  it  should  be  permanent, 
and  that  this  agreement  should  be  made  a  matter  of  decree. 
The  company  took  away  the  part  of  the  switch  already  com- 
pleted, and  became  insolvent  and  unable  to  build  it  Held,  A 
was  not  entitled  to  an  injunction  of  the  judgment,  because  of 
his  laches  in  not  availing  himself  of  his  defence  in  the  suit  on 
the  note.^ 

§  18.  Injunction  is  often  appUed  for,  in  connection  with 
contracts  for  the  sale  and  purchase  of  real  estate.  In  case  of 
a  mere  agreement  to  convey,  defect  of  title  is  ground  for 
injunction  in  favor  of  the  purchaser.'  And  though  the  sale 
is  under  a  decree,  equity  cannot  make  a  man  take  a  title 
which  he  is  to  support  by  a  bill  for  an  injunction.^ 

§  14.  The  remedy  of  injunction  is  more  especially  invoked 
in  connection  with  the  claim  for  tpecific  "performance.  Upon 
this  subject,  a  writer  of  high  authority  lays  down  the  follow- 
ing general  propositions. 

§  15.  ^^  If  a  bill  be  filed  for  a  specific  performance,  the 
court  will  enjoin  either  party  not  to  do  any  act  to  the  injury 
of  the  other.  Therefore,  if  the  purchaser  is  in  possession, 
and  has  not  paid  the  money,  the  court  will  grant  an  injunction 
against  his  cutting  timber.  So,  on  the  other  hand,  the  vendor 
will  be  restrained  firom  conveying  away  the  legal  estate  in  the 
property,  because  such  a  measure  might  put  the  purchaser  to 
the  expense  of  making  another  party  to  the  suit ;  and  i 
fortiori  he  will  be  restrained  firom  selling  the  estate  to  a  third 
person.  But  in  Spiller  v.  Spiller  the  Lord  Chancellor  expressly 
laid  it  down,  that,  upon  a  bill  filed  for  specific  performance,  he 

1  Hardy  p.  Stone,  23  Ind.  597.  *  Per  Lord  Rossljn,  Shaw  v,  Wright, 

*  Buchanan  v,  AlweU,  8    Hnmph.  8  Yes.  22.    See  chapters  14,  28. 
516 ;  Bat^nan  v.  Lorman,  3  Gill,  51. 
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wished  it  to  be  understood,  that  the  court  wonld  not  take 
from  a  seller  the  disposition  of  his  property.  So  injunctions 
may  be  granted  against  the  agents  of  the  parties.  But  an 
injunction  will  not  be  granted  against  a  person  who  is  not  a 
party  to  the  suit ;  and  in  a  late  case^  upon  a  bill  filed  by  a 
seller  for  a  specific  performance,  and  an  injunction  against  the 
purchaser's  proceeding  at  law  to  recover  the  deposit  firom  the 
seller's  attorney,  to  whom  it  was  paid.  Sir  John  Leach,  V.  C, 
refused  the  motion,  with  costs,  because  the  attorney  was  not  a 
party  to  the  suit.  But  in  a  later  case,  the  same  judge  granted 
an  injunction  to  restrain  the  purchaser  from  proceeding  in  an 
action  against  the  auctioneer,  although  he  (the  auctioneer) 
was  not  a  party  to  the  suit ;  the  seller  offering  to  bring  the 
deposit  into  court.  Pending  a  suit  by  a  purchaser  for  a 
specific  performance  of  an  agreement  to  sell  a  presentation  to 
a  living,  the  seller  may  be  restrained  by  injunction  from  pre- 
senting, and  the  bishop  from  instituting,  or  in  the  case  of  a 
lapse  from  collating  to  the  living  any  derk  not  named  by  the 
purchaser.*'  * 

§  15  a.  Where  a  bill  has  been  brought  for  specific  perform- 
ance, and  a  decree  made  and  complied  with,  and  the  plaintiff 
in  such  bill  brings  an  action  at  law  for  damages  caused  by 
delay  in  performing  the  contract ;  the  defendant  cannot  have 
an  injunction  in  the  original  cause,  though  he  might  in  a  new 

§  16.  Pending  a  suit  by  the  vendor  for  specific  performance^ 
equity  will  not  enjoin  an  action  of  the  purchaser  for  the  de* 
posit,  unless  the  former  consent  to  its  being  Inrought  into 
court.^  Excepting,  however,  the  case  where  the  vendor 
retains  the  estate  from  the  finult  of  the  purchaser ;  as  where 
the  former  is  able  to  make  a  good  title,  and  the  latter  refines 
to  complete  the  purchase.^ 

§  16  a.  After  a  decree  for  specific  performance,  the  defend- 

1 1  Sugd.  on  Vend.  &  P.  2S9.  *  Wynne  v.  Griffith,  I  Sim.  4  St. 

■  Ford  V.  Compton,  1  Cox,  i96.  147. 

'  Tanner  v.  Smith,  4  Jnr.  310 ;  An- 
neslejr  v,  Maggridge,  1  Madd.  593. 
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ant  cannot  proceed  by  action  at  law  on  the  contract  for  dam- 
ages. The  vice-chancellor  says  u  ^^  My  decree  proceeds  upon 
the  ground  that  the  defendant  has  dispensed  with  the  time 
stated  in  the  contract.  If  the  plaintiff  in  equity  had  before 
the  decree  applied  for  an  injunction  to  restrain  the  defendant 
from  proceeding  in  an  action  at  law  to  recover  damages,  I 
should,  upon  the  same  principle,  have  then  granted  the  in- 
junction ;  and  d  fortiori^  I  must  grant  it  now.  The  proceed- 
ing at  law  is  inconsistent  with  the  decree  in  equity."  ^ 

§  16  b.  Where  a  bill  by  a  seller  for  specific  performances  is 
dismissed,  and  without  the  proviso  that  it  shall  not  prejudice 
the  plaintiff's  remedy  at  law ;  equity  will  in  a  proper  case 
restrain  the  seller  from  afterwards  bringing  an  action  for  dam- 
ages. For  example,  where  the  bill  was  dismissed  because  the 
seller  had  no  title.' 

§  17.  If  objections  arise  to  the  title,  and  the  vendee  brings 
an  action  at  law  for  non-performance  of  the  agreement,  and 
the  vendor  files  his  bill  for  a  performance  in  specie,  and  an  in- 
junction is  granted ;  the  court  will  not  dissolve  it  without  the 
master's  report  as  to  the  title,  where  the  action  is  brought  on 
the  ground  of  want  of  title.' 

§  18.  In  case  of  sale  by  auction,  if  both  parties  claim  the 
deposit,  the  auctioneer  may  file  a  bill  of  interpleader,  and  pray 
for  an  injunction,  which  will  be  granted  upon  payment  of  the 
deposit  into  court.^ 

§  19.  As  has  been  seen  (p.  625),  an  injunction  lies,  to 
restrain  the  vendor  of  real  property,  defendant  in  a  bill  for 
specific  performance,  from  conveying  the  estate,  upon  the 
ground  thai  the  plaintiff  might  be  thereby  sulgected  to  the 
expense  of  maldng  an  additional  party,  when  the  cause  might 
be  just  ready  for  a  hearing.^ 

1  BejnoldB  o.  Nelson,  Madd.  &  Geld.  *  1  Sngd.  on  Vend.  &  P.  490. 

290.  *  Farebrother  v.  Prattent,  5  Price, 

s  McNamara  v.  Arthnr,  a  Ball  ft  B.  308. 

349 ;  1  Sngd.  Vend,  ft  P.  497.  *  Echliff  v.  Baldwin,  16  Yes.  267. 


628  THE  LAW  OP  INJUNCTIONS.  [CH.   XXIX. 

§  20.  Equity  will  enjoin  the  cutting  of  timber  by  one  who 
has  got  possession  under  articles  to  purchase.^  So  a  pur- 
chaser,  under  a  decree  of  the  court  of  equity,  by  the  purchase 
submits  himself  to  the  jurisdiction  of  the  court,  and,  there- 
fore, if  he  obtain  possession  before  completion  of  the  contract, 
he  may  be  enjoined  from  the  commission  of  waste.' 

§  21.  In  case  of  a  covenant  by  a  purchaser,  restricting  the 
mode  of  enjoyment  of  the  purchased  estate,  equity  will  not 
enjoin  a  breach  of  such  covenant  by  a  second  purchaser  with- 
out notice ;  nor  where  no  real  injury  is  likely  to  arise ;  or 
there  has  been  a  change  of  circumstances.  And  an  injunc- 
tion against  the  erection  of  buildings  was  refiised,  where  the 
plaintiff  had  himself  erected  buildings,  which  defeated  the 
object  of  the  covenant.^  So  the  plaintiff,  a  vendor  of  land 
in  plots,  which  formerly  constituted  one  estate,  took  from 
each  purchaser  a  covenant  to  build  only  in  a  certain  way; 
but  made  no  objection  to  important  breaches  of  such  covenant 
on  the  part  of  some  of  the  purchasers,  not  including  the  de- 
fendant. The  form  of  covenant  was  not  only  with  him,  but 
of  each  purchaser  with  all  the  others.  The  defendant  became 
a  purchaser  and  executed  the  covenant  after  breaches  had 
been  committed.  Held,  a  bill  for  injunction  could  not  be 
maintained.  Sir  W.  Page  Wood,  V.  C,  remarked :  **  A 
vendor  in  such  a  case  is  stipulating  not  only  for  his  own 
benefit,  but  for  that  of  all  the  tenants  in  his  neighborhood 
As  a  qtum  trustee  for  them,  therefore,  he  is  bound  to  enforce 
the  covenant  as  much  against  one  as  against  the  other. — 
Here  is  a  common  scheme,  and  it  is  one  thing  to  say  that 
parties  may  pursue  any  remedy  they  may  be  entitled  to  at 
law,  and  another  thing  to  say  that  this  court  will  grant  specific 
performance  of  an  arrangement  which  can  only  be  carried 
out  in  part.  —  The  common  arrangement  has  been  put  an  end 
to,  and  the  beauty  which  arises  from  uniformity  of  design 
destroyed.  —  The  thing  must  either  be  enforced  in  toto^  or  not 
at  all.     The  defendant  —  has  a  right  to  say :  ^  This  common 

1  Crockfbrd  o.  Alexander,  15  Yea.       '  Cassami^or  v.  Strode,  1  Sim.  &  St 
138;  Baldwin  v.  Belcher,  1  J.  &  Lat    8S1. 
18.  *  Bedford  v.  Britiah,  Ac,  2  My.  55S. 
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scheme  of  building  has  not  been  preserved.'  I  cannot  say 
that  I  think  the  defendant  has  put  himself  into  the  position  of 
a  person  who  says :  '  I  will  waive  all  these  breaches,  and 
submit  myself  voluntarily  to  the  terms  of  a  new  contract.'  "  ^ 

§  21  a.  But,  on  the  other  hand,  the  plaintiffs  sold  certain 
property,  under  a  covenant  that  it  should  not  be  used  as  a 
public  house  or  beer-shop.  A,  one  of  the  defendants,  after- 
wards purchased  a  house,  being  part  of  this  estate,  and  built 
a  shop  in  the  rear,  and  on  the  11th  of  February,  without  con- 
sent, though  without  interference  of  the  plaintiffs,  opened  it 
as  a  beer-shop.  In  June,  he  leased  the  shop  to  B,  a  co-de- 
fendant, who  carried  on  the  business  with  A's  consent  but  not 
the  plaintiffs',  who,  July  8th,  served  him  with  notice  to  desist. 
The  purchaser  of  another  house  had,  without  consent,  but 
without  interference  of  the  plaintiffs,  also  opened  a  beer-shop 
in  the  rear.  August  1,  the  plaintiffs  file  a  bill  for  injimction. 
Held,  the  facts  did  not  show  such  waiver  and  acquiescence  as 
would  debar  them  from  maintaining  the  suit.> 

§  21  b.  In  a  case  where  the  plaintiff  had  contributed  to  a 
fiind,  on  condition  that  a  literary  and  theological  seminary 
should  be  permanently  located  at  a  specified  place,  which  was 
accordingly  done ;  an  injunction  was  granted  against  an  im- 
authorized  and  illegal  removal.^ 

§  22.  An  injunction  will  lie  against  a  purchaser,  on  behalf 
of  creditors,  to  restrain  payment  to  the  heir.^ 

§  23.  Where  the  defendant  is  in  Maryland,  but  the  land  in 
controversy  in  Virginia,  and  it  is  sought  to  vacate  a  decree  in 
Virginia;  though  this  cannot  be  done,  yet  the  defendant, 
seeking  to  enforce  such  decree,  may  be  enjoined  from  accept- 
ing a  conveyance  of  lands  purchased  by  him  imder  it,  or, 
if  he  has  inequitably  obtained  title,  may  be  decreed  to  re- 
convey.* 

1  Peek  V.Matthews,  Law  Rep.  (Eng.)  'Haacall  v.  The   Madison,  &c,  8 

Ea.,  April,  1867,  pp.  514-7-8.  Barb.  174. 

^  Mitchell   V.  Steward,    Law   Rep.  *  Green  v,  Lowes,  2  Bro.  C.  217. 

(Eng.)  Eq.,  April,  1866,  p.  541.  *  Buchanan  v.  Lorman,  3  Gill,  52 
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NEGOTIABLE  IN8TRUBIENTS. 

§  1.  In  reference  to  the  remedy  of  injunction  as  applied  to 
written  instruments,  Judge  Story  remarks :  ^^  A  question  has 
often  occurred,  whether,  if  the  instrument  be  void,  and  ought 
not  to  be  enforced,  the  more  appropriate  remedy  in  a  court  of 
equity  would  not  be,  to  order  a  perpetual  injunction  to  restrain 
the  use  of  the  instrument  rather  than  to  compel  a  delivery  up 
and  cancellation  of  the  instrument."  ^  And  it  is  said  by  the 
same  eminent  jurist  in  a  case  which  came  before  him  as  a 
judge :  '^  Thirty  years  ago,  it  seems  to  have  been  thought  by 
Lord  Eldon,  that  an  injunction  to  restrain  the  negotiation  of  a 
negotiable  instrument  was  an  extraordinary  interference  of 
the  court,  and  that,  upon  the  coming  in  of  the  answer,  the 
ease  stood  exactly  as  if  the  case  had  been  upon  the  common 
injunction  to  stay  proceedings  at  law.'  But  this  doctrine  has 
been  since  completely  abandoned;  and  in  Hood  v.  Astor,' 
Lord  Eldon  himself,  adverting  to  the  supposed  practice,  not 
to  interfere  in  cases  of  negotiable  securities  to  prevent  their 
Negotiation,  said :  ^  I  do  not  recollect  such  a  doctrine  to  have 
been  at  any  time  in  my  experience  the.  law  of  this  court.' 
This  last  doctrine  has  been  in  the  fullest  manner  recognized 
and  acted  upon  by  the  Supreme  Court  of  the  United  States.'*^ 
Thus  an  absolute  note  was  given,  but  from  a  memorandum 
made  at  the  time,  and  accompanying  circumstances,  it  appeared 
that  the  note  was  to  be  collected  only  on  a  contingency  which 
had  not  occurred.  Held,  equity  ought  to  grant  relief.^  So  an 
injunction  lies,  to  restrain  the  holder  of  a  note  made  in  con- 
nection with  a  marriage  brocage  contract  from  putting  it  in 

1  2  Story,  £q.  10,  §  69S.  «  Per  Story,  J.,  Poor  v.  Ctfleton,  3 

'  Berkeley  v.  Breymer,  9  Yes.  355,  Samn.  76. 

856.  »  Clayton  v.  Lyle,  a  Joimb,  Eq.  188. 
•  1  Ross.  412. 
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circulation,  and  thus  depriving  the  maker  of  the  right  of 
making  such  defence  against  an  indorsee.^  So  A  and  B  pur- 
chased from  C  a  plantation  and  slaves,  and  executed  to  him 
their  notes,  and  a  deed  of  trust  on  the  property,  to  secm« 
them.  G  assigned  a  part  of  the  nbtes  to  D,  in  trust,  to  secure 
certain  debts  to  sundry  creditors.  C  became  the  b<md  fide 
holder  of  a  portion  of  the  debts,  to  secure  which,  the  notes 
were  assigned  by  C  to  D.  D  sued  A  and  B  on  the  notes. 
Held,  a  court  of  chancery,  on  a  bill  filed  by  A  and  B  against 
D,  would  restrain  him  from  collecting  out  of  them  such  por- 
tion of  the  notes,  as,  when  collected^  D  would*  have  to  pay 
over  to  A.*  So  when  a  party,  liable  over  as  transferrer  of  a 
note,  is  notified  of  a  plea  of  failure  of  consideration  filed  by 
the  maker,  in  a  suit  brought  by  the  transferree  thereon  ;  the 
transferrer  is  a  privy  in  kw  to  the  judgment  rendered  against 
the  plaintiff  on  such  a  plea,  and  is  concluded  thereby ;  and  if 
afterwards  the  transferrer  is  proceeding  at  law  to  enforce 
security  against  the  transferree,  taken  in  payment  for  the 
note,  equity  will  relieve  the  transferree  to  the  extent  of  such 
failure  of  consideration,  by  injunction  and  decree.^  Thou^ 
equity  will  not  restrain  an  action  on  a  note  or  bill,  where  the 
failure  of  consideration  is  unliquidated.^  And,  in  general, 
equity  will  enjoin  the  transfer  of  a  specific  thing,  which,  if 
transferred,  wiU  be  irretrievably  loet ;  as  in  this  case  of  nego- 
tiable  securities,  and  stocks.^  So  where  a  person  has  negotiable 
securities  in  his  possession,  under  a  void  contract,  and  is  not 
of  sufficient  responsibility  to  answer  for  the  value  thereof,  the 
negotiation  of  them  may  be  restrained  by  injunction.®  So  a 
State  court  of  chancery  has  jurisdiction  to  grant  an  injunc- 
tion, at  the  suit  of  another  State,  to  restrain  the  transfer, 
i;i4thin  the  former  State,  of  negotiable  securities  issued  by  the 
latter.^  So  if  a  note  be  given  by  a  person  immediately  on  his 
coming  of  age,  for  extravagai^  supplies  made  to  him  during 
his  infancy ;  the  negotiation  may  be  restrained  by  injihiction.* 
So  when  a  bill  or  note  has  been  obtained  fraudulently,  or  upon 

1  Smith  p.  Hajtwell,  Ambl.  67.  *  Osbom  v.  Bank,  Ac,  9  Wheat. 

*  Nelson  v.  Dunn,  15  Ala.  501.  738. 

*  Bullock  V.  Winter,  10  Geo.  214.  *  Delaficid  v.  BlinoiB,  8  Hill,  159. 

*  Glennie  v.  Imri,  3  Y.  &  Coll.  ExC  ?  Delafield  v.  Blinois,  96  Wend.  199. 
436.  9  Brook  9.  Galbj,  9  Atk.  34. 
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an  illegal  transaction,  as  at  play ;  upon  a  bill  filed  charging 
these  facts,  supported  by  an  affidavit,  an  injunction  to  prevent 
the  negotiating  or  parting  with  the  bill  or  note  will  be  granted 
immediately  upon  filing  the  bill,  and  even  before  the  service 
of  the  subpoena  to  appear.^  So,  in  Louisiana,  if  the  plaintiff 
came  improperly  into  possession  of  a  note,  which  was  lef); 
conditionally  with  a  third  person,  the  defendant's  remedy  is 
by  injunction,  not  by  an  appeal  fix)m  the  order  of  seizure  and 
sale.* 

§  2.  The  orators,  with  their  fiither,  executed  a  promissory 
note  to  the  defendant,  the  orators  signing  as  "  sureties,"  under 
an  agreement  that  the  note  should  not  be  delivered,  nor  be- 
come operative,  until  certain  conditions  were  performed  by 
the  defendant.  The  father  mortgaged  certain  premises  to 
secure  the  note ;  but  the  defendant,  without  the  consent  of 
the  orators,  obtained  the  note  and  mortgage,  and  then  refused 
to  perform  the  conditions.  Held,  the  defendant  should  be 
enjoined  fix>m  negotiating  or  enforcing  the  note  as  against  the 
orators.  But,  the  father  having  deceased,  and  his  personal 
representative  not  being  a  party  to  the  bill ;  held  fiirther,  the 
court  could  not,  upon  this  bill,  interfere,  to  set  aside  the  note 
and  mortgage,  as  against  his  estate.^  So  if  one,  to  whom  ne- 
gotiable paper  has  been  confided  for  a  special  use  or  limited 
purpose,  should  attempt,  in  breach  of  the  confidence  reposed 
in  him,  to  pervert  the  paper  to  a  different  use  or  purpose, 
equity  will,  upon  proper  application,  enjoin  him  from  doing 
any  act,  though  it  be  th^  carrying  on  of  a  suit  at  law,  which 
he  may  make  the  means  or  instrument  of  his  bad  faith  ;  and 
indorsees  of  the  paper,  after  it  is  overdue,  though  for  value, 
are  subject  to  the  same  equities,  and  may  be  prevented  in  the 
same  mode  firom  misapplying  it.  And  where  one  of  several 
notes,  on  demand,  with  interest,  given  by  a  corporation  before 
it  had  issued  stock  certificates  to  its  stockholders,  in  evidence 
of  their  proportionate  interest  in  certain  of  its  own  stock  held 
by  it  in  trust  for  them,  and  upon  which  no  money  was  to  be 

1  4  Bout.  Inst  128.  »  Chase  v.  Torrey,  20  Vt.  895. 

'  Weems  v.  Yentress,  14  La.  An. 
267. 
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paid,  was  negotiated  for  value  by  a  stockholder,  thirteen 
months  after  its  date;  held,  sach  note  was  overdue  at  the 
time  it  was  taken  by  the  holder,  so  as  to  entitle  the  corpora* 
tion  to  enjoin  a  suit  at  law  commenced  by  him  to  recover  the 
amount  of  the  note  from  them,  upon  the  ground  of  the  equities 
subsisting  between  them  and  the  payee  of  the  note.^ 

§  8.  The  plaintiiF,  member  of  a  corporation  in  Oregon, 
agreed  to  make  a  loan  to  the  company,  who  agreed,  upon  his 
request,  to  give  their  note  therefor,  secured  by  mortgage  <^ 
their  whole  property.  The  plaintiff,  then  in  Oregon,  there- 
upon drew  sundry  drafts  on  A,  his  agent  in  Connecticut,  for 
about  half  the  amount  of  the  loan,  and  delivered  them  to  the 
company.  The  drafts  were  forwarded  to  Connecticut,  and 
accepted  by  A.  A  part  were  paid  by  A,  when  due,  but  one 
was  protested  for  non-payment,  A  having  been  imable  to  dis- 
pose of  certain  property  of  the  plaintiff  in  his  hands  in  season 
to  meet  it,  and  it  was  returned^ to  the  president  of  the  com- 
pany. The  company  soon  aft;er  failed,  and  could  not  give  the 
promised  security  ;  and  the  plaintiff  made  no  fiirther  advance. 
He  also  notified  A  not  to  pay  the  draft,  and  demanded  it  of 
the  company,  but  the  directors  reftised  to  surrender  it.  After- 
wards,  while  the  draft  was  in  the  hands  of  the  president,  B, 
a  creditor,  member,  and  director  of  the  company,  knowing  all 
the  facts,  attached  the  draft,  with  other  corporate  property, 
and  the  president  thereupon,  on  his  demand,  delivered  it  to 
him.  B  sent  the  draft  to  C,  whom  he  owed,  to  collect  and 
apply  the  proceeds  on  his  account,  and  C  brought  a  suit  upon 
it  in  Connecticut  against  A.  A  then  had  ftinds  of  the  plain- 
tiff, with  which  he  intended  to  pay  any  judgment  which  C 
might  recover.  The  plaintiff  brings  a  bill  in  equitf  against  G 
for  an  injunction  of  th^  suit,  and  cancellation  of  the  draft. 
Held,  even  if  the  plaintiff  would  have  a  good  defence  at  law, 
he  was  entitled  to  a  cancellation  of  the  draft,  because  other 
suits  might  be  brought  upon  it.  Also,  that,  as  the  company 
had  become  unable  to  give  the  stipulated  security,  the  plaintifi 
was  not  bound  to  complete  the  loan,  or  demand  the  security. 
Injunction  granted.' 

1  Atlantic,  &c.  v.  Tredick,  5  R.  I.       *  Fei^gnson  o.  Ftsk,  iS  Conn.  501. 
171. 
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§  8  a.  A  owned  property  subject  to  a  lease  to  B,  who  se- 
eretlj  confederated  with  and  employed  C  to  represent  to  A 
that  the  property  was  of  great  value,  and  that  he  would  pur- 
chase it  at  much  more  than  its  real  worth  if  A  would  buy  up 
the  lease  of  B.  Influenced  by  this  fraud,  A  purchased  of  B 
the  lease  at  an  exorbitant  price,  immediately  after  which  C  ab- 
sconded without  purchasing  the  proper^.  A  paid  B  for  the 
lease  in  two  notes,  one  of  which  B  sold  to  D,  who  bought  it 
in  good  faith  and  without  any  knowledge  of  any  defence  to  it, 
and  paid  therefor  partly  in  money  and  partly  in  his  own  note 
to  B,  which  he  subsequently  paid.  Before  D  paid  this  note, 
however,  A  notified  him  that  his  note  held  by  D  was  obtained 
from  him  by  fraud,  and  that  he  should  not  pay  it.  Held,  that 
this  information  was  not  su£Scient  to  throw  upon  D  the  risk  of 
refusing  to  pay  to  B  the  balance  due  upon  the  purchase  of  the 
note,  because,  under  the  circumstances,  D  could  not  have  ob- 
tained satisfactory  information  whether  B  had  defrauded  A  or 
not,  by  an  investigation  conducted  in  the  usual  course  of  busi- 
ness ;  it  having  required,  in  order  to  settle  that  question,  a 
long  litigation,  in  the  course  of  which  a  jury  had  &iled  to 
agree  upon  it.  Held,  therefore,  that  A  was  liable  to  pay  to  D 
the  note  transferred  to  him  by  B ;  but  not  the  other  note 
retained  by  him,  the  prosecution  of  which  was  accordingly 
Qnjoined.^ 

§  4.  An  injunction  in  force  against  the  negotiation  of  a 
note  does  not  destroy  its  negotiability.' 

§  4  a.  A  accepted  a  bill  for  £150,  drawn  by  and  for  the 
accommodation  of  B.  B  indorsed  the  bill,  and,  to  facilitate 
its  being  discounted,  procured  the  indorsement  of  C.  Before 
maturity,  B  delivered  the  bill  to  D,  as  security  for  XIOO. 
When  the  bill  fell  due,  D  demanded  the  sum  loaned,  and, 
some  weeks  afterwards,  C  took  up  the  bill  and  gave  a  new 
one  for  £160,  upon  a  further  advance  of  £50.  C  then  brings 
an  action  against  A  upon  the  bill,  and  A  files  a  bill  for  injunc- 
tion, and  to  have  the  bill  delivered  up.  Held,  the  case  was 
One  exclusively  for  a  court  of  law,  and  a  common  injunction, 

1  Adams  v.  Soale,  3d  Vt  53S.  ^  Winston  v.  Westfeldt,  22  Ala.  760. 
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obtained  bj  the  plaintiff,  should  be  dissolved.^  So  where  a 
person  has  lent  his  name  as  maker  of  a  note,  to  enable  the 
borrower  to  keep  up  a  false  credit  by  using  the  paper  as  busi- 
ness paper,  he  cannot  come  into  court  for  relief  against  the 
consequences.' 

§  5.  Bill  for  a  perpetual  injunction  of  judgments,  obtained 
on  bills  of  exchange  drawn  by  the  complainant,  and  passed 
by  the  respondent  into  the  hands  of  third  persons,  by  whom 
the  judgments  were  obtained.  Held,  the  injunction  ought 
not  to  be  decreed,  until  the  answers  of  the  third  parties  had 
come  in,  although  the  bill  stated,  and  the  respondent  admitted, 
that  he  paid  the  judgments,  and  was  the  only  person  inter- 
ested in  them ;  because  such  statements  and  admissions  might 
be  made  by  collusion.' 

§  5  a.  The  defendants,  a  bank,  agreed  with  A,  of  New 
York,  that  they  would  once  in  each  week  assort  and  make 
up  into  a  package  all  the  bills  of  the  plaintifis,  a  bank,  which 
should  be  in  possession  of  the  defendants,  and  direct  them  to 
A,  and  hold  them  subject  to  his  order,  or  deposit  them,  as  he 
should  direct.  A  agreed,  that,  at  the  time  of  such  making  up, 
the  defendants  might  draw  on  him  for  the  amount,  payable  in 
New  York,  at  ten  days,  and  that  he  would  accept  the  drafts, 
at  the  same  time  directing  the  packages  to  be  deposited  in  the 
B  bank,  Albany.  The  arrangement  went  on,  until  June  22, 
1819.  June  25,  the  defendants  refused  to  take  any  more  bills, 
having  bills  to  the  amount  of  $10,160,  which  A  assigned  to 
the  plaintifis,  with  notice  to  the  defendants, — for  part  of 
which  amount  the  defendants  had  drawn  on  A,  who  accepted 
their  drafts ;  but  payment  of  them  was  not  alleged.  The 
plaintifis  file  a  bill,  praying  a  deliver}'  of  the  bills  to  them 
and  an  injunction  against  their  circulation,  or  a  demand  for 
their  payment.  Held,  where  a  claim  is  suspended  by  the 
promise  of  a  third  person,  it  revives  upon  his  default,  and  the 
agreement  did  not  discharge  the  plaintifis*  obligation  to  pay, 

1  Hammon  v,  Sedgwick,  6  Hare,  256.        '  Marshall   v.  Beveriej,  5    Wheal 
>  Dayenport  o.  City  Bank,  9  Paige,    313. 
12. 
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but  merely  suspended  it  for  ten  days  after  the  acceptance  of 
their  drafts  by  A.  And  the  injunction  was  accordingly  re- 
fiised.^ 

§  6.  Judgment  was  recovered  by  the  holders  of  a  bill  of 
exchange  against  an  indorser,  who  filed  a  bill  to  enjoin  it, 
alleging  that  the  bill  had  been  paid  by  a  subsequent  indorser, 
which  payment  was  not  known  to  the  complainant  until  after 
the  judgment  was  recovered ;  that  it  was  paid  out  of  ftmds 
iumished  by  the  drawer;  and  that  the  suit  was  brought  m 
the  name  of  the  holders,  fraudulently,  to  deprive  the  com- 
plainant of  a  good  defence  against  the  indorser,  who  paid  the 
bill.  Held,  on  demurrer,  that  the  indorser,  who  paid  the 
money,  was  not  a  necessary  party  to  the  bill ;  that  it  was  nut 
necessary  to  set  out  particularly  the  nature  or  amount  of  the 
funds  furnished  by  the  drawer,  or  whether  any  or  what  part 
were  applied  to  the  payment  of  the  bill.' 

§  6  a«  A,  the  acceptor  of  a  bill,  who  had  through  B,  the 
drawer,  as  his  agent,  paid  the  bill  to  G,  an  indorsee  for  value, 
without  taking  it  up,  brings  a  bill  against  C  and  D,  a  sub- 
sequent indorsee,  charging  that  C  had  indorsed  the  bill  to  D 
without  value,  in  order  to  obtain  another  payment  of  it,  and 
praying  an  injunction  against  an  action  commenced,  and  that 
the  biU  be  delivered  up,  to  be  cancelled.  Held,  on  demurrer, 
B  need  not  be  made  party  to  the  suit ;  the  (Jemurrer  admit- 
ting the  allegations  of  the  bill,  even  as  to  B,  though  not  a 
party,  and  such  allegations  showing  that  B  had  no  remaining 
interest  in  the  case.^ 

§  7.  Two  notes,  given  for  the  purchase-money  of  two  dis- 
tinct tracts  of  land,  but  bearing  date  and  executed  on  the 
same  day,  do  not  thereby  become  parts  of  the  same  transac- 
tion, nor  so  blended  together,  that  an  eviction  from  one  of  the 
tracts  will  enable  the  vendee  to  enjoin  the  collection  of  the 
note  given  for  the  other.* 

1  Washington,  &c.  v.  The  Farmers',  *  Earlo  v.  Holt,  5  Hare  (26  Eng 
&c.,  4  John.  Ch.  63.  Cha^^  180. 

>  Atkins  V.  Dicks,  14  Pet  114.  «  Wray  v.  Fomiss,  27  Ala.  471. 
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§  8.  A  and  B  gave  a  bond  for  title  to  land  to  C,  who  paid 
a  part  of  the  purchase-money,  and  gave  his  notes  for  the  bal* 
ance,  three  to  A  and  three  to  B.  C  being  unable  to  pay,  it 
was  agreed  between  the  parties,  that  the  contract  should  be 
rescinded,  and  the  bond  was  surrendered,  and  A  and  B  de- 
livered to  C  his  notes,  except  one  which  A  had  assigned  to  D« 
On  this  note  D  afterwards  recovered  judgment  against  C,  who 
filed  a  bill  to  enjoin  its  collection,  making  A  and  D  parties. 
Held,  B  was  not  a  necessary  party ;  that  C  was  not  entitled 
to  an  injunction  against  D ;  and,  the  contract  having  been 
rescinded,  A  would  be  liable  to  C  for  the  note  he  had  assigned^ 
whenever  C  should  pay  the  judgment,  or  A  should  be  other- 
wise released  firom  his  liability  to  D.^ 

§  9.  Chancery  will  take  jurisdiction  and  grant  relief  where 
a  promissory  note  has  been  lost  or  destroyed,  if  the  complain- 
ant tenders  adequate  security  against  loss  to  the  defendant; 
otherwise  he  will  be  turned  over  to  the  courts  of  law.' 

§  10.  An  assignee  of  a  note  brought  trover,  in  the  name  of 
the  assignor,  husband  of  the  payee,  for  a  conversion  prior  to 
the  assignment  On  a  bill  by  the  payee  against  the  assignor^ 
her  husband,  claiming  the  notes,  and  for  a  stay  of  the  suit  at 
law ;  it  was  held,  that  the  assignee  need  not  be  made  a  party, 
as  he  had  no  right  to  commence  such  suit.^ 

§  11.  The  drawer  of  a  bill  cannot  enjoin  an  innocent  holder 
from  collecting  it  of  an  accommodation  acceptor,  on  the  ground 
of  fraud  in  the  payee.^ 

§  12.  Where  A  bought  an  ihland  bill  of  exchange,  band  fide 
and  in  the  regular  course  of  business,  but  without  indorsement 
from  B,  the  payee,  and  brought  a  suit  at  law  in  the  name  of 
B,  to  his  use,  against  G,  the  drawer ;  held,  although  C  and  B 
both  alleged  the  instrument  to  be  forged,  that,  on  B's  receiv- 
ing from  A  a  bond  to  indemnify  him,  he  would  be  restrained 
from  dismissing  the  suit,  and  that  C  would  be  restrained  firom 

1  Drake  o.  Lyons,  9  Gratt  54.  •  Chase  v.  Chase,  1  Puce,  198. 

*  Ross  p.  Wright,  IS  Geo.  507.  *  Wiiin  v.  Wllkins,  35  Miss.  ISS. 
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using  a  release  in  that  court,  until  the  question  as  to  the  gen- 
uineness of  the  paper  might  be  tried.^ 

§  13.  Affidavits  are  not  admissible  in  support  of  an  injunc- 
tion against  the  negotiation  of  a  biU.  Lord  Eldon  makes  the 
distinction,  that  ^^  in  the  case  of  waste,  the  irreparable  mischief 
is  not  with  reference  to  the  circumstance  whether  the  man  can 
or  cannot  pay,  but  in  this  respect,  that  the  timber  cannot  be 
set  up  again."'  (a) 

^Dibble  v.  Scott,  5  Jones,  Eq.  164.  'Berkeley  v.  Brymer,  9  Yes.  354, 

355. 
. 
(a)  As  to  the  deliyering  np  of  papers  to  be  cancelled ;  see  Minshaw  v,  Jordon, 
3  Bro.  18,  n. ;  Hamilton  v.  Cnmming,  1  John.  Ch.  521 ;  Bromley  v,  Holland,  7 
Yes.  3 ;  Apthorpe  v,  Comstock,  8  Cow.  386 ;  2  Paige,  482 ;  Loomis  v.  Cllne,  4 
Barb.  453 ;  Harrington  v.  Bigelow,  11  Paige,  349. 
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STATUTES  — UNITED  STATES  —  MASSACHUSETTS. 

By  act  of  Congress,  March  2,  1793,  §  5,  no  injunction  can 
be  granted  to  stay  proceedings  in  a  State  court,  nor  in  any 
case  without  reasonable  notice.^ 

By  act  of  February  13,  1807,  the  same  power  is  given  to 
judges  of  the  District  Courts  to  grant  injunctions  as  is  exer- 
cised by  judges  of  the  Supreme  Court,  subject  to  the  rules 
prescribed  by  the  judiciary  acts.  But  no  injunction,  unless  so 
ordered  by  the  Circuit  Court,  shall  continue  beyond  the  next 
circuit.  And  a  district  judge  shall  not  grant  an  injunction, 
where  there  has  been  reasonable  time  to  apply  to  the  Circuit 
Court.* 

By  act  of  March  3,  1820,  the  district  judge  may  enjoin 
proceedings  by  warrant  and  distress  against  a  debtor  to  the 
govemment  or  his  sureties.' 

In  Massachusetts,  the  Supreme  Court,  or  a  justice  thereof, 
may,  either  in  term  time  or  vacation,  after  the  filing  of  the 
bill  or  other  commencement  of  a  suit  concerning  waste,  issue 
a  writ  of  injunction  to  stay  waste,  and  issue  such  other  writs 
and  processes,  and  make  such  orders  and  decrees,  according  to 
the  course  of  proceedings  in  equity,  as  justice  and  equity  may 
require.  The  injunction  may  be  dissolved,  in  term  time  or 
vacation,  by  the  court  or  by  a  judge  thereof. 

When  a  person  whose  real  estate  is  attached  commits  waste 
thereon,  or  threatens  or  prepares  so  to  do,  or  when  a  real 
action  is  brought  to  foreclose  or  for  possession  under  a  mort- 
gage, or  for  recovery  of  land,  and  waste  has  been  committed 
or  threatened  by  the  defendant  or  any  one  claiming  under  him 

1  See  Brightlj's  U.  S.  Dig.  256,  f       »  lb.  256,  §  5. 
3.  « lb.  19,  §  15. 
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or  acting  by  his  permission ;  an  injunction  may  issue  (as 
above).  But  the  petitioner  may  be  required  to  give  bond  for 
all  damages.  And  the  court  may  arrest  and  commit  the 
defendant  for  a  violation  of  such  injunction,  and  issue  such 
other  process  as  may  be  necessary  or  proper  to  enforce  obedi- 
ence, in  like  manner  as  the  Supreme  Court  may  do  upon  a 
suit  in  equity.  The  injunction  may  be  dissolved  (as  above).^ 
When  leave  is  granted  to  file  an  information  in  the  nature 
of  a  qm  warranto^  or  at  any  time  before  final  judgment,  the 
court  may  by  writ  of  injunction  restrain  the  defendant  cor- 
poration, its  managers,  servants,  and  agents,  from  ezerdsing 
the  franchise  in  question  till  further  order  of  court.' 

In  New  Hampshire,  the  Superior  Court  may  grant  writs  of 
injunction,  whenever  necessary  to  prevent  injustice ;  and  any 
justice  of  said  court  may  issue  writs  of  injunction  to  stay  pro- 
ceedings or  waste  until  the  end  of  the  next  term  of  the  court 
in  any  county,  unless  sooner  dissolved.^ 

Where  the  bank  commissioners  deem  it  unsafe  for  a  bank  to 
continue  the  issuing  or  circulation  of  its  bills  or  notes,  or  where 
a  bank  reftises  an  examination  by  them ;  they  may  obtain  an 
injunction  from  a  justice  of  the  Superior  Court.* 

Such  commissioners  may  also  restrain  by  injunction  any 
creditor  of  a  bank  from  proceeding  at  law  against  such  bank, 
where  its  affitirs  are  in  process  of  liquidation.^ 

Upon  non-compliance  on  the  part  of  a  railroad  corporation 
with  any  order  relative  to  the  construction  of  bridges,  passes, 
or  gates ;  a  judge  of  the  Superior  Court  may  by  injunction 
prohibit  the  use  of  the  road  till  compliance  with  the  order.** 

.  The  same  provisions,  substantially^  are  made  for.  injunction 
against  insurance  companies,  as  in  the  case  of  banks.^ 

When  the  levy  of  an  execution  is  stayed  by  injuncti<Ni,  tbe 
lien  and  interest  of  the  attaching  creditor  shall  continue  for 
thirty  days  after  dissolution  of  the  injunction.  The  levy  shall 
be  suspended  during  the  injunction,  and  may  be  resni&ed 
within  thirty  days  after  dissolution,  though  the  return  day 

1  Maw.  Gen.  Sti.  7ia  •  lb.  386. 

*  lb.  744.  •  lb.  849. 
s  N.  H.  Comp.  Sts.  434.  ^  lb.  373. 

*  lb.  324. 


NEW   HAAPSHIBE  —  MAINE.  648 

have  passed.  If  notice  of  sale  has  been  given  at  the  time  of 
the  injunction ;  upon  dissolution,  notice  may  be  given  as  in 
the  case  of  the  sale  of  personal  propertj.^ 

In  Maine,  writs  of  injunction  may  be  issued  in  cases  of 
equity  jurisdiction,  and  when  specially  authorized  by  statute. 
A  justice  of  the  Supreme  Court  may  issue  them  in  term  time 
or  vacation,  to  continue  in  force  through  the  next  term  unless 
sooner  dissolved,  after  notice  to  the  adverse  party,  or  upon 
bond  with  sureties  for  damages  and  costs.^ 

The  bank  commissioners  may  apply  to  a  justice  of  the  Su- 
preme Court  for  injunction  against  a  bank  which  has  made 
over-issues,  without  paying  the  forfeiture  of  ten  per  cent,  pro- 
vided by  law.  And  such  bank  shall  be  enjoined  till  payment 
of  the  forfeiture  and  costs ;  and,  unless  paid  within  the  time 
fixed,  perpetually  enjoined.  The  commissioners  may  also 
obtain  an  injunction  against  a  bank  which  is  insolvent,  or  has 
exceeded  its  powers,  or  failed  to  comply  with  the  requirements 
of  law ;  and  upon  a  hearing  the  injunction  may  be  dissolved, 
modified,  or  made  perpetual.^ 

Any  court  of  record,  before  which  an  indictment,  com- 
plaint, or  action  for  a  nuisance  is  pending,  may  in  any  county 
issue  an  injunction  to  stay  or  prevent  such  nuisance,  and  make 
such  orders  and  decrees  for  enforcing  or  dissolving  it  as  jus- 
tice and  equity  require.* 

In  case  of  a  railroad,  when  land  damages  remain  unpaid  for 
thirty  days  after  demand,  a  judge  of  the  court  may,  after 
notice,  without  bond,  enjoin  the  use  or  occupation  of  the  land 
till  payment  of  damages  and  costs.  If  pajrment  has  not  been 
made  at  the  second  term  after  the  injunction,  it  may  be  made 
absolute,  and  all  title  to  the  land  and  what  has  been  placed  on 
it  shall  cease.  In  case  of  violation  of  the  injunction,  pro- 
vision is  made  for  the  individual  liability  of  the  parties  guilty 
of  such  violation.^ 

An  injunction  may  be  granted  by  a  justice  of  the  Supreme 
Court  against  waste  by  the  defendant  in  an  action  to  recover 

1  N.  H.  Comp.  Sts.  504.  *  lb.  2U. 

s  Maine  Rev.  Sts.  469.  »  lb.  364. 

'  lb.  342. 
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real  estate,  or  whose  real  estate  is  attached.     Either  notice  or 
a  bond  is  required.^ 

In  Connecticut,  a  judge  of  the  Supreme  Court  of  Errors 
may  on  motion  grant  and  enforce  writs  of  injunction,  accord- 
ing to  the  course  of  proceeding  in  courts  of  equity,  in  all 
cases  within  the  jurisdiction  of  the  Superior  Court,  arising  in 
any  county,  when  such  court  is  not  in  session,  which  writs 
shall  be  returnable  to  the  next  Superior  Court  in  that  county. 
So  also  the  judges  of  tlie  counly  courts,  in  all  causes  within 
their  jurisdiction,  when  the  court  is  not  in  session.  So  the 
judge  of  the  county  court  in  any  county,  in  all  causes  within 
the  jurisdiction  of  the  Superior  Court  when  not  in  session, 
returnable  to  the  next  Superior  Court. 

The  facts  must  be  verified  by  the  oath  of  the  petitioner  or 
a  witness.  The  injunction  may  be  issued  with  or  without 
previous  notice.  The  judge  who  issues  the  injunction  may 
hear  and  decide  upon  a  motion  to  dissolve  it.  In  case  of  in- 
junction by  the  judge  of  a  county  court,  upon  petition  return- 
able to  the  Superior  Court,  a  petition  to  dissolve  may  be 
presented  either  to  him  or  a  judge  of  the  Supreme  Court  of 
Errors.  Provision  is  also  made  for  the  sickness  or  other  dis- 
ability of  a  judge  of  the  Supreme  Court. 

Upon  injunction  of  the  sale  of  personal  property  on  execu- 
tion, the  judge  or  court  may  order  an  adjournment  of  the  sale. 
If  there  be  no  such  order,  the  officer  may  adjourn  it,  and  the 
lien  shall  still  continue.^ 

An  injunction  is  authorized  in  case  of  the  attachment  of 
partnership  property  by  the  creditor  of  a  partner.* 

Also,  after  notice,  on  application  of  the  county  attorney  or 
the  bank  commissioners,  against  any  bank  whose  charter  in 
their  opinion  is  forfeited,  or  by  which  the  public  are  in  danger 
of  being  defrauded.* 

Also  on  the  application  of  a  creditor  to  an  amount  exceed- 
ing one  hundred  dollars.^ 

A  judge  of  the  Superior  Court,  on  application  of  the  com- 
missioners, may  issue  an  injunction  against  any  railroad  cor- 

1  Maine  Rev.  Sts.  584.  *  Ih,  241. 

s  Conn.  Sts.  1854,  473.  *  lb.  250. 

*  lb,  479. 
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poration,  where  its  rails,  bridges,  switches,  engines  or  cars  are 
in  such  condition,  or  its  affiiirs  so  conducted,  as  to  endanger 
the  safety  of  the  public,  or  where  such  corporation  has  in  any 
material  respect  violated  the  law,  or  refiised  to  obey  the  law- 
fill  directions  of  the  contimissioners,  or  unlawfiilly  suffered  any 
person  to  hold  or  exercise  the  duties  of  any  office  in  the  cor- 
poration.^ 

In  Vermont,  no  injunction  issues  till  a  bill  is  filed.  The 
issuing  of  a  subpoena  attached  to  a  bill  is  deemed  the  filing. 

No  injunction  shall  issue  to  stay  the  trial  of  a  personal 
action  at  issue  in  a  court  of  law,  until  the  applicant  gives  bond 
with  surety,  conditioned  for  the  payment  of  all  intervening 
damages  caused  by  delay,  with  additional  costs  in  the  action, 
if  the  plaintiff  finaUy  recovers.  So  also  an  injunction  afler 
verdict  or  judgment.  But,  in  case  of  actual  fraud,  a  bond 
may  be  dispensed  with.  So  an  injunction,  after  verdict, 
against  an  action  of  ejectment.  In  this  case,  the  damages, 
upon  dissolution,  shall  be  settled  by  a  master,  and  include 
the  reasonable  rents  and  profits  and  all  waste  committed  after 
the  injunction.  The  suflBciency  of  the  surety  shall  be  ascer- 
tained by  the  chancellor  or  by  a  master.  The  bond  shall  be 
filed  before  the  injunction  issues.  Upon  dissolution  of  an 
injunction  staying  execution  of  a  judgment,  the  court  may 
require  the  respondent  to  give  security  to  the  complainant  for 
all  such  damages  and  costs  as  shall  be  finally  awarded  him  by 
the  court.  '  Upon  breach  of  a  bond,  the  court  shall  order  its 
delivery  to  the  party  entitled  to  the  benefit  of  it,  for  prosecu- 
tion, if  circumstances  so  require.* 

When  the  commencement  of  a  suit  is  stayed  by  injunction, 
the  time  during  which  such  injunction  shall  be  in  force  shall 
not  be  included  in  the  statute  of  limitations.^ 

The  bank  commissioner  may  obtain  an  injunction,  after 
notice,  against  any  banking  corporation  whfch  is  insolvent 
or  has  proceeded  in  violation  of  law  ;  and  a  receiver  shall 
thereupon  be  appointed.* 

Similar  provision  is  made  in  regard  to  savings  banks.^ 

1  Conn.  Sts.  1854,  761.  *  lb.  575. 

«  Verm.  Gen.  Sts.  253.  « lb.  548-9. 

•  lb.  444. 
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In  Rhode  Island,  the  Supreme  Court,  or  in  vacation  a  jus- 
tice thereof,  may,  upon  notice  and  for  cause,  enjoin  any  rail- 
road or  turnpike  corporation  from  using  any  Rhode  Island 
franchises,  in  violation  of  law  or  of  its  charter.^ 

The  Supreme  Court,  or,  in  vacation,  a  justice  thereof,  on 
complaint  of  the  bank  commissioners,  that  in  their  opinion  any 
bank  or  institution  for  savings  has  forfeited  its  charter,  or  is  so 
conducting  that  the  public  or  those  having  funds  in  its  custody 
are  in  danger  of  being  defrauded,  or  has  become  insolvent, 
shall  issue  notice  to  show  cause  why  an  injunction  should  not 
be  granted ;  and  after  a  hearing  may  enjoin  the  corporation 
from  further  proceeding  with  its  business,  and  appoint  a  re- 
ceiver. During  such  injunction  all  proceedings  for  the  col- 
lection of  debts  against  the  corporation  shall  be  stayed.  A 
limited  and  temporary  injunction  may  be  granted,  without  the 
appointment  of  a  receiver.  Heavy  penalties  are  imposed,  for 
refusal  to  deliver  the  property  to  the  receivers.' 

"  In  New  York,  the  tmit  of  injunction,  as  a  provisional  rem- 
edy, is  abolished  by  the  Code  of  Procedure^  and  an  injunction 
by  order  substituted,  (a)  The  order  may  be  made  by  the 
court  in  which  the  action  is  brought,  or  by  a  judge  thereof, 
or  by  a  county  judge,  and  when  made  by  a  judge,  may  be 
enforced  as  the  order  of  the  court."  • 

An  injunction  may  be  had  to  restrain  the  commission  or 
continuance  of  some  injurious  act  during  the  litigation ;  or 
when  the  defendant,  during  the  litigation,  threatens  or  pre- 
pares to  do  some  act  in  reference  to  the  subject  of  suit,  which 

1  Rhode  Island  Bev.  Sts.  389.  •  Will.  £q.  342. 

>Ib.  S90. 

(a)  For  elaborate  oomments  upon  the  New  York  lystem,  bj  which  jnrudictioii 
at  law  and  jurisdiction  in  eqnit7  are  combined  or  blended,  see  Knowles  v.  Gee,  4 
How.  Pr.  817  ;  Millikin  v,  Carjr,  5  lb.  272 ;  Williams  v.  Hayes,  lb.  470 ;  Wooden 
V.  Waffle,  6  lb.  145.  It  is  said,  "  A  bitter  controversy,  at  one  time,  existed  in 
New  York,  between  Ae  Supreme  Conrt  and  the  Conrt  of  Chancery,  with  re- 
spect to  the  power  of  the  former  to  commit  for  contempt  And  there  has  always 
been,  while  the  two  courts  were  kept  separate,  a  strong  party  adverse  to  the  ex* 
istence  of  the  Court  of  Chancery  as  a  distinct  tribunal.  Nevertheless,  the  Su- 
preme Court  held  that  an  existing  injunction,  althou(^  operating  only  on  tlie 
parties,  their  attorneys  and  agents,  would  be  noticed  by  the  court  for  the  purpose 
of  promoting  the  ends  of  justice,  and  of  preserving  harmony  between  the  two 
courts."    Will.  Eq.  Juris.  346. 
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will  render  a  judgment  ineffectual.  Also  to  prevent  a  threat- 
ened disposition  of  property,  pending  an  action,  in  firaud  <^ 
creditors,^ 

No  personal  action  at  issue  in  a  court  of  law  shall  be  en- 
joined, without  a  bond  with  surety,  conditioned  for  the  pay- 
ment of  all  moneys  which  may  be  recoyered,  or  the  collection 
of  which  may  be  thereby  stayed ;  and  of  the  costs  in  equity. 
In  case  of  application  for  an  injunction  after  verdict  and  be- 
fore judgment,  either  the  amount  of  the  verdict  and  costs 
must  be  deposited,  or  a  bond  given,  as  afterwards  prescribed ; 
and  a  subsequent  section  of  the  statute  provides,  that,  aft;er 
judgment,  such  bond  shall  be  given,  conditioned  for  the  pay- 
ment of  such  damages  and  costs  as  may  be  awarded  at  the 
first  hearing,  or  the  amount  of  the  judgment  deposited.  The 
money  may  be  paid  over  to  the  plaintiff  at  law,  on  his  giving 
security  to  refund  it,  when  ordered  by  the  court.  In  actions 
for  the  recovery  of  lands  or  the  possession  thereof,  after  ver- 
dict, a  bond  must  be  given  for  the  damages  and  costs  that  may 
be  recovered  therein.  Where  actual  fraud  in  the  verdict  or 
judgment  is  alleged,  the  security  above  stated  may  be  dis- 
pensed with.  By  the  Code,  when  there  is  no  statutory  pro- 
vision for  security,  the  court  or  judge  shall  require  a  written 
engagement  to  pay  all  damages,  not  exceeding  a  certain  sum, 
which  may  be  caused  by  the  injunction.^ 

Upon  a  civil  action  being  commenced  by  the  attorney-gen- 
eral in  the  Supreme  Court,  it  may  enjoin  any  corporation 
from  assuming  or  exercising  any  franchise,  &c.,  or  transact- 
ing any  business,  not  allowed  by  the  charten  Also  any  indi^ 
viduals  from  exercising  any  corporate  rights,  &c.,  not  ^ted 
them  by  a  law  of  the  State.  Such  injunction  may  be  issued 
before  answer,  if  the  defendants  have  usurped,  &c.,  any  fran- 
chise, &c.,  not  granted  to  them  ;  and  after  answer  it  may  be 
continued  till  judgment  at  law.^ 

The  Supreme  Court  may  restrain  all  alienations  of  property 
threatened  or  reasonably  apprehended  by  the  officers  of  a 
corporation,  contrary  to  law,  or  for  unauthorized  purposes, 
known  to  the  party  receiving  it* 

1  Code  J  219.  s  3  K.  T.  Rev.  Sts.  Sth  ed.  762.    See 

s  2  N.  Y.  Rev.  Sta.  ISS,  §  139  ;  190,  lb.  531. 

§  147;  Sts.  1S47,  323,  f  16;  Ck>de,  }  « lb.  762-3. 
222  '  Will.  £q.  34S-50. 
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When  a  corporation  with  banking  powers,  or  to  loan  on 
pledges  or  deposits,  or  to  make  insurances,  becomes  insolvent 
or  violates  the  law  ;  the  Supreme  Court,  upon  appUcation  of 
the  attorney-general,  may  issue  an  injunction  against  it^ 

Where  the  collection  of  taxes  is  stayed  by  injunction,  pro- 
vision is  made  as  to  the  duty  of  the  coUector.^ 

When  an  execution  is  returned  unsatisfied,  the  creditor  may 
by  bill  in  chancery  prevent  the  transfer  of  any  property,  money, 
or  thing  in  action,  or  the  payment  or  delivery  thereof  to  the 
defendant,  ivith  the  exception  of  trusts  not  executed  by  the 
defendant  himself.^ 

Further  provision  is  made  to  forbid  the  transfer  of,  or  inter- 
ference with,  property  of  a  judgment  debtor,  not  exempt  from 
execution.^ 

When  commencement  of  an  action  is  stayed  by  injunction, 
the  time  shall  not  be  included  in  the  statute  of  limitations.^ 

A  similar  provision  is  made  in  regard  to  tlie  lien  of  judg- 
ments stayed  by  injunction,  if  a  notice  thereof  is  filed  with 
the  clerk  within  ten  years  of  the  docketing.^ 

A  few  decided  cases  are  subjoined,  turning,  to  some  extent, 
upon  the  statutory  law,  and  not  cited  in  the  body  of  this  work. 

The  judgment  of  a  justice  without  jurisdiction,  on  its  fiice 
regular,  may  be  perpetually  enjoined  by  the  Supreme  Conrt.^ 

The  plaintiff  must  show  a  case  in  which  he  will  be  entitled 
to  final  relief,  and  must  pray  for  final  judgment.^ 

(With  regard  to  the  change  effected  by  the  Code  in  the 
nature  of  the  remedy  of  injunction,  see  Linden  v.  Fritz.^} 

It  is  still  held  to  be  dUcretionary?^ 

The  Code  is  held  not  to  create  new  rights  of  action  or  rem- 
edies.^ 

(As  to  the  circumstances  justifying  an  injunction,  see  An- 
drovette  v.  Bowne.^^) 

1  3  N.  T.  Bey.  Sts.  5th  ed.  764.  Hnloe  v.  Thompwrn,  S,  475 ;  Horej  v. 

s  1  lb.  921.  M'Crea,  4,  31. 

*  3  lb.  264.  •          •  3  Code  R.  165 ;  5  How.  188. 

*  lb.  550.  10  Crocker  v.  Baker,  3  Abb.    183; 

*  3  lb.  507.  Afinor  v.  Terry,  6,  210;  M'Cafierty  *. 
«  lb.  687.  OlAsier,  10,  475. 

T  Codper  v.  Ball,  14  How.  275.  u  Wordsworth  v.  Lyoa,  1  CodeB.N. 

"  Coming  v.  Troy,  &c.,  6  How.  89 ;    8.  163. 

»  4  Abb.  440 ;  also  15  How.  75 ;  Gal> 
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A  distinction  is  made  between  an  injunction^  granted  in  an 
action  as  a  provisional  remedy,  and  the  prohibition  of  the 
transfer  of  the  property  of  a  judgment  debtor.^ 

Injunction  may  be  moved  for  at  a  general  term.^ 

An  injunction  order  may  be  vacated  or  modified  without 
notice ;  but  it  is  held  to  be  very  objectionable,  without  urgent 
cause.* 

(In  reference  to  the  dissolving  or  modifying  of  injunctions, 
see  Newbury  v.  Newbury.*) 

No  State  officer  or  board,  or  person  employed  by  them, 
shall  be  enjoined  in  the  performance  of  any  official  duty,  ex- 
cept by  the  Supreme  Court  sitting  in  the  district  where  such 
board  is  located  or  such  duty  required,  at  a  general  term ; 
after  prescribed  notice.^  , 

An  alderman  cannot  be  enjoined  from  unlawfully  voting  by 
a  tax-payer.®  Nor  can  the  doings  of  commissioners  of  high- 
ways be  enjoined.^  Nor  the  exercise  of  an  office,  pending  a 
guo  warranto  to  test  the  title  of  such  office.^ 

(As  to  injunctions  against  proceedings  in  the  same  or  otheif 
courts,  see  Amdt  v.  WiDiams.^) 

A  party  enjoined  from  the  prosecution  of  a  suit  is  bound 
to  communicate  the  prohibition  to  all  parties  employed  by 
him  w 

(As  to  the  injunction  of  proceedings  relating  to  land,  see 

Wordsworth  v.  Tyon.^^ 

As  to  the  injunction  of  acts  pending  litigation,  see  Olsen  t^. 
Smith.i2) 

In  an  action  by  a  wife  for  a  divorce  a  menad^  the  defendant 

latin  V.  Oriental,  &c.,  16  How.  2&d;  ^  Thatcher  v.  Dnsenbuiy,    9  How. 

Lewis  9.  Oliver,  4  Abb.  121.  32. 

1  Green  v.  BuUard,  8  How.  316.  ^  The   People  v.  Draper,  4    Abb. 

3  Drake  v.  Hudson,  &c.,  2  Code  B.  333  ;  14  How.  233. 

67.  *16  How.  244;   Hunt  v.  Farmers', 

*  Bruce  v.  Delaware,  &c,  8  How.  &c.,  8  How.  416 ;  Cbappel  t;.  Potter,  11, 
440.  365  ;  Bennett  p.  LeRoy,  14  How.  178 ; 

*  1  Code  R.  N.  S.  409  ;  also  Minor  Field  v.  Holbrook,  3  Abb.  377. 

V.  Terry,  6  How.  210 ;  Matcomb  v.  Mil-  i°  Mayor,  &c.  ».  Conover,  5    Abb. 

ler.  6  How.  456;  Smith  v,  Austin,  1  244. 

Code  R.  135 ;  Bruce  i;.  Delaware,  &c.,  ^  1  Code  R.  N.  S.  63 ;  also  4  How. 

8  How.  440.  463 ;  Cure  v.  Crawford,  1  Code  B.  N. 

^  Sts.  1851,  c.  488,  §  1.     See  Fits-  S.  18;   Hyatt  v.  Burr,  8  How.  168; 

Patrick  V.  Flagg,  4  Abb.  213  ;  Mace  v.  Capet  v.  f^arker,  1  Code  R.  N.  S.  90; 

Trustees,  &c.,  15  How.  161 ;  Fuller  v.  Bokee  v.  Hamerslej,  16  How.  461. 

Allen,  7  Abb.  12  ;  also  Chap.  XXII.  ^  7  How.  481 ;  also  Sebring  o.  Last, 

^  Lewis  V.  Oliyer,  4  Abb.  121.  9,  347  ;  Reubens  o.  Joel,  3  Eem.  488. 
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may  be  enjoined  from  disposing  of  his  property  and  leaving 
the  State  without  pro^dsion  for  her.^ 

(As  to  injunction  in  eases  of  fraud  and  insolvency,  see  Mai- 
comb  V.  Miller.*) 

A  stockholder  may  enjoin  the  declaration  of  a  dividend  by 
the  corporation,  but  not  the  payment  of  it,  after  it  has  been 
declared.* 

As  stated  in  the  text  of  this  work,  injunctions  have  been 
granted  to  restrain  the  imposition  of  an  illegal  tax.*  The  vio- 
lation  of  an  agreement  for  exclusive  service.*  Or  against 
carrying  on  a  trade ;  though  not  where  a  penalty  is  provided.* 
To  give  possession.^  To  restrain  the  fraudulent  transfer  of 
stock  by  the  company.® 

(As  to  injunction  in  case  of  mortgage,  see  Tarrant  v. 
Quackenboss.^ 

In  reference  to  trade-marks,  see  Christy  tr.  Murphy.^® 

In  reference  to  the  security  by  bond  or  otherwise,  see 
Hutchinson  v.  Central,  &cJ^ 

As  to  the  determination  of  the  damages,  see  Shearman  v. 
N.  Y.,  &c.^ 

As  to  the  effect  of  dismissal  and  an  appeal,  see  (xuilfbrd  v, 
Comell.i« 

In  reference  to  the  admissibility  and  effect  of  affidavits,  see 
Millikin  v.  Carey *^*) 

In  New  Jersey,  the  Court  of  Chancery  shall  be  considered 
as  always  open  for  the  granting  of  injunctions.^ 

1  Vermiljea  t;.  Yermiljea,  14  How.  ^^  2Xbb.d94;al8oO'Donnellp.Miini» 

470.  3  Abb.  391 ;  Higgins  p.  Allen,  6  Hour. 

*  6  How.  467 ;  also  PomeroTv.  Hind-  30 ;  Willott  t».  Strinser,  15,  310. 
manb,  5,  437  ;  Brewster  v.  Hodges,  1  ^11  How.  369  ;  ubo  Hope  p.  Acker, 
Duer,  609.  7  Abb.  308 ;  Wilde  v.  Joel,  15  How. 

*  Carpenter  v.  New  Haven,  &c.,  5  320 ;    Griffin  p.  State,  5  How.  205 ; 
Abb.  277.  Qnilford  v.  Cornell,  4  Abb.  220. 

«  Wood  p.  Draper,  4  Abb.  322;  14  »4  Abb.  220;  also  Hope  p.  Acker,  7 

How.  233.  lb.  508 ;  Hort  v.  Carter.  7  How.  140. 

^  Fredericks  p.  Meyer,  13  How.  566.  ^*  3  Code  R.  250 ;  also  Lerj  p.  Lctj, 

«  Vincent  p.  King,  18  How.  234.  6  Abb.  89 ;  Badger  p.  Wagataff,  II 

7  Erpstein  p.  Be^,  13  How.  92^  How.  562 ;  Roome  p.  Webb,  1  Code  R. 

"  The  People  P.  The  Parker,  &c,  10  114;    Florence  p.  Bates,  2    n>.  110; 

How.  140.  Blatchford  p.  New  Haven,  Ac,  7  Abb. 

*  10  How.  244 ;  also  Van  Wagemen  322 ;  Schoonmaker  p.  Reformed,  Ac,  5 
t.  La  Farge,  IS  lb.  16.  How.  267  ;  Jaques  p.  Areson,  4  Abb, 

vf  12  How.  77 ;  also  Samuel  p.  Ber-    282 ;  Powell  p.  Clark,  5  Abb.  70. 
ger,  4  Abb.  88 ;  Fetridge  p.  Wells,  4        ^  Nix.  Dig.  67. 
Abb.  144. 
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No  injunction  shall  issue  to  stay  proceedings  at  law  in  any 
personal  action  after  verdict  or  judgment,  on  application  of 
the  defendant,  unless  the  amount,  with  costs,  is  deposited 
with  the  clerk,  or  unless  a  bond  satisfactory  to  the  chancellor 
is  given,  with  condition  to  abide  any  order  or  decree  of  the 
chancellor.  A  similar  provision  is  made,  in  reference  to 
security,  in  case  of  any  mixed  action  after  verdict  or  jndg- 
ment. 

Provision  is  made  for  subsequently  inqmring  into  the  suffi- 
ciency of  the  bond,  ordering  further  security,  or,  in  default 
thereof,  dissolving  the  injunction. 

No  injunction  shall  be  granted  to  stay  proceedings  before 
verdict  or  judgment,  unless  the  chancellor  is  satisfied  of  the 
complainant's  equity,  by  affidavit  or  otherwise. 

In  case  of  injunction  against  waste,  if  the  injunction  is  vio- 
lated, an  attachment  of  contempt  may  issue,  and  the  party 
may  be  committed.^ 

An  injunction  staying  proceedings  in  ejectment  was  granted 
for  the  loss  of  title  deeds,  but  dissolved  upon  answer  ftilly 
denying  all  knowledge  of  them.^ 

An  injunction  will  not  be  dissolved  as  of  course  for  a  mere 
formal  or  technical  denial  of  the  charges  in  the  bill.'  (See 
Chap.  III.) 

The  objection  of  a  stale  claim  applies  only  to  the  demand 
of  the  complaiTiaTU.  An  injunction  will  not  be  continued, 
upon  the  ground  that  a  claim  which  the  defendant  is  seeking 
to  enforce  at  law  is  stale.^ 

(As  to  an  injunction  and  the  dissolving  thereof  in  case  of 
a  mine,  see  Boston,  &c.  v.  New  Jersey,  &c.,  2  Beasl.  215 ; 
New  Jersey,  &c.  v.  New  Jersey,  &c.,  2  Beasl.  822.) 

An  individual  can  enjoin  a  public  nuisance,  preventively, 
only  where  he  apprehends  an  injury  distinct  firom  that  to  the 
public* 

Equity  will  not  enjoin  the  building  of  a  bridge  within  cer- 
tain limits,  upon  the  claim  of  a  bridge  company  to  an  exclusive 

}  Nix.  Dig.  97,  98.  ^  Allen  v.  Board,  &c.,  2  Beasl.  673  ; 

*  Homer  v.  Jobs,  2  Beasl.  19.  aoc.  Jersey,  &c.  v.  Hudson,  &c.,  lb. 

>  lb.  420. 
*Ib. 
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right  within  those  limits ;  the  answer  showing  that  the  bridge 
of  the  complainants  has  been  so  far  appropriated  to  the  uses 
of  a  railroad,  as  to  render  it  inconvenient  and  dangerous  for 
ordinary  travel.^ 

Where  a  bridge  was  technically  a  nuisance,  but  built  in 
good  faith  and  for  the  public  benefit,  imder  claim  of  lawfiil 
authority ;  it  was  held  that  the  court  would  not  restrain  it  by 
injunction  upon  an  information  of  the  attorney-general.' 

In  1790,  the  complainants  were  incorporated  with  authority 
to  build  a  bridge  over  the  Hackensack  River,  to  take  tolls 
&om  man  and  beast.  It  was  also  provided  that  it  should  not 
be  lawful  for  any  person  to  erect  any  other  bridge  over  the 
river  for  a  hundred  years.  In  1860,  the  legislature  gave  to 
the  defendants  power  to  build  a  railway  Scorn  Hoboken  to 
Newark,  with  the  necessary  viaduct  over  tliis  river.  The 
defendants  built  such  viaduct,  thus  described  in  their  answer : 
"  A  structure,  so  as  to  lay  iron  rails  thereon,  upon  which  en- 
gines and  cars  may  be  moved  and  propelled  by  steam,  not  to 
be  connected  with  the  shore  on  either  side  of  said  river,  ex- 
cept by  a  piece  of  timber  under  each  rail,  and  in  such  a  man- 
ner, as  near  as  may  be,  so  as  to  make  it  impossible  for  man  or 
beast  to  cross  said  river  upon  said  structure,  except  in  the  cars 
of  the  defendants  ;  that  the  only  roadway  between  said  shores 
and  said  structure  will  be  two  or  more  iron  rails,  two  and 
a  quarter  inches  wide,  four  and  a  half  inches  high,  laid  and 
fastened  upon  said  timber  four  feet  ten  inches  asunder.*^  It 
was  held  (in  a  learned  and  ingeniously  critical  and  illustrative 
opinion),  that  the  proposed  structure  was  no  bridge^  within 
the  meaning  of  the  plaintilFs'  charter ;  having  no  footway  for 
man  or  beast,  and  it  being  provided  that  the  plaintiffs  might 
collect  tolls  from  men  walking  over  their  bridge,  and  for  ani- 
mals walking  over  it,  drawing  their  burthens,  while  the  de- 
fendants could  not  collect  tolls  for  such  use ;  the  franchises 
therefore  being  different :  and  the  bill  was  accordingly  dis- 
missed.^ 

(As  to  service  and  violation  of  an  injunction,  see  Haring  r. 
Kauffinan,  2  Beasl.  897.) 

1  Trenton,  &c.  v,  Citj,  Sac,  2  Bead.       '  Propn.,  Sac  v.  Hoboken,   Ae.,   S 
46.  Beasl.  503. 

3  Allen  V.  Board,  &c,  S  Beaal.  67. 
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In  Pennsylvania,  the  Supreme  Court  have  chancery  power 
and  jurisdiction,  for  the  prevention  or  restraint  of  the  commis- 
sion or  continuance  of  acts  contrary  to  law,  and  prejudicial  to 
the  interests  of  the  community  or  the  rights  of  individuals. 

No  injunction  shall  be  issued,  except  where  the  common- 
wealth or  a  city  or  county  is  complainant,  until  the  applicant 
gives  bond  with  sureties  for  all  damages  thereby  caused.  In 
the  case  excepted,  the  court  shall  expedite  the  cause  by  such 
orders  as  they  deem  expedient. 

No  courts  within  the  city  and  county  of  Philadelphia  shall 
grant  or  continue  injunctions  against  the  erection  or  use  of 
public  works  erected  or  in  progress  of  erection,  under  author- 
ity of  the  legislature,  until  the  questions  of  title  and  dam- 
ages shall  be  submitted  and  finally  decided  by  a  common  law 
court. 

Special  provision  is  made  for  security,  in  case  of  appeal  from 
any  order  for  the  assignment  or  delivery  of  securities,  docu- 
ments, chattels,  or  things  in  action.^ 

Any  bank,  against  which  the  auditor-general  has  proceeded 
for  alleged  insolvency,  if  it  denies  the  allegation,  may  apply 
for  an  injunction ;  which,  after  notice,  and  the  finding  of  a 
jury  that  the  bank  has  at  all  times  redeemed  its  notes  in 
specie,  shall  be  granted. 

If  that  officer  fails  to  proceed  according  to  law  against  any 
bank,  a  creditor  of  the  bank  may  obtain  an  order  upon  him 
thus  to  proceed. 

If  any  bank  neglect  or  refuse  to  comply  with  a  legal  order 
of  the  auditor-general  to  do  any  act  deemed  necessary  for  the 
security  of  its  creditors ;  the  court,  upon  his  petition,  may 
enjoin  such  bank  from  pursuing  its  banking  business,  and  place 
its  property  in  the  hands  of  a  receiver.^ 

Provision  is  made  for  an  injunction  in  certain  cases  against 
the  erection  of  buildings  in  the  city  of  Philadelphia.^ 

In  case  of  ouster  and  exclusion  by  qtw  warranto^  execution 
shall  be  had  by  a  writ  of  injunction  ;  reciting  the  judgment 

iPnrd.  Dig.  404.    (As  to  the  rules  Fowle  v.  Spear,  7  Penn.  L.  J.  176; 

of  practice  in  this  State,  see  Rules  of  Stephen  Girard,  4  Am.  L.  J.    101 ; 

Practice,    adopted    by    the    Supreme  Cooper  v.  Mattheys,  5  Penn.  OU  J.  40.) 

Court   of    Pennsylvania,    May   27th,  ^  Purd.  Dig.  S3. 

1S65.     See    also   Bright!.    Eq.    240;  'lb.  781. 
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and  enjoining  the  exercise  of  the  oiRce,  &c.,  referred  to ;  to 
be  enforced  bj  attachment  and  sequestration.^ 

In  Delaware,  upon  petition  of  one  holding  a  lien  upon 
real  estate,  the  chancellor  may  award  an  injunction  against 
waste.* 

In  Maryland,  where  an  injunction  has  issued  against  waste, 
if  the  party  commits  or  authorizes  waste,  the  court  may  issue 
an  attachment  for  contempt,  and  punish  by  fine  or  imprison- 
ment, or  both.  On  complaint,  the  court,  either  before  or 
after  attachment  and  imprisonment,  may  ascertain  the  value 
of  the  waste,  and  require  pajrment  of  double  the  amount,  and 
enforce  it  by  attachment  for  contempt  or  fieri  fcunas. 

Upon  application  by  an  executor  or  administrator  to  stay 
proceedings  at  law,  the  court  may  prescribe  the  penalty  of  a 
bond,  with  security,  to  perform  the  order  or  decree ;  and 
may  decree  against  him  according  to  equity  and  good  con- 
science. 

Where  an  officer  is  prevented  by  injunction  from  selling 
personal  property  taken  in  execution ;  he  shall  restore  it,  and 
not  be  answerable  to  the  execution  plaintiiF.^ 

Each  of  the  circuit  judges  may  grant  injunctions  in  his 
circuit.* 

Clerks  may  approve  injunction  bonds.^ 

No  injunction  shall  be  granted  to  stay  any  sale,  or  proceed- 
ings after  any  sale,  of  mortgaged  premises  (under  a  power  of 
sale),  unless  the  applicant  therefor  is  party  to  the  mortgage, 
or  claims  of  right  under  a  party  accruing  since  the  recording 
of  the  mortgage,  nor  without  an  allegation  on  oath  of  fuU  or 
partial  payment,  for  which  the  mortgagee  refuses  to  give  credit, 
or  fraud,  particularly  set  forth,  in  obtaining  the  mortgage.  If 
such  injunction  is  granted,  the  court  or  judge  may,  after  ten 
days'  notice,  hear  and  decide  on  a  motion  to  dissolve  it ;  and, 
if  obtained  by  misrepresentation  and  for  delay,  shall  award 
ten  per  cent,  interest  on  the  mortgage  debt  ft^m  the  granting 

1  Purd.  Dig.  833.  *  lb.  Si. 

'^  Laws  of  Delaware,  294.  *  lb.  109. 

*  I  Md.  Laws,  81. 
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to  the  dissolving  of  the  injunction ;  to  he  enforced  like  other 
decrees.  The  complainant  or  some  person  in  his  behalf  shall 
give  bond,  with  at  least  two  good  securities,  to  perform  the 
decree ;  upon  which  bond  the  mortgagee  or  his  assigns  may 
recover  all  the  debt,  damages,  interest,  and  costs  decreed  on 
dissolving  the  injunction.^ 

In  Ohio,  the  injunction  provided  by  the  Code  is  a  command 
to  refrain  from  a  particular  act.  It  may  be  the  final  judgment 
in  an  action,  or  may  be  allowed  as  a  provisional  remedy ;  and 
shall  be  by  order.  The  writ  of  injunction  is  abolished.  In- 
junction may  be  had,  when  the  petition  shows  a  title  to  relief, 
consisting  in  the  restraint  of  the  commission  or  continuance 
of  some  act,  the  commission  or  continuance  of  which,  during 
the  litigation,  would  produce  great  or  irreparable  injury,  or 
when,  during  the  litigation,  the  defendant  is  doing  or  threat- 
ens, or  is  about  to  do,  or  is  procuring  or  suffering,  some  act  in 
violation  of  the  plaintiff's  rights,  and  tending  to  render  the 
judgment  ineffectual. 

Very  liberal  provision  is  made  as  to  the  courts  which  may 
grant  the  injunction.  Notice  is  authorized  to  be  given.  A 
party  who  has  answered  shall  not  be  enjoined  without  notice ; 
but  may  be  restrained  until  the  application  for  an  injunction 
is  decided.  A  bond  shall  be  given,  with  sufficient  surety, 
for  all  damages.  Provision  is  made  in  regard  to  the  service. 
The  injunction  is  binding  from  the  time  the  party  has  notice, 
and  the  required  undertaking  is  executed.  No  injunction 
shall  be  granted  by  a  judge,  after  a  motion  therefor  has  been 
overruled  on  the  merits  by  his  court,  and,  if  refused  by  the 
court  in  which  the  action  is  brought  or  a  judge  thereof,  it  shall 
not  be  granted  to  the  same  applicant  by  an  inferior  court  or  a 
judge  thereof. 

Injunction  from  a  judge  may  be  enforced  as  the  act  of  the 
court.  Disobedience  may  be  punished  as  a  contempt  by  the 
court  or  a  judge  who  might  have  issued  it  in  vacation.  An 
attachment  may  be  issued,  and  the  party  required  to  pay  a 
fine  not  exceeding  two  hundred  dollars,  make  immediate  res- 
titution, and  give  fiu'ther  security,  or  else  committed. 

1  Md.  Laws,  447. 
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Where  a  surety  has  left  the  State  or  is  insufficient,  the 
court  may  vacate  the  injunction,  unless  a  new  security  is 
given. 

Affidavits  may  be  used.  If  the  injunction  is  granted  with- 
out notice,  the  defendant,  at  any  time  before  trial,  may  apply 
to  have  it  vacated  or  modified.  The  application  may  be  made 
upon  the  petition  and  accompanying  affidavits,  or  upon  affida- 
vits for  the  defendant,  with  or  without  answer.  If  made  upon 
affidavits  for  the  defendant,  the  plaintiff  may  offer  affidavits 
and  new  evidence. 

A  defendant  may  have  an  injunction  upon  an  answer  in  the 
nature  of  a  counter-claim.     He  shall  proceed  as  above.^ 

No  security  is  required  from  the  attorney-general,  when  he 
proceeds  by  injunction  on  behalf  of  the  State.' 

In  Michigan,  provision  is  made  for  the  security  to  be  given 
in  case  of  injunctions  restraining  proceedings  to  enforce  judg 
ments.  So  also,  with  special  reference  to  suits  brought  for  the 
recovery  of  lands.  Also  for  determining  the  damages  upon 
dissolution  of  the  injunction.  In  case  of  alleged  actual  fraud, 
the  above  provisions  may  be  dispensed  with.' 

Provision  is  made  for  restraining  proceedings  against  cor 
porations  or  its  officers  in  certain  cases.^ 

An  appeal  lies  from  an  order  adjudging  a  party  guilty  of 
contempt  in  violating  an  injunction,  and  awarding  a  sum  of 
money  as  indemnity.* 

An  injunction  bill,  strictly,  is  one  asking  no  other  relief. 
If  other  relief  is  asked,  the  injunction  is  auxiliary,  and  falls 
with  the  bill.« 

Though  a  party  in  possession  be  enjoined  firom  committing 
trespasses,  interfering  with  the  possession,  or  entering;  he 
cannot  be  punished  as  for  contempt,  for  maintaining  his  pos- 
session by  force.  Even  a  wrong-doer  cannot  be  turned  out  of 
possession  by  an  ex  parte  preliminary  order  or  process.^ 


1  Corwen's  Laws  of  Ohio,  1200.  *  People  v.  Messier,  9  BCch.  492. 

3  lb.  IIOS.  •  Blackwood  v.  Van  Vleet»  11  Mich. 

*  2  Michigan  Comp.  L.  1021.  252. 

«  lb.  1299.  7  People  V,  Simonson,  10  Mich.  33ft. 
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In  Wisconsin,  the  Supreme  Court  may  grant  writs  of  in- 
junction.^ 

So  also  the  Circuit  Courts.' 

The  writ  of  injunction  is  abolished.  The  injunction  pro- 
vided for  by  law  is  a  command  to  reirain  from  a  particular  act. 
It  may  be  the  final  judgment  in  an  action,  or  may  be  aUowed 
as  a  provisional  remedy.  The  order  may  be  made  by  the 
court  in  which  the  action  is  brought,  or  a  judge  thereof,  or  a 
county  judge,  or  court  commissioner ;  and  when  made  may  be 
enforced  as  the  order  of  the  court. 

When  the  complainant  appears  by  his  complaint  entitled 
to  relief  by  restraining  the  commission  or  continuance  of 
some  act,  which  during  the  litigation  would  be  injurious  to 
him,  or  when,  during  the  Ktigation,  the  defendant  is  doing,  or 
threatens,  or  is  about  to  do,  or  procuring  or  suffering  some  act 
in  violation  of  the  plaintiff's  rights,  respecting  the  subject  of 
the  action,  and  tending  to  render  the  judgment  ineffectual ; 
such  act  may  be  temporarily  enjoined.  So  when,  pending  an 
action,  it  appears  by  affidavit  that  the  defendant  threatens  or 
is  about  to  remove  or  dispose  of  his  property  in  fraud  of  cred- 
itors. 

The  injunction  may  be  granted  at  tlie  commencement  of 
the  action,  or  any  time  after,  before  judgment.  A  copy  of 
the  affidavit  must  be  served  with  the  injunction. 

An  injunction  is  not  allowed  after  answer,  unless  upon 
notice  or  an  order  to  show  cause.  But  in  such  case  the  de- 
fendant may  be  restrained,  until  the  decision  of  the  court  or 
judge,  granting  or  reftising  the  injunction. 

In  the  absence  of  express  provision  by  statute,  the  plaintiff 
shall  give  a  written  undertaking,  with  or  without  securities,  to 
pay  damages,  not  exceeding  a  certain  sum,  if  the  injunction 
be  reftised;  the  amount  to  be  ascertained  by  reference  or 
otherwise,  as  the  court  shall  direct. 

The  defendant  may  be  allowed  a  hearing,  if  thought 
proper,  and  restrained  in  the  mean  time. 

An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  shall  not  be  granted  except  by  the  court  or  a 
judge  thereof;  nor  without  notice,  unless  the  people  are  a 

1  Wise.  Key.  Sts.  639.  *  lb.  644. 
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party,  until  the  plaintifiP  give  secarity  to  pay  all  damages 
(settled,  as  above)  .^ 

A  railroad  company,  which  neglects,  for  six  months  after 
taking  or  appropriating  land,  to  pay  therefor,  may  be  enjoined 
from  the  use  thereof  till  payment.^ 

The  time,  during  which  an  action  is  restrained  by  injunc- 
tion, is  excepted  from  the  statute  of  limitations.' 

Appeals  in  case  of  injunction  are  regulated.^ 

No  injunction  shall  be  dissolved  at  chambers  but  by  a  drcoit 
judge.* 

Provision  is  made  for  injunction  against  waste.^  Also  in 
case  of  a  meandered  river.7 

The  Circuit  Court,  upon  complaint  under  direction  of  the 
attorney-general,  may  enjoin  a  corporation  from  assuming  or 
exercising  any  franchise,  Ac,  or  transacting  any  business,  not 
authorized  by  the  charter.  It  may  also  enjoin  an  individual 
from  unlawftdly  exercising  any  corporate  rights,  &c.^ 

In  Missouri,  injunctions  may  be  granted  by  the  Circuit 
Court  or  a  judge  in  vacation,  or,  in  cases  specified,  by  the 
county  court  or  any  two  justices  in  vacation. 

A  temporary  injunction  lies,  when  the  petition  shows 
ground  for  restraining  the  commission  or  continuance  of  some 
act,  which  during  the  litigation  would  be  injurious,  or  when 
during  the  litigation  the  defendant  is  doing,  or  threatens,  or  is 
about  to  do  some  act  in  relation  to  the  plaintiff's  rights  respect- 
ing the  subject  of  action,  and  tending  to  render  the  judgment 
ineffectual. 

Before  injunction  to  stay  proceedings,  notice  is  required. 

No  injunction  shall  be  granted  to  stay  any  judgment  or 
proceeding,  except  so  much  of  the  recovery  or  cause  of  action 
as  the  plaintiff  shall  show  himself  equitably  entitled  to  be 
relieved  against,  and  so  much  as  will  cover  costs. 

The  injunction  operates  as  a  release  of  errors. 

No  injunction,  unless  on  final  hearing  or  judgment,  shall 
issue,  without  a  bond  with  security  for  the  amount  or  other 


1  Wise  Bey.  Sts.  735. 

*  lb.  826. 

« lb.  737. 

•  lb.  855. 

*  lb.  823. 

f  lb.  857. 

«  lb.  826. 

•  lb.  874. 

MISSOURI.  659 

matter  to  be  enjoined  and  all  damages ;  to  abide  the  decision 
thereon,  and  pay  all  damages  and  costs  adjudged,  in  case  of 
dissolution. 

Upon  dissolution,  in  whole  or  in  part,  damages  shall  be 
assessed  by  a  jury,  if  demanded ;  otherwise  by  the  court ; 
not  to  exceed  ten  per  cent.,  exclusive  of  legal  interest  and 
costs,  where  money  or  proceedings  for  collection  of  any  money 
or  demand  have  been  enjoined.  The  court  shall  enter  judg- 
ment upon  the  bond,  and  issue  execution  or  proceed  otherwise, 
according  to  rules  and  practice. 

When  a  court  is  applied  to  for  injunction  upon  its  own 
proceedings,  no  notice  is  required,  unless  prescribed  by  rules 
of  court. 

Successive  injunctions  are  provided  against. 

Violation  of  an  injunction  is  punishable  by  commitment  as 
a  contempt. 

After  answer,  a  motion  may  be  made  to  dissolve.  Testi- 
mony may  be  introduced,  and  the  court  shall  decide  there- 
upon, without  being  bound  by  the  answer. 

Provision  is  made  for  postponement,  for  the  purpose  of  dis- 
proving the  bill  or  answer.  Also  in  reference  to  affidavits, 
depositions,  and  notice. 

A  married  woman  may  have  an  injunction  against  her  hus- 
band, when  from  habitual  intemperance  or  other  cause  he  is 
about  to  squander  and  waste  her  separate  property,  or  fraudu- 
lently convert  it  to  his  own  use. 

Special  provision  is  made  for  proceedings  in  the  county  of 
St.  Louis.^ 

Upon  dissolution  of  an  injunction  against  a  judgment,  it  is 
erroneous  to  enter  judgment  upon  the  bond.^ 

The  State  has  no  interest  in  the  itiatter  of  restraining  a 
county  court  from  issuing  its  bonds  or  levying  a  tax  to  pay 
for  a  subscription  to  the  stock  of  a  railroad ;  and  cannot  there- 
fore be  properly  made  plaintiff  in  a  bill  for  injunction,  at  the 
relation  of  an  individual.® 

An  officer  upon  an  execution  against  A  seized  personal 

1  2  Mis.  Rev.  Sts.  1247.  *  State  v.  Parkvitte,  32  Mis.  496. 

*  Roach  V,  Buraes,  83  Mis.  319. 
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property,  which  was  replevied  hy  B.  In  the  replevin  suit, 
the  of&cer  had  judgment  against  B  and  his  securities  in  the 
bond  for  the  value  of  the  property,  and  A  afterwards  assigned 
to  B  the  surplus  over  the  execution  and  costs.  Held,  B  could 
not  enjoin  the  officer  from  collecting  the  full  amount  of  the 
judgment.i 

In  Tennessee,'  injunctions  are  granted  by  the  chancellors 
and  circuit  judges,  and  judges  of  special  courts.  The  party 
must  state  in  his  bill  or  petition  that  it  is  the  first  application. 
If  an  application  is  made  and  refused,  no  other  shall  be 
granted,  except  by  the  court  in  which  the  bill  is  filed. 

The  clerk  and  master  shall  take,  besides  the  usual  bond  for 
prosecution  of  the  suit,  a  bond  conditioned,  according  to  the 
object  of  the  bill,  as  follows :  — 

In  case  of  judgment,  to  pay  the  amount  of  it  with  interest, 
damages,  and  costs,  or  to  perform  the  decree  of  the  court  if 
the  injunction  is  dissolved,  and, also  to  pay  all  damages  caused 
by  the  wrongful  suing  out  of  the  attachment.  If  before 
judgment  at  law  the  investigation  of  the  questions  has  been 
drawn  by  injunction  into  the  Court  of  Chancery,  as  having 
concurrent  jurisdiction,  the  condition  shall  be  to  pay  costs  and 
damages  awarded  by  the  chancery  court  on  dismissing  the  bill. 

If  the  object  is  to  enjoin  a  money  demand  after  judgment, 
the  penalty  shall  be  in  double  the  judgment  or  sum  sought  to 
be  enjoined.  In  all  other  cases,  such  sum  as  the  court  shall 
order.     If  no  order,  in  the  sum  of  five  hundred  dollars. 

The  damages  may  be  ascertained  by  the  court  in  which  the 
cause  is  heard  and  injunction  dissolved,  upon  reference  to  the 
clerk  and  master,  and  proof,  or  upon  an  issue  of  fact  before  a 
j^ry. 

If  the  defendant  evade  or  attempt  to  evade  service  of  the 
injunction,  leaving  a  copy  at  his  residence  shall  be  sufficient 
service. 

A  defendant  may  move  to  modify  or  dissolve  an  injunction 
in  vacation,  before  the  chancellor  of  the  division  in  which  the 
bill  is  filed,  either  for  want  of  equity  in  the  bill,  or  upon  the 
coming  in  of  the  answer,  to  be  heard  upon  certified  copies. 

1  Hobenthal  v,  Watson,  34  Mis.  183.       '  Sts.  of  Tennenee — IigiinctioiL. 
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A  motion  to  dissolve  may  be  made  at  any  time,  upon  an- 
swer, or  for  want  of  equity  on  the  face  of  the  bill. 

Pending  exceptions  to  the  answer,  a  motion  to  dissolve 
upon  the  aq^wer  does  not  lie,  unless  the  motion  would  not  be 
affected  by  such  exceptions. 

Upon  dissolution  of  an  injunction  to  stay  proceedings  upon 
a  judgment  for  money,  in  whole  or  in  part,  the  decree  inter- 
locutory or  final  shall  be  entered  against  the  complainant  and 
sureties  for  such  amount  as  the  court  may  order  :  and  execu- 
tion  may  issue  thereon. 

In  case  of  the  dissolving  of  an  interlocutory  injunction  upon 
a  judgment  for  money,  the  defendant  shaU  give  a  refunding 
bond,  in  double  the  sum  to  be  collected,  conditioned  to  refund 
it,  if  so  ordered  on  final  hearing ;  upon  which  bond  the  court 
may  render  a  decree. 

(There  are  some  other  provisions,  not  requiring  to  be 
stated.) 

In  Kentucky,  when  an  injunction  is  dissolved,  the  plaintiff 
shall  be  decreed  to  pay  the  costs  occasioned  thereby.^ 

A  judge  of  the  Court  of  Appeals  may  reinstate  injunctions.^ 
The  presiding  judge  of  the  county  court  may  grant  in- 
junctions.^ 

In  Illinois,  the  Supreme  and  Circuit  Courts,  and  any  judge 
thereof  in  vacation,  may  grant  writs  of  injunction.  But  not 
to  stay  proceedings  under  a  judgment  of  a  justice  of  the  peace, 
for  a  sum  not  exceeding  twenty  dollars,  besides  costs. 

An  injunction  from  the  Supreme  Court  or  a  judge  thereof 
shall  be  returnable  into  the  circuit  of  the  proper  county. 

An  injunction  to  stay  a  suit  or  judgment  at  law  shall  be 
in  the  same  oounty,  and  the  writ  of  subpoena  may  be  sent 
into  any  county  where  the  defendant  resides. 

Injunction  of  a  judgment  shall  be  only  for  such  sum  as  the 
party  is  not  equitably  bound  to  pay,  and  costs.  An  injunction 
shall  operate  as  a  release  of  errors.  A  bond  is  given,  with 
surety,  for  all  money  and  costs  due  or  to  be  due  to  the  plain- 

1 1  Kj.  Bey.  Sts.  291.  >  lb.  325. 

sib.  304. 
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tiff  at  law,  and  all  costs  and  damages  awarded  in  case  of 
dissolution.  If  dissolved,  wholly  or  in  part,  the  complainant 
shall  pay,  exclusive  of  legal  interest  and  costs,  such  damages 
as  the  court  shall  award,  not  exceeding  ten  per  cent.,  and  the 
clerk  shall  issue  execution  thereof,  with  execution  on  the  judg* 
ment. 

For  disobedience  and  breach  of  an  injunction,  an  attachment 
for  contempt  may  issue,  from  the  judge  who  granted  it,  or,  if 
granted  in  open  court,  from  any  judge  of  that  court,  in  vacar 
tion.  Unless  disproved  or  purged,  the  party  may  be  commit- 
ted till  the  sitting  of  the  court  in  which  the  injunction  is  pend- 
ing, or  bail  taken  for  his  appearance. 

Upon  filing  an  answer,  a  dissolution  may  at  any  time  be 
moved  for.  Testimony  is  admissible,  and  the  answer  need 
not  be  taken  as  true.  For  the  purpose  of  meeting  the  answer, 
alleged  to  be  untrue,  by  testimony  to  be  subsequently  pro- 
cured, the  case  may  be  continued.  The  testimony  shall  be 
by  depositions,  except  the  affidavits  filed  with  the  bill  or  an- 
swer. The  depositions  may  be  read  on  the  final  hearing  of 
the  cause.^ 

Proceedings  upon  an  execution,  issued  on  a  judgment  by 
confession  or  warrant  of  attorney  on  a  demand  not  due,  may 
be  enjoined  by  the  Circuit  Court  for  the  county.  A  bond  is 
required,  as  in  other  cases.' 

Bills  for  injunctions  of  proceedings  at  law  shall  be  filed  in 
the  office  of  the  Circuit  Court  of  the  county  where  the  record 
of  the  proceedings  is  made.' 

Injunctions  by  inasters  in  chancery  are  authorized,  in  the 
absence  of  a  judge.* 

Provision  is  made  for  motions  to  dissolve  in  vacation.' 

Upon  application  of  bank  commissioners,  for  violation  of 
the  provisions  of  the  act  relating  to  them,  by  ftny  bank,  cor- 
poration, broker,  banker,  dealer  in  money,  produce  or  foreign 
merchandise,  or  their  officer,  clerk,  agent,  or  employ^ :  an 
injunction  may  be  issued,  to  be  enforced  according  to  the  pro- 
ceedings in  chancery.  And  a  bank  may  thereupon  be  put 
into  liquidation.^ 


^  1  Statutes  of  TIlinoiB,  147. 

*Ib.  145. 

« lb.  164. 

•lb.  149. 

•lb.  138. 

•lb.  1S8. 
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Where  a  town  collector  is  enjoined  from  the  collection  of 
taxes  for  wrongful  assessment,  the  board  of  supervisors  may 
order  a  re-assessment.^ 

Injunctions  may  issue  in  behalf  of  the  State.^ 
Writs  of  injunction  may  be  issued  by  judges  of  the  Circuit 
Courts.* 

A  perpetual  mjunction  wDl  be  granted  against  a  sale  on 
mortgage,  where  the  mortgagor,  wholly  under  the  control  of 
the  mortfngee,  is  made  imbecQe  by  habitual  intemperance, 
«d  „«;^, ,  ».  o<«»d».^»L;^  proved..    "^ 

A  bill  to  enjoin  a  judgment  will  be  dismissed,  unless  it  not 
only  show,  why  the  evidence  was  not  saved  by  exceptions,  but 
what  the  evidence  was  which  authorized  the  judgment,  and 
the  grounds  of  defence,  the  reason  why  it  was  not  made,  and 
other  necessary  &cts.^ 

An  injunction  may  be  had  against  the  collection  of  the 
obligations  originally  given  for  the  support  of  a  railroad,  if 
the  company  discontinue  the  work,  or  attempt  to  misapply 
its  funds,  or  radically  to  change  the  character  of  the  enter- 
prise.* 

One  in  quiet  possession  as  owner  may  have  an  injunction 
against  dispossession  by  process  in  a  litigation  to  which  he  was 
no  party .^ 

An  injunction  bond  includes  costs,  if  awarded  on  dissolu- 
tion.® 

Damages  may  be  recovered  upon  the  bond,  whether 
awarded  on  dissolution,  or  afterwards,  or  in  a  different  pro- 
ceeding.* 

In  Indiana,  injunctions  may  be  granted,  to  stay  waste ;  to 
stay  all  proceedings  on  judgments  at  law ;  to  stay  and  sus- 
pend proceedings  on  suits  pending  before  the  Circuit  Court 
or  court  of  inferior  jurisdiction ;  to  exercise  all  powers  usual 
and  necessary  for  courts  of  chancery,  in  granting  and  enforc- 

1  Statutes  of  Illinois,  S61.  •  Illinois,  &c.  v.  Cook,  39  Hi.  237. 

*  lb.  643 ;  2  lb.  I16S.  "^  Goodnoogh  v,  Sheppud,  2S  HI.  SI. 

*  1  lb.  125.  B  Hibbaid  v.  McEindfey,  28  m.  240. 

*  Van  Horn  o.  Keenan,  2S  LI.  445.  •  lb. 

*  Bnntain  v.  Blackburn,  27  OL  406. 
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ing  restraining  orders  and  injnnctions ;  and  to  issue  aU  requi- 
site and  nsual  (in  chancery)  process. 

No  injunction  lies,  except  in  case  of  emergency,  till  ten 
days'  previous  notice,  unless  applied  for  in  open  court,  in 
relation  to  a  suit  pending  therein. 

A  judgment  in  a  personal  action  shall  not  be  enjoined,  with* 
out  a  bond  with  surety  for  its  amount,  interest,  and  costs, 
and  the  damages  and  costs  of  the  injunction,  if  dissolved. 
And  the  complainant  shall  also  indorse  and  sign  on  his  bill  a 
release  of  errors,  when  required. 

Injunction  shall  be  limited  to  the  amount  of  the  judgment 
not  equitably  due. 

No  injunction  shall  issue  to  stay  proceedings  at  law  after 
judgment  in  an  action  for  lands,  without  a  bond  with  surety 
for  all  damages  and  costs. 

In  other  cases,  a  bond  shall  be  given  for  damages  and  costs. 

Ten  per  cent,  damages  upon  dissolution  of  injunction  to 
stay  proceedings  after  judgment. 

In  case  of  injunction  against  a  suit  for  land  after  verdict 
or  judgment,  the  damages,  upon  dissolution,  shall  include  th« 
rents  and  profits,  and  idl  waste  subsequent  to  the  injunction. 

Upon  the  granting  or  continuance  of  an  injunction,  the 
court  may  impose  equitable  terms  and  conditions  on  the  party 
obtaining  it. 

When  an  injunction  is  allowed  after  judgment,  all  officers 
of  the  court,  the  party,  his  agent  and  attorney  shall  suspend 
proceedings,  and  any  process  issued  shall  be  stayed. 

A  writ  of  injunction  is  not  necessary. 

Provision  is  made  for  repayment  of  money  collected  on 
execution  by  the  sheriff. 

Also  for  an  attachment  for  contempt,  upon  violation  of  an 
injunction  agamst  waste. 

Particular  provision  is  also  made  as  to  motions  for  dissolu- 
tion. 

Jurisdiction  is  given  to  the  Probate  Courts.^ 

As  to  the  authority  of  one  court  over  another,  see  The  Indi* 
ana,  &c.  v.  WQliams.' 

1  Indiana  Bey.  Sts.  S51.    See  p.  543.  *2alnd.  198. 
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The  collection  of  illegal  taxes  may  be  enjoined.^ 

An  injunction  will  not  be  granted,  upon  the  principle  of 
marshalling  securities,  where  a  judgment  is  recovered  against 
A  and  B,  and  the  property  of  A  has  been  conveyed  under  a 
junior  lien  to  G,  and  the  property  of  B  to  D,  and  the  judg- 
ment creditor  seeks  and  enforces  payment  in  the  first  instance 
from  the  property  of  A.' 

Land  was  conveyed  to  the  defendants,  trustees  of  a  religious 
society,  of  which  the  plainti£&  were  members,  for  its  use, 
according  to  the  discipline  of  the  Greneral  Conference.  The 
society  having  erected  a  church,  with  a  basement  for  a  prayer- 
room,  the  trustees  leased  the  latter  to  a  teacher  of  a  common 
day  school,  with  leave  to  adapt  it  to  his  business.  Held,  an 
injunction  should  be  granted.^ 

An  injunction  or  temporary  restraining  order  is  rightly  dis- 
solved, unless  the  complaint  allege  sufficient  ground  therefor.^ 

An  injunction  cannot  be  granted  by  a  master  commis- 
sioner.^ 

A  judge  of  the  Circuit  Court  granted  an  injunction  in 
vacation  without  notice.  At  the  next  term,  the  defendants 
appeared  and  demurred,  and,  pending  the  demurrer,  prayed 
an  appeal  from  the  original  order.  Held,  allowable,  and  that 
the  order,  without  notice,  was  erroneous.* 

But  a  temporary  restraining  order  of  the  court  or  a  judge 
is  not  appealable  to  the  Supreme  Court.^ 

In  Minnesota,  the  District  Court  or  a  judge  thereof  may 
grant  writs  of  injunction  in  all  civil  actions,  on  complaint,  and, 
when  a  counter-claim  or  equities  in  the  nature  of  one  are  set 
up  in  an  answer,  then  on  such  answer  affidavits  are  allowed. 
Such  writs  may  be  granted  in  the  progress  of  any  action, 
either  by  petition  duly  verified,  or  on  affidavits,  or  both.  But 
no  injunction  shall  issue  to  stay  proceedings  in  any  civil  action, 
before  final  decision.^ 

Provision  is  made  for  injunction  against  corporations,  and 

^The  Toledo,  &c.  v.  Lafayette,  22  «  Glass  v.  The  Board   &c.,  16  Ind. 

Ind.  262.  113. 

3  Sanders  v.  Cook,  22  Ind.  436.  «  Flagj^  o.  Sloan,  16  Ind.  432. 

'  Perry  v.  McEwen,  22  Ind.  440.  ^  Cincumati,  &c.  v.  Hnncheon,  16 

*  Sutherland  v.  The  Lagro,  &c.,  19  Ind.  436. 

Ind.  192.  >  Sts.  of  Min.  480. 
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individuals  claiming  corporate  powers.^  Also  against  insolvent 
corporations.^  For  appeal.^  And  in  reference  to  the  general 
course  of  proceeding,  security,  &c.* 

In  Oregon,  no  writ  of  injunction  shall  be  issued,  but  upon 
bill  or  petition,  filed,  and  verified  by  oath.  It  may  be  issued 
by  the  court  or  a  judge  in  vacation.  A  bond  shall  be  given, 
with  surety,  to  abide  the  decision,  and  pay  all  damages  and 
costs  adjudged  in  case  of  dissolution.  In  case  of  proceedings 
at  hiw,  the  bond  shall  be  for  payment  of  all  moneys  and  costs 
due  or  to  become  due  from  the  complainant,  and  all  decreed 
against  him  upon  dissolution. 

In  case  of  injunction  to  stay  proceedings  at  law  for  recovery 
of  money,  upon  dissolution,  and  dismissal  of  the  bill,  the  court 
shall  render  a  decree  for'  the  debt  or  damages,  interest  and 
costs  accruing  in  chancery,  with  five  per  cent,  on  the  debt  and 
interest.  When  an  officer  has  received  monev  on  an  execu- 
tion  which  is  enjoined,  the  officer  shall  repay  the  money,  re- 
taining costs  of  collection ;  if  it  has  not  been  paid  over.^ 
(The  same  provision  is  made  in  Indiana.) 

In  Kansas,  injunctions  may  be  dissolved  or  modified  in 
vacation.® 

An  injunction  is  a  command  to  refirain  from  a  particular 
act.  It  may  be  final  or  provisional — the  latter  by  order. 
The  writ  of  injunction  is  abolished.  (The  circumstances 
under  which  injunction  is  allowed  are  substantially  the  same 
as  in  other  Western  States,  and  similar  to  those  in  New  York* 
Also  the  provisions  as  to  security  and  notice.)  The  order  of 
injunction  is  addressed  to  the  party  enjoined,  states  the  in- 
junction, and  is  issued  by  the  clerk.  When  allowed  at  the 
commencement  of  the  action,  the  clerk  indorses  upon  the 
summons  ^^  injunction  allowed,*'  and  no  order  is  necessary ; 
nor  in  case  of  notice  of  the  application.  An  injunction  is 
binding  from  notice.  Provision  is  made  against  successive 
injunctions.     An  injunction  granted  by  a  judge  may  be  en- 

1  St8.  of  Min.  606.  «  lb.  670-1. 

'  lb.  607.  •  Oregon  Stf.  202. 

"lb.  621.  *  Comp.  LftWB  of  KaiiMt,  454. 
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forced  as  the  act  of  the  court.  Disobedience  may  be  pun- 
ished as  a  contempt.  The  party  may  be  fined  not  exceeding 
two  hundred  dollars,  required  to  make  immediate  restitution, 
and  give  security  —  or  committed.  Further  security  is  pro- 
vided for  in  case  of  removal  or  insufficiency.  Affidavits  are 
allowed.  Provision  is  made  for  modifying  or  dissolving  the 
injunction.^ 

Provision  is  made  for  enjoining  the  transfer  of  or  interfer- 
ence with  property  by  a  judgment  debtor.* 

In  lowa,^  an  injunction  may  be  granted  as  an  independent 
means  of  relief  or  as  auxiliary  to  other  proceedings,  in  ac- 
cordance with  the  rules  heretofore  observed,  except  as  herein 
modified. 

When  applied  for  as  an  independent  means  of  relief,  the 
petition  must  be  sworn  to  and  presented  to  the  District  Court, 
if  in  session  in  the  county,  for  an  allowance  of  the  injunction. 
If  not  in  session,  application  for  that  purpose  may  be  made  to 
any  judge  of  the  Supreme  Court  or  District  Court,  or  to  the 
judge  of  the  county  court  of  the  proper  coimty. 

If  the  order  of  allowance  is  made  by  the  court  in  session, 
the  clerk  shall  make  an  entry  thereof  in  the  court  record,  and 
issue  the  writ  accordingly.  If  made  in  vacation,  the  judge 
must  indorse  the  said  order  upon  the  petition. 

When  it  is  a  mere  auxiliary  measure  resorted  to  during  the 
trial  of  the  principal  cause,  the  terms  on  which  it  is  allowed, 
as  well  as  the  kind  of  notice  to  be  given  to  the  opposite  party, 
shall  be  such  as  the  court  prescribes. 

In  both  the  cases  contemplated  in  the  last  section,  the  order 
of  allowance  must  direct  the  writ  to  issue  only  after  the  filing 
of  a  bond  in  the  office  of  the  clerk  of  the  District  Court,  in 
a  penalty  to  be  therein  fixed,  with  sureties  to  be  approved  by 
said  clerk  (unless  the  court  or  judge  granting  the  said  order 
has  previously  approved  said  sureties),  and  conditioned  for  the 
payment  of  all  the  damages  which  may  be  adjudged  against 
the  petitioner  by  reason  of  such  injunction. 

When  proceedings  in  a  civil  action  are  sought  to  be  en- 

1  Comp.  Laws  of  Kansas,  164.  '  Iowa  Code,  Chapters  112, 114, 126, 

s  lb.  208.  I4l. 
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joined,  the  suit  must  be  brought  in  the  county  wherein  such 
proceedings  are  pending.  The  bond  must  also  in  that  case  be 
further  conditioned,  to  paj  any  judgment  that  may  be  ulti- 
mately recovered  against  the  party  who  seeks  the  injunction, 
for  the  cause  of  action  on  which  the  suit  sought  to  be  enjoined 
is  founded. 

The  penalty  of  the  bond  must  be  fixed  by  the  court  or 
judge  who  makes  the  order,  and  must  be  doubly  sufficient 
to  cover  any  probable  amount  of  liability  to  be  thereby  in- 
curred. 

Upon  the  filing  of  the  bond  as  required,  the  clerk  must 
issue  the  writ  of  injunction  as  directed  by  the  order  of  allow* 
ance. 

The  court  or  judge  before  granting  the  writ  may,  if 
deemed  advisable,  allow  the  defendant  an  opportuni^  to  show 
cause  why  such  order  should  not  be  granted. 

If  the  writ  is  granted  without  allowing  the  defendant  to 
show  cause,  he  may  at  any  time  before  the  next  term  of  the 
court  apply  to  the  judge  who  made  the  order  to  vacate  or 
modify  the  same.  - 

Such  application  must  be  with  notice  to  the  plaintiff,  and 
may  rest  upon  the  ground  that  the  order  was  improperly 
granted,  or  it  may  be  founded  upon  affidavits  on  the  part  of 
the  defendant.  In  the  latter  case  the  plaintiff  may  fortify  his 
appUcation  by  counter-affidavits  and  have  reasonable  time 
therefor. 

The  judge  may  thereupon  decide  the  matter  at  once,  unless 
some  good  cause  for  delay  be  shown.  But  the  vacation  of  the 
order  shall  not  prevent  the  cause  fix>m  proceeding,  if  anything 
be  left  to  proceed  upon. 

Any  judge  of  the  Supreme  or  District  Court,  being  (ur- 
nished  with  an  authenticated  copy  of  the  writ  of  injunction, 
and  also  with  satisfactory  proof  that  such  injunction  has  been 
violated,  shall  issue  his  precept  to  the  sheriff  of  the  county 
where  the  violation  of  the  injunction  occurred,  or  to  any  other 
sheriff  (naming  him)  more  convenient  to  all  parties  concerned, 
directing  him  to  attach  said  defendant  and  bring  him  forth- 
with before  the  same  or  some  other  judge,  at  a  place  to  be 
stated  in  said  precept. 
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If^  when  thns  produced,  he  files  his  aflSdavit  denying  or 
suflScientlj  excusing  the  contempt  charged,  he  shall  be  re- 
leased, and  the  affidavit  shall  be  filed  with  the  clerk  of  the 
court  for  preservation. 

But  if  he  fail  to  do  so,  the  judge  may  require  him  to  give 
bond,  with  surety,  for  his  appearance  at  the  next  term  of  the 
court,  and  also  for  his  future  obedience  to  the  injunction, 
'which  bond  shall  be  filed  with  the  clerk. 

If  he  fail  to  ^ve  such  security,  he  may  be  committed  to  the 
jail  of  the  county  where  the  proceedings  are  pending,  until 
the  next  term  of  the  court. 

If  the  security  be  given,  the  court  at  the  next  term  shall 
act  upon  the  case,  and  punish  the  contempt  in  the  usual 
mode. 

The  defendant  may  move  to  dissolve  the  injimction,  either 
before  or  after  the  fiUng  of  the  answer. 

Issue  may  be  joined  on  the  defendant's  answer,  and  a  trial 
had  as  in  other  cases. 

When  practicable,  the  whole  matter  connected  with  the 
injunction  shall  be  disposed  of  on  such  trial,  and  complete 
justice  administered  to  all  parties. 

Only  one  motion,  to  dissolve  or  modify  an  injunction  upon 
the  whole  case,  shall  be  allowed. 

Upon  the  dissolution,  in  whole  or  in  part,  of  an  injunction 
to  stay  proceedings  upon  a  judgment  or  final  order,  the  dam- 
ages shall  be  assessed  by  the  court,  which  may  hear  the  evi- 
dence and  decide  in  a  summary  way,  or  may,  on  the  request 
of  either  party,  cause  a  jury  to  be  impanelled  to  find  the  dam- 
ages. Where  money  is  enjoined,  the  damages  may  be  any 
rate  per  cent,  on  the  amount  released  by  the  dissolution,  which 
in  the  discretion  of  the  court  may  be  proper,  not  exceeding 
ten  per  cent.  And  where  the  delivery  of  property  has  been 
delayed  by  the  injunction,  the  value  of  the  use,  hire,  or  rent 
thereof  shall  be  assessed.  Judgment  shall  be  rendered  against 
the  party  who  obtained  the  injunction,  for  the  damages  as- 
sessed, and  against  the  surety  of  such  party. 

For  good  cause  shown,  a  judge's  order  may  issue  in  vaca- 
tion, directing  any  of  the  officers  of  the  court  in  relation  to 
the  discharge  of  their  duties. 
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Such  order  shall  be  in  force  only  daring  the  vacation  in 
which  it  is  granted,  and  for  the  first  two  days  of  the  ensuing 
term. 

The  judge  granting  it  may  require  the  filing  of  a  bond, 
as  in  case  of  an  injunction,  unless,  firom  the  nature  of  the 
case,  such  requirement  would  be  clearly  unnecessary  and  im- 
proper. 

In  all  cases  of  breach  of  contract  or  other  injuiy,  where 
the  party  injured  is  entitled  to  maintain,  and  has  brought  an 
action  by  ordinary  proceedings,  he  may,  in  the  same  cause, 
pray  and  have  a  writ  of  injunction  against  the  repetition  or 
continuance  of  such  breach  of  contract  or  other  injuiy,  or 
the  committal  of  any  breach  of  contract  or  injury  of  a  like 
kind,  arising  out  of  the  same  contract,  or  action,  and  he  may 
also,  in  the  same  action,  include  a  claim  for  damages  or  other 
redress. 

In  such  action,  judgment  may  be  given  for  other  relief,  and 
also  that  the  writ  of  injunction  do  or  do  not  issue,  as  justice 
may  require  ;  and,  in  case  of  disobedience,  such  writ  of  injunc* 
tion  may  be  enforced  by  attachment  by  the  court,  or,  when 
such  court  shall  not  be  sitting,  by  a  judge  thereof. 

It  shall  be  lawful  for  the  plaintifi^,  at  any  time  afber  the 
commencement  of  the  action,  and  whether  before  or  after 
judgment,  to  apply  «r  parte  to  the  court  or  a  judge  for  a  writ 
of  injunction,  to  restrain  the  defendant  in  such  action  from  a 
repetition  or  continuance  of  the  wrongful  act  or  breach  of 
contract  complained  of,  or  the  committal  of  any  breach  of  con- 
tract or  injury  of  a  like  kind,  arising  out  of  the  same  contract, 
or  relating  to  the  same  property  or  ri^t ;  and  such  writ  may 
be  granted  or  denied  by  the  court  or  judge,  upon  such  terms, 
as  to  the  duration  of  the  writ,  keeping  an  account,  giving  se- 
curity, or  otherwise,  as  to  such  court  or  judge  shall  seem 
reasonable  and  just,  and,  in  case  of  disobedience,  such  writ 
may  be  enforced  by  attachment  by  the  court,  or,  when  such 
court  shall  not  be  sitting,  by  the  judge  thereof:  Provided  al^ 
v)ay9^  that  any  order  for  a  writ  of  injunction,  made  by  a  judge, 
or  any  writ  issued  by  virtue  thereof,  may  be  dischaiged  or 
varied,  or  set  aside  by  the  court,  on  application  thereto  by  any 
party  dissatisfied  with  such  order. 
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The  party  seeking  to  vacate  or  modify  a  judgment  or  order 
made  in  the  District  Court,  or  bj  a  judge  thereof,  may  obtain 
an  injunction  suspending  proceedings  on  the  whole  or  part 
thereof,  which  injunction  may  be  granted  by  the  court  or  the 
judge  thereof,  upon  its  being  rendered  probable,  by  affidavit 
or  petition  sworn  to,  or  by  exhibition  of  the  record,  that  the 
party  is  entitled  to  have  such  judgment  or  order  vacated  or 
modified.^ 

(As  to  injunctions  by  courts  of  law ;  and  that  the  applica- 
tion need  only  conform  substantially  to  the  statute,  see  Hall 
V.  Grouse.^) 

A  motion  for  injunction  must  specify  the  grounds.' 

A  perpetual  injunction  will  not  be  reversed  by  the  court 
above,  unless  it  appears  that  the  record  embraces  all  the  evi- 
dence.* 

A  tax  sale  will  not  be  enjoined  upon  the  ground  of  a  vague 
and  indefinite  description  of  the  property.^ 

A  purchase  under  a  false  impression  as  to  the  article  pur- 
chased, but  without  fraud  or  warranty,  is  no  groimd  for  in- 
junction.® 

Under  the  Code  of  1851,  damages  might  be  awarded  on  the 
bond,  upon  dissolution.  A  subsequent  award  upon  notice  and 
motion  would  be  irregular,  but  not  reversed  unless  in  case  of 
appearance  and  objection.*^ 

A  petition  for  injunction  in  a  proceeding  to  cancel  a  mort- 
gage sale  must  allege  a  tender  of  the  amount  admitted  to  be 
due.® 

After  a  mandamus  to  a  county  judge,  requiring  him  and 
the  other  members  of  the  board  of  canvassers  to  canvass  the 
returns  of  an  election  on  a  proposition  to  remove  the  county 
seat  from  one  town  to  another ;  an  injunction  may  still  be 
granted  against  such  removal.  The  object  of  the  latter  pro- 
cess is  to  determine  the  validity  of  the  returns ;  of  the  former, 
to  compel  ministerial  officers  to  perform  their  duty  by  a  can- 
vass.® 

^  See  Way  v.  Lamb,  15  Iowa,  79;        *  The  Burlington,  &c.  v.  Speannaa, 

Taylor  v.  Dickinson,  lb.  4S4 ;  Davis  v,  12  lb.  113. 
Bonar,  lb.  171.  *  Street  v.  Rider,  U  Iowa,  506. 

^  14  Iowa,  4S7.  ?  Woods  v.  Irish,  lb.  427. 

'  Hall  u.  Croase,  14  Iowa,  4S7.  "  Sloan  o.  Coolbaugh,  10  lb.  31 

<  Harden  v.  Wittze,  13  lb.  604.  *  Dishon  v.  Smith,  lb.  221. 
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In  California,  an  injunction  is  a  writ  or  order,  requiring  a 
person  to  refrain  from  a  particular  act. 
It  may  be  granted  — 

1.  When  the  complaint  shows  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  and  such  relief  or  any  part  thereof 
consists  in  restraining  the  commission  or  continuance  of  the 
act  complained  of,  either  for  a  limited  time  or  perpetually. 

2.  When  it  appears  by  the  complaint  or  suffidavit  that  the 
commission  or  continuance  of  some  act  during  the  litigation 
would  produce  great  or  irreparable  injury  to  the  plaintiff. 

8.  When  it  appears  during  the  litigation  that  the  defendant 
is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring  or  suf- 
fering to  be  done,  some  act  in  violation  of  the  plaintiff  *s  rights, 
respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual. 

The  injunction  may  be  granted  at  the  time  of  issuing  the 
summons  upon  the  complaint;  and  at  any  time  afterwards, 
before  judgment,  upon  affidavits.  The  complaints  or  affidavits 
must  show  sufficient  grounds.  The  complaint  must  be  sworn 
to  by  the  plaintiff  or  some  one  in  his  behalf.  The  oath  must 
declare,  that  the  party  has  read  or  heard  the  complaint,  and 
knows  the  contents,  and  that  it  is  true  of  his  own  knowledge, 
except  matters  stated  on  information,  &c.,  as  to  which  he  be- 
lieves it  to  be  true.  When  granted  on  the  complaint,  a  copy 
of  the  complaint  and  verification  shall  be  served  with  the  in- 
junction ;  if  upon  affidavit,  a  copy  thereof. 

An  injunction  is  not  allowed  after  answer  but  upon  notice  or 
order  to  show  cause.  But  the  defendant  may  be  restrained 
unta  the  decision  upon  the  application  for  injunction. 

A  written  undertaking  shall  be  given,  except  by  the  people, 
to  pay  all  damages. 

Notice  may  be  required,  and  the  defendant  restrained  in  the 
mean  time. 

An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  shall  not  be  granted  except  by  the  court ; 
nor  without  notice  to  the  officers,  unless  the  people  are  a 
party. 

A  party  may  apply  upon  reasonable  notice  to  the  court  or 
the  judge  who  granted  an  injunction,  without  notice,  for  a 
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dissolution ;  either  upon  the  complaint  and  affidavit,  or  affida- 
vit on  the  part  of  the  defendant,  with  or  without  answer.  If 
upon  affidavits  for  the  defendant,  not  otherwise,  the  plaintiff 
may  offer  affidavits,  or  new  evidence. 

The  injunction  may  be  dissolved  or  modified.^ 

Dissolution  of  an  injunction  was  ordered  upon  answer,  de- 
nying equities.^ 

(As  to  the  eflkct  of  Zoe&eg,  see  Real,  &c.  v.  Pond,  &c.^ 

As  to  the  dissolution  of  an  injimction  by  the  judge  who 
granted  it,  see  Creanor  v.  Nelson.^ 

As  to  the  rules  of  practice,  affidavits,  and  appeal,  see  Gagl- 
iardo  V.  Crippen.*) 

Upon  denial  of  equities  by  affidavits,  pendente  lite,  an  in- 
junction was  refused.^ 

So  in  case  of  denial  in  the  answer,  the  cause  being  heard 
on  the  pleadings  J 

(As  to  notice,  see  Johnson  v.  Wide,  &c.^) 

An  injunction  was  granted  in  case  of  a  right  of  way.^ 

A  perpetual  injunction  will  be  granted,  where  the  statute 
under  which  proceedings  are  had  for  condenmation  of  land 
for  road  purposes  is  unconstitutional ;  or  for  want  of  notice,  or 
compensation.^^ 

Such  injunction  does  not  prevent  a  future  opening  upon 
correct  proceedings.^ 

In  case  of  disputed  title,  the  question  of  injunction  during 
Htigation  depends  materially  upon  the  pecuniary  ability  of  the 
creditors.^ 

(As  to  the  injunction  of  executions,  see  Spencer  v.  Vign- 
eaux.^) 

A  grantee  may  enjoin  a  sale  of  real  estate  on  an  execution 
against  the  grantor ;  such  sale,  though  passing  no  title,  being 
sufficient  to  throw  a  cloud  over  the  title.^^ 

California  Laws,  537.  *  Kittle  v.  Pfeiffar,  S2  Cal.  484. 

Real,  &c.  V.  Fond,  &c,  2S  Cal.  92.  ^  Cnrran  v.  Shattack,  24  Cal.  4S1. 

23  Cal.  82.  ^  Xb 

lb.  464.  ^  Beal,  &c  v.  Pond,  ftc,  28  Cal.  82. 

22  Cal.  362.  i>  20  Cal.  442  ;    also  Comstock  v. 

Qagliaido  v,  Crippea,  22  Cal.  862.      Clemens,  lb.  77. 

lb.  14  England  9.  Lewis,  25  CaL  857. 

22  Cal.  479. 
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An  owner  of  land,  in  possession,  cannot  enjoin  a  sheriff 
from  execating  a  writ  of  restitution  issued  on  a  judgment  ren- 
dered against  third  parties,  to  which  he  is  a  stranger.^ 

No  injunction  lies  to « protect  property,  during  litigation, 
where  the  complainant  shows  that  he  has  no  interest  or  claim 
to  relief,* 

(As  to  injunction  in  case  of  mining,  see  Logan  i;.  DriscoIL*) 

A  claimant  of  public  lands,  for  fcrnt  trees  or  crops,  cannot 
enjoin  mining  thereon,  unless  the  trees  were  planted  or  crops 
sown  before  location  for  mining.^ 

In  an  action  for  trespass  upon  a  mining  claim,  the  plaintifi 
alleged  that  the  defendants  were  working  and  extracting  fitnn 
the  mine,  which  was  admitted  by  the  answer,  but  the  title 
denied.  The  jury  found  a  verdict  for  the  plaintifb,  and  an 
injunction  was  granted.^ 

An  injunction  was  refiised  in  the  case  of  rival  bridges.* 

Where  land  has  been  condemned  according  to  law  for  a 
highway,  and  damages  assessed,  and  an  official  warrant  for 
the  amount  tendered  and  refused ;  equity  will  not  enjoin  the 
road  overseer  firom  tearing  down  the  fences  and  opening  the 
highway.^ 

An  injunction  lies  against  using  the  name  of  a  hotel.  Thus 
the  complainant  kept  a  hotel  under  the  name  of  **  The  What 
Cheer  House/'  upon  leased  land.  He  afterwards  purchased 
the  adjacent  lot,  and  erected  a  larger  building,  condnning  to 
occupy  both,  but  having  the  principal  sign  on  the  latter.  He 
then  surrendered  the  former  estate,  continuing  the  business 
upon  the  latter.  The  defendant  purchased  the  former  estate, 
and  exhibited  the  same  sign,  with  the  prefix  of  the  word 
*^  original "  in  smaller  letters.     Held,  a  case  for  injunction.' 

A  mortgagee  may  have  an  injunction  against  material  waste, 
in  case  of  insolvency.® 

Judgment  was  rendered  against  .  mortgagor,  oonstitating 
a  lien.  The  mortgagee  foreclosed,  making  the  mortgagor 
alone  a  party.     The  land  was  sold  under  the  decree  to  him, 

1  Ferris  u,  Ellis,  25  Cal.  516.  •  LftngUin  p.  KeUr,  SS  Cd.  211. 

*  State  V.  M'Glynn,  20  Cal.  23S.  <  HalTv.  Conntr,  ftc., 

>  19  Cal.  4.  T  Creanor  v.  Nelson,  23  Gal.  464. 

*  Ensminger   v.   M'IntirB,  28    Cal.       *  Woodward  v.  Laxar,  21  CaL  44S. 
698.  •  RoUnson  v.  RosseU,  24  CaL  473. 
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and  a  deed  made  to  him.  The  creditor  takes  out  execution, 
and  advertises  for  sale.  Held,  such  sale  could  not  be  enjoined 
by  the  holder  of  the  title  under  the  sheriff's  deed,  the  creditor 
having  a  right  to  sell  any  interest  of  his  debtor  at  the  time  of 
the  judgment  or  execution.^ 

(As  to  the  amount  of  injury  to  water  rights  required  for  an 
injunction,  see  Fhcenix,  &c.  v.  Fletcher.^ 

As  to  parties  and  general  practice,  see  Trinity  v.  M'Cam* 
mon.') 

In  Louisiana,  the  clerks  of  the  District  Courts,  except  those 
of  the  parish  of  Orleans,  may  grant  orders  of  injunctions  in 
the  absence  of  the  judge  from  the  parish,  or  when  he  is  inter- 
ested; and  when  for  a  specific  sum,  shall  require  bond  in 
an  amount  one  half  over  the  sum  enjoined.  But  when  the 
sale  of  specific  property  is  enjoined,  the  bond  shall  be  for  one 
half  over  the  estimated  value,  as  certified  by  the  seizing 
officers.  Injunctions  may  be  issued  by  the  clerk,  on  the  oath 
of  the  party  or  his  attorney  of  the  absence  or  interest  of  the 
judge. 

Injmictions  may  be  granted  on  application  of  any  purchaser, 
whose  property  is  seized  for  the  price,  whenever  suit  has  been 
brought  for  the  property. 

Injunctions  may  be  granted  to  stay  execution,  when  pay- 
ment after  judgment  is  alleged,  when  conqpensadon  is  pleaded 
against  the  judgment,  or  when  the  sheriff  is  illegally  pro- 
ceeding on  the  execution,  upon  affidavit  of  the  facts,  and 
compliance  with  the  legal  requisitions. 

No  judgment  or  execution  shall  be  enjoined  on  an  allega- 
tion of  compensation,  set-off,  or  subsequent  payment,  except 
for  the  amount  of  such  sum  plead  in  compensation,  &c.,  as 
shall  be  legally  established  by  the  defendant  And  the  judg- 
ment shall  be  executed  for  the  surplus,  as  if  no  injunction 
were  giunted.  Bond  and  security  shall  be  required  in  double 
the  sum  alleged  to  be  paid,  conditioned  for  payment  of  dam- 
ages, if  the  injunction  were  wrongful. 

The  clerks  of  the  District  Courts,  in  case  of  injunction, 

1  Alexander  v.  Greenwood,  24  Cal.        '  23  Cal.  481. 
511.  '25  Cal.  119. 


676  THE  LAW  OP  INJUNCTIONS. 

shall  take  from  the  party  a  bond,  with  one  or  more  good  seca- 
rities,  in  the  amount  fixed  by  the  judge,  conditioned  according 
to  law. 

On  the  trial  of  injunctions,  the  surety  in  tlie  bond  shall  be 
considered  a  plaintiff;  and  upon  dissolution  the  court  shall 
condemn  the  plaintiff  and  surety,  jointly  and  severally,  to  pay 
to  the  defendant  interest  at  the  rate  of  eight  per  cent,  on  the 
judgment,  and  not  over  twenty  per  cent,  damages  unless 
more  be  found.  And  the  sureties  shall  not  avail  themselves 
of  the  plea  of  discussion.  The  same  provisions  shall  apply, 
where  a  third  person  enjoins  the  execution  of  a  judgment.^ 

In  Alabama,  injunctions  shall  be  granted  only  by  the  judges 
of  the  Supreme  and  Circuit  Courts  and  chancellors* 

An  injunction  to  a  judgment  operates  as  a  release  of  errors. 

Proceedings  after  judgment  shall  not  be  enjoined,  without 
bond,  conditioned  to  pay  the  amount  of  the  judgment  with  in- 
terest, and  such  damages  and  costs  as  may  be  decreed  against 
the  party. 

In  actions  for  the  recovery  of  lands,  the  bond  shall  be  for 
payment  of  the  damages  in  the  judgment  if  enjoined,  and  all 
damage  and  costs  which  the  judgment  plaintiff  sustains  by  the 
injunction,  if  dissolved. 

In  other  cases,  the  bond  shall  be  conditioned  to  pay  all 
damages  which  any  person  may  sustain  by  the  injunction,  if 
dissolved. 

After  reftisal  of  an  injunction  by  one  circuit  judge,  no  other 
one  can  act  upon  the  application,  but  application  may  be  made 
to  a  chancellor  or  judge  of  the  Supreme  Court.  If  refused 
by  a  chanceUor,  it  may  be  renewed  to  a  judge  of  the  Supreme 
Court,  but  no  other  officer ;  and  if  refused  by  him  cannot  be 
renewed. 

No  application  shall  be  made  to  a  judge  of  tlie  Supreme 
Court  for  an  injunction  which  may  be  granted  by  any  other 
judge  or  officer,  unless  made  to  and  refused  by  the  latter.  A 
refusal  must  be  indorsed  on  the  bill,  and  a  heavy  penalty  is 
provided  for  erasing  it. 

When  an  injunction  to  stay  proceedings  in  an  action  is  dis- 

1  Laws  of  Loniaaiui,  IS55,  884,  No.  968. 
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solved,  on  final  hearing,  the  chancellor  may  decree  six  per 
cent,  damages  on  the  amount  of  money  for  which  such  judg- 
ment was  enjoined,  if  obtained  for  delay. 

A  bond  to  enjoin  proceedings  at  law  on  a  judgment  for 
money,  upon  dissolution,  in  whole  or  in  part,  either  upon  an 
interlocutory  or  final  decree,  has  the  force  and  efiect  of  a 
judgment,  and,  being  certified  by  the  register  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  execution 
may  issue  for  the  amount  enjoined,  interest,  and  the  damages 
decreed.  The  register  may  also  issue  execution  for  costs,  if 
decreed. 

In  case  of  an  interlocutory  decree  dissolving  an  injunction 
of  a  judgment,  a  refunding  bond  shall  be  given,  payable  to 
the  register,  conditioned  to  refund  the  money  and  interest  he 
may  collect  on  the  judgment,  if  on  final  hearing  perpetually 
enjoined ;  and  the  court  may  render  a  final  decree  on  such 
bond. 

A  defendant  may  move  to  dissolve  an  injunction  in  vaca- 
tion, before  the  chancellor  of  the  division  in  which  the  bill 
is  filed,  either  for  want  of  equity  or  on  the  coming  in  of  the 
answer. 

An  appeal  lies  to  the  Supreme  Court  on  all  interlocutory 
orders,  dissolving  injunctions. 

Notices,  in  case  of  suits  and  judgments,  maybe  served  upon 
the  attorney.^ 

When  money  is  paid  or  collected  on  an  execution,  the  whole 
or  any  part  of  which  is  enjoined  in  chancery,  it  shall  be  re- 
funded on  demand,  if  not  piaid  over  to  the  plaintifi*,  without 
notice  of  the  injunction.^ 

In  North  Carolina,  writs  of  injunction  may  be  issued  by  the 
judges  of  the  Courts  of  Equity  and  Supreme  Court.^ 

No  injunction  commanding  the  stay  of  an  execution  shall 
be  issued,  except  on  judgments  in  actions  of  detinue,  for  more 
than  the  complainant  shall  make  oath  to  be  just. 

And  he  shall  give  bond  for  the  payment  into  o£Sce,  upon 
dissolution,  of  the  sum  complained  of  and  all  costs.^ 

1  Code  of  AUbama,  581.  >  N.  C.  Bey.  C.  190. 

« lb.  451.  •lb.  191. 
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After  four  months  from  recoyery  of  judgment,  he  shall  also 
deposit  the  amount  of  the  judgment  and  costs  with  the  mas- 
ter ;  unless  he  make  oath  that  the  delay  arose  firom  the  fraud 
or  false  promises  of  the  other  party ;  or  that  he  was  out  of  the 
State  when  judgment  was  recovered. 

If  in  case  of  injunction  the  complainant  deposits  the  sum 
enjoined,  it  may  be  paid  upon  an  order  of  court  to  the  plaintiff 
at  law  upon  his  giving  bond.^ 

(There  are  some  other  provisions  not  requiring  to  be 
stated.) 

In  Mississippi ,  an  injunction  to  stay  judgment  or  execu- 
tion shall  not  be  granted  without  notice,  and  the  opportunity 
of  answering.* 

In  Georgia,  no  injunction  shaQ  be  sanctioned  or  granted  by 
a  judge  of  the  Superior  Courts,  until  the  applicant  has  given 
to  the  adverse  party,  by  application  to  the  clerk  of  the  Superior 
Court,  a  bond  with  good  securi^  for  the  eventual  condemna- 
tion money,  with  future  costs. 

Provisions  are  made  upon  divers  points  of  practice. 

The  dilatory  practice  of  granting  bills  of  injunction  a  sec- 
ond time,  after  dissolution  of  the  first  bill  or  bills,  shaU  not  be 
admissible  or  allowed  in  any  case.' 

By  a  later  act,  injunctions  may  be  granted  on  terms  dis- 
cretionaiy  with  the  judge. 

A  second  injunction  may  be  granted,  where  a  previous  one 
has  been  dismissed,  for  cause  not  connected  with  the  merits, 
and  when  the  judge  is  satisfied  that  a  second  injunction  should 
issue.* 

In  Texas,  provision  is  made  as  to  injunction  of  judgments 
and  executions ;  for  security,  and  for  the  assessment  of  damages 
and  an  interlocutory  decree  on  the  bond  on  dissolution,  where 
the  collection  of  money  has  been  enjoined  ;  in  other  cases,  the 
damages  to  be  assessed  by  jury  if  required.^ 

• 

1  N.  C.  Rev.  C.  191-2.  •  lb. 

s  Laws  of  Miss.  74.  *  Oldh.  &  White,  Dig.  of  Iawb  of 

>  1  Cobb's  Sts.  524.  Texas,  240. 
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In  Florida,  no  writ  of  injunction,  or  ne  exeatj  shall  be 
granted,  until  a  bill  be  filed  praying  for  such  writ,  except  in 
the  special  cases,  and  for  the  special  causes  in  which  such 
writs  are  authorized  bj  the  practice  of  the  courts  of  the 
United  States,  exercising  equity  jurisdiction,  and  no  writ  of 
injunction  to  stay  proceedings  at  law  shall  issue,  except  on 
motion  to  the  court  or  judge,  and  reasonable  notice  of  such 
motion  previously  served  on  the  opposite  party  or  his  attorney ; 
and  the  defendant,  after  injunction  granted,  may  either  before 
or  after  answer  filed,  on  due  notice  being  previously  given  to 
the  opposite  parly,  or  his  solicitor,  move  the  court  or  the  judge 
for  the  dissolution  of  any  injunction  which  may  have  been 
granted.! 

All  injunction  bonds  executed  in  this  State  shall  be  con- 
ditioned to  pay  the  debt  and  interest  enjoined,  and  such  dam- 
ages as  may  be  occasioned  by  the  wrongftd  issuing  of  said 
injunction,  instead  of  the  condition  now  required  by  law,  to 
wit,  to  pay  the  debt  and  interest,  and  ten  per  cent,  damages 
thereon.^ 

^  Laws  of  Florida,  tit  7,  chap.  1.  >  Florida  Sta.,  185S,  chap.  526. 
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ABANDONMENT, 

of  tide  to  manaicript)  480. 
ABATEMENT, 

and  ii\jimction  of  nuisftnce,  818. 

does  not  bar  injunction,  562. 
ABSCONDING, 

injunction  in  case  aS,  27. 
ACCEPTANCE  OP  BOND,  69. 
ACCIDENT, 

injunction  of  judgment  on  account  ot,  188, 190, 201, 220,  297, 387  n. 
execution  on  account  o£  *  (See  Executionj  Judgment.) 
fbr^  297. 
ACCOUNT, 

upon  bill  for  injunction  of  judgment,  226. 

for  waste,  831. 

and  injunction,  11. 

in  case  of  copjrright,  471  and  n.,  476. 
patent,  488. 
trade-maric,  496. 
ACTION, 

injunction  o£    (See  SuUs.") 

previous — whether  necessary  to  injunction,  26« 

on  injunction  bond,  76. 

dissolution  of  injunction  against,  109. 

injunction  against,  what  is  a  violation  o(  165. 

against  executor,  injunction  o^  171. 

for  mortgage  debt,  effect  o^  upon  foreclosure,  606. 

for  damages,  and  claim  £x  specific  performance,  injunction  in  case 
o£,  626. 
ADEQUATE  REMEDY, 

want  oC  injunction  in  case  o£,  301.    (See  RemedyJ) 

in  case  of  taxes  prevents  injunction,  458. 
ADMINISTRATORS, 

injunction  in  case  o£    (See  ExecutonJ) 
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ADMraALTY, 

injunction  in  case  o^  41. 
ADMISSION, 

implied,  in  answer,  114. 

in  answer,  effect  o^  upon  dissolation,  116. 

by  answer,  221. 
ADVERSE  TITLE, 

injunction  in  case  of,  347. 
ADVERTISEMENT  OF  BOOK, 

injunction  of,  480. 
AFFIDAVITS,  83.    (See  Appendix.) 

sendee  of,  in  New  York,  57. 

dissolution,  as  connected  with,  109,  12S,  124  and  n. 

in  case  of  negotiable  instrument,  639. 
AFFIRMATIVE  AND  NEGATIVE  COVENANTS, 

injunction  in  case  of,  619. 
AGENT, 

affidavit  <£,  34. 

fraud  of,  injunction  of  suit  for,  277. 

transfer  of  stock  by,  injunction  for,  343. 

and  principal,  injunction  in  case  q(  403. 
AGREEMENT, 

judgment  by,  injunction  at,  203. 
AID  OF  SUIT  BY  INJUNCTION,  261,  822  n. 
ALABAMA.    (See  Appendix.) 

injunction  in,  63  n. 

bond,  72,  76  n. 

dissolution,  131  n.,  142. 

damages,  154. 
ALLEGATION.    (See  Pleading.) 

of  irreparable  injury,  25. 

in  bill  for  injunction  of  suit,  264. 
AMENDMENT,  28,  58,  272. 

in  reference  to  the  bond,  66. 

in  connection  with  disaolntion,  125, 184. 
AMOUNT, 

effect  of,  on  injunction,  13. 

of  judgment,  as  affecting  injunction,  182. 

as  affecting  injunction  of  suit,  275. 

of  injury  from  nuisance,  as  affecting  tiie  right  of  injunction,  806. 

question  of,  in  case  of  copyright,  473. 

watercourse,  559. 
ANCIENT  LIGHTS.    (See  Lights.) 

injunction  in  case  ol^  49  n.,  318. 
ANSWER, 

denial  in,  16. 

how  fiff  evidence,  33,  47. 
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disBolati^n  of  injunction  upon,  98,  108,  262.     (See  Appendix.) 

in  case  of  motion  to  dissolye,  102. 

upon  oatli,  dissolution  on,  ISO. 

of  joint  defendants,  dissolution  on,  135. 

of  corporation,  dissolution  on,  IS 7. 

in  case  of  judgment,  dissolution  on,  145. 

as  to  yiolation  of  injunction,  167. 

denial  of  fraud  by,  295. 

dissolution  on,  in  case  of  trespass,  822. 

corporation,  885  n. 

issue  and  trial  on.    (See  Appendix.) 

injunction  after.     (See  Appendix,) 
APPEAL.    (See  Appendix.) 

and  dissolution,  97, 120,  126. 

right  o^  may  preyent  the  right  of  injunction,  241,  460. 

security  in  case  of.    (See  Appendix.) 
APPEARANCE, 

judgment  after,  whether  enjoined,  204. 
APPROPRIATION  OF  LANDS.    (See  Lands,  Estoppel) 

without  actual  conyeyance,  injunction  to  enforce,  551. 
APPROVAL  OF  BOND,  69. 
ARBITRATION, 

injunction  against,  452. 
ARKANSAS, 

damages  in  case  of  dissolution,  154  n. 
ASSETS, 

loss  of,  injunction  in  case  of,  887  n. 
ASSIGNMENT 

of  future  right,  injunction  in  case  of,  24. 

effect  of,  on  injunction  of  suit,  279. 

by  firm,  injunction  against,  427  n. 
ATTACHMENT, 

for  yiolation  of  injunction,  160.    (See  Appendix.) 
ATTORNEY, 

reasons  for  injunction  of  judgment,  connected  with.    (See  Sur^ 
prise.  Accident,  Mistake,  Negligence,  Defendant,  Appearance.) 
ATTORNEY-GENERAL, 

injunction  on  application  of,  in  case  of  nuisance,  4  n.     (See  Nui- 
sance,  PMic,  &c.,  Appendix.) 

injunction  on  application  of,  in  case  of  public  officers,  444. 

action  of,  in  case  of  railroad,-  512. 

no  security  required  from.     (See  Appendix.) 
AUCTIONEER, 

sale  of  land  by,  injunction  in  case  of,  627. 
AUTHOR, 

injunction  against,  470  n. 
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AUXILIARY, 

injunction  is,  4.  * 

AVOIDANCE, 

matter  in*  whether  an  iiy  unction  shall  be  disflolTed  bj,  117. 
AWARD, 

determination  of  damages  by,  84  n. 

judgment  upon,  injunction  ik,  SOS,  2(H. 


B. 

BANK, 

injunction  in  case  of,  880.    (See  Appendix.') 
BANKRUPTCY, 

injunction  in  case  of,  89. 

of  judgment  in  case  o^  211. 
BANKRUPTS, 

parties  to  injunction,  899. 
BELIEF, 

allegation  of,  in  application  fiir  injunction  against  waste,  829. 
BELLS, 

ringing  o^  injunction  against,  802.    • 
whether  a  nuisance,  814. 
BILL, 

for  iigunction,  allegations  in,  48. 
of  discoTery,  dissolution  in  case  of^  114. 
terms  o^  as  affecting  the  injunction,  158. 
form  o(  for  injunction  of  suit,  264. 
of  exchange,  injunction  of  foreign  suit  upon,  267. 
of  peace,  in  case  of  repeated  suits,  274. 
for  injunction  in  case  of  trespass,  form  of,  822. 
in  case  of  waste,  allegations  o^  829,  880,  881. 
of  peace,  by  purchaser  without  legal  titie,  849. 
form  of,  in  case  of  partnership,  487. 
of  exchange,  injunction  in  case  oL    (See  NegoAiMe,  &c.) 
BISHOP, 

injunction  in  case  of^  447. 
BOARD  OF  TRADE, 

submission  of  railroad  question  to,  512. 
BOND, 

or  other  security,  in  case  of  injunction,  65.    (See  Appends.) 
necessity  of —  practice  in  different  States,  65. 
other  security,  67. 
further  security,  69. 
filing  and  acceptance,  69. 
form  of — surplusage,  70. 
mode  of  determining  its  yalidity,  72. 
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BOND,  —  Continued. 

or  other  security,  pardes,  72. 
condition,  78. 

construction  —  sureties,  74. 
consideration,  75. 
efibct,  75. 
action  upon,  76. 
defence,  77. 
pleadings,  77. 
judgmeni?  79. 
breach  —  sureties,  79. 
damages  —  penalty  —  interest  —  costs  —  counsel  fees,  &c.,  82, 

134  n. 
effect  of  upon  other  remedies,  89. 
allegation  of,  in  application  for  injunction,  44. 
where  the  commonwealtii  is  party,  51. 
dissolution  for  want  oi,  96. 

in  connection  with,  102. 
dismissal  of  bill  in  connection  with,  102. 
upon  injunction  of  judgment,  185. 

suit,  264. 
in  case  of  executor,  &c.,  396. 
judgment  on,  535.    (See  Appendix,) 
BONDHOLDERS 

of  railroad,  injunction  in  case  of,  530. 
BOUNTY, 

injunction  upon,  465. 
BREACH 

of  injunction  bond,  79. 
BRICKS, 

burning  o^  whether  an  injunction  lies  to  prevent,  807. 
BRIDGE, 

injimction  in  case  oS,  884,  588.    (See  Appendix.) 
and  railroad,  injunction  in  case  o(  516,  587.    (See  Appendix.) 
BUILDING, 

support  of,  injunction  as  to,  550. 
injunction  against.    (See  Appendix.) 
BURIAL-GROUND, 

injunction  in  case  of,  876,  879. 
BURNING 

of  bricks,  whether  an  injunction  can  be  had  against,  307. 
of  building  leased,  injunction  as  to  rent,  586. 
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CALIFORNIA, 

form  of  injunctioii  in,  60  n. 

bond,  66  n. 

damages  on  bond,  88. 

dissolntion  of  injunction,  143. 

violation  of  injunction,  167  n*  ^ 

CANAL, 

injunction  in  case  of,  19,  80,  581,  564. 

violation  of^  168. 

and  railroad,  injunction  in  case  q(  616. 
CEMETERY, 

injunction  in  case  of,  871. 
CERTIORARI 

and  injunction  compared,  5  n.,  21,  24. 

the  right  of,  may  bar  an  injunction,  256. 
CHAMBERS, 

dissolution  of  injunction  at,  100.    (See  Appendix,) 
CHANCERY  PROCEEDINGS, 

injunction  of,  40,  255,  276. 
CHARITY, 

injunction  in  case  o^  459. 
CHART, 

copyright  in,  472. 
CHARTER, 

change  of,  injunction  against,  856. 
CHILDREN, 

custody  of,  injunction  for,  411. 
CHURCH, 

injunction  in  case  of,  810  n.,  878,  446.    (See  Appendix,) 
CIRCUMSTANCES 

as  affecting  injunction,  18. 
CITY, 

injunction  in  case  of,  29,  868. 

taking  of  property  by,  860. 
CIVIL  LAW, 

interdict,  5. 

as  to  husband  and  wife,  407. 
CLEAR  RIGHT, 

injunction  requires,  14. 
CLERGYMAN, 

injunction  in  case  dt^  446. 
CLOUD  ON  TITLE, 

injunction  in  case  o^  284.    (See  Appendix.) 
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COLLATERAL 

impeachment  of  jadgment  not  allowed.   (See  Judgment^  EstoppeL) 

security,  and  surety,  injunction  in  case  q(  419. 
COLLUSION  OF  PARTNER, 

injunction  in  case  o(  436. 
COMMITMENT 

for  violation  of  injunction,  163.    (See  Appendix,) 
COMMON 

injunction,  10. 

law,  copyright  at,  473. 

injunction  in  case  of,  662. 
COMMONWEALTH, 

bond  in  case  o(  61. 
COMPROMISE, 

injunction  of  judgment  in  case  q(  204. 
COMYNS, 

as  to  violation  of  injunction,  167  n. 
CONCURRENT  REMEDIES, 

with  injunction,  23. 
CONDITION 

and  covenant,  distinction  as  to  injunction,  22. 

relief  from,  by  injunction  of  suit,  278. 

of  conveyance,  injunction  in  case  o£     (See  Lands.  Estoppel) 
CONDITIONAL 

dissolution  of  injunction,  189. 

license  in  case  of  patent,  487. 
CONDITIONS 

of  injunction  bond,  70,  73. 
CONFESSION, 

judgment  by,  injunction  in  case  of,  201,  286. 

of  judgment,  whether  a  condition  of  injunction,  184,  263. 
CONFUSION  OF  BOUNDARIES, 

injunction  in  case  of,  282. 
CONGRESS, 

act  oC  injunction  of,  443  n. 
CONSCIENCE, 

judgment  against,  injunction  of,  1 76. 

injunction  depends  on  dictates  o^  16. 
CONSIDERATION 

of  injunction  bond,  76. 

judgment  without,  injunction  against^  198. 
CONSTITUTION, 

protection  of  franchise  by,  862. 

in  reference  to  taxation,  466,  468. 

question  of,  in  case  of  railroad,  627. 
CONSTITUTIONAL  PRIVILEGE, 

injunction  in  case  o^  467. 
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CONSTRUCTION 

of  bill  for  injunction,  strict  against  the  plaintiff,  46. 

of  bond,  75,  80. 
CONTEMPT 

hy  Yiolation  of  injunction,  160,  167  n.,  169.    (See  Vhlatianj  te., 
and  Appendix.) 
CONTINUING  INJURY, 

whether  injunction  requires,  IS,  25,  27. 
CONTRACTS, 

injunction  in  case  of,  618.    (See  Appendix,) 

mutual  engagements,  618. 

against  competition  in  business,  614. 

remedy  by  injunction  in  part  —  dramatic  contnicts,  618. 

in  case  of  railroads,  512,  622. 

for  the  sale  and  purchase  of  lands ;  speeific  perfiurmance ;  waitet 
&c.,  625. 

fiir  land^  injunction  in  case  of — parties,  52. 

dissolution  in  case  o^  94. 

suits  in  violation  of,  injunction  of,  281. 

of  partnership,  injunction  in  case  of,  429,  488. 

with  nulroad,  ix^unction  in  case  o^  580. 
CONVEYANCE 

of  property  in  litigation,  injunction  o£,  261. 

of  land,  injunction  against.    (See  Lands,) 
COPYRIGHTS, 

injimction  in  case  of,  469. 

and  patents,  injunction  in  case  o^  470. 

and  trade-marks,  distinction,  490. 
CORPORATION.     (See  Appendix.) 

and  individual,  liability  of,  to  injunction,  compared,  169. 

injunction  against,  by  owner  of  easement,  541. 

dividend  by,  injunction  against.     (See  Appendix,) 

transfer  of  stock  by,  injunction  against    (See  Appendix,) 

answer  of,  whether  injunction  dissolved  upon,  187. 
CORPORATIONS, 

injunction  in  case  of,  28,  855. 

general  doctrine  as  to,  855. 

application  for  change  of  charter,  856. 

takii^  of  private  property,  860. 

protection  of  firanchise,  868. 

mismanagement  of  fun^  &&,  868. 

directors,  stockholders,  &c.,  865. 

miscellaneous  grounds,  868. 

cities  and  towns,  868. 

churches,  &c.,  878. 

banks,  880. 

bridges,  884. 

miscellaneous,  884. 
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CORRESPONDENCE, 

publication  of,  injunction  against,  478. 
COSTS 

in  suit  on  bond,  what,  87. 

upon  dissolution,  151  n. 

of  motion  for  attachment,  161. 

upon  injunction  of  suit,  267  n. 

on  injunction.   (See  Appendix.) 
COUNSEL, 

adyice  of,  as  to  violation  of  injunction,  159. 

fees,  in  suit  on  bond,  87. 
COUNTER-AFFIDAVITS.    (See  Appendix.) 
COUNTER-CLAIM, 

injunction  on.     (See  Appendix.) 
COUNTY, 

injunction  in  case  of,  368  n. 

illegal  organization  of,  injunction  against,  467. 
COURT, 

whether  controlled  by  injunction  —  distinction  between  its  effect 
upon  the  court  and  the  parties,  5,  266  and  n. 

officer  of,  injunction  against,  447. 
COURTS.    (See  Appendix.) 

respective  jurisdiction  o(  24,  86  and  n. 

of  different  States,  as  to  dissolution,  132. 

concurrent,  as  to  dissolution,  133. 

in  which  a  judgment  may  be  impeached,  180,  281,  265. 

proceedings  of,  what  may  be  enjoined,  249. 

of  United  States  and  State,  jurisdiction  of,  in  bankruptcy,  399. 
COVENANT 

for  easement,  strictly  construed,  551. 

in  lease,  injunction  in  case  of,  584. 

of  purchaser,  injunction  in  case  of,  628. 

injunction  in  case  of,  7. 

and  condition,  distinction  as  to  injunction,  22. 

of  partners,  injunction  in  case  of,  429,  433. 
COVENANTS 

in  deed,  injunction  in  case  o^  848,  575. 

as  to  use  of  land,  injunction  in  case  of,  584. 
CREDIT 

on  judgment,  injunction  to  enforce,  230. 
CREDITORS, 

fraud  upon,  injunction  in  case  of^  291. 
CRIMINAL  ACTS, 

whether  subjects  of  injunction,  2  and  n. 

prosecution,  injunction  of,  250  n.,  253.  ' 

44 
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D. 

DAM, 

injanction  in  case  o^  21,  661. 

enjoined,  remoyal  (£,  164. 
DAMAGED 

of  land-owner,  in  case  of  railroad,  260. 

on  dissolution,  72,  81,  151  n.    (See  Appendix^) 

in  case  of  injonctioa  of  judgment,  146. 

execation,  147. 
•nil,  151. 
patent,  488. 
trade-mark,  499. 

ibr  violation  of  injonction,  168. 

no  measnre  o(  injunction  on  aocoonl  ol,  386. 

land — in  case  of  street,  508. 

action  fiir,  and  bill  for  specific  peifemanoe,  627. 
DAMNUM  AND  INJURIA, 

as  connected  with  injunction,  18. 
DEATH  OF  PARTY, 

effect  on  dissolution  of  injunction,  189. 

in  case  of  injunction  of  judgment^  225. 
DECLARATION 

in  suit  on  bond,  77. 
DECREE 

of  injunction,  form  o(  25. 

and  judgment,  injunction  in  case  o^  181. 
DEFAULT, 

judgment  by,  injunction  ci,  200,  898. 
DEFENCE  TO  SUIT 

on  bond,  77,  89. 

preyents  injunction,  255. 
DEFINITION  OF  INJUNCTION,  2. 
DELAY 

in  case  of  ^delation  of  injunction,  165. 

prevents  injunction  in  case  of  railroad,  528. 

effect  of,  on  right  of  injunction,  29,  296,  817  n.     (See  Appendiz.') 

dissolution  in  case  o(  94,  128.    • 
DENIAL 

in  answer,  must  be  explicit,  for  dissolution,  110. 

responsive,  for  diasohitioii,  111* 

of  firaud  in  answer,  295. 

dissolution  on.     (See  Appendix.) 
DEPOSIT    (See  Appendix.) 

in  case  of  dissolution,  99. 
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DEPOSIT  -—  Continued. 

upon  injunction  of  judgment,  186. 
suit  for,  injunction  against,  627,  628. 
DEPOSITIONS,  688. 

upon  question  of  dissolution,  128. 
DEVISE, 

estoppel  in  case  oS,  injunction  of  suit,  288. 
DIGGING, 

when  enjoined,  326. 
DIRECTORS  OF  CORPORATION, 

injunction  o^  866. 
DISCHARGE, 

and  dissolution  of  injunction,  distinction,  92. 
DISCLOSURE 

of  secrets,  600. 
DISCOVERY, 

and  injunction,  11,  47,  262. 

as  connected  with  dissolution,  114,  121,  127. 
in  case  of  copyright,  476. 
DISCRETION, 

injunction  rests  in,  16.     (See  Appendix,) 
not  granted  to  control,  16. 
as  to  dissolving  of  injunction,  98,  96,  97. 

on  answer,  104,  107. 
DISMISSAL  OF  BILL.    (See  Appendix.) 
injunction  after,  49. 
for  want  of  bond,  69. 
and  dissolution  of  injunction,  120,  142. 
DISSOLUTION 

of  injunction.     (See  Appendix.) 
by  whom,  41. 
damages  on,  78,  82. 
in  case  of  execution.    (See  Judgment,  Execution.) 

trespass,  822. 
agidnst  a  bank,  882. 

corporation,  886  n. 
of  partnership,  injunction  as  connected  with,  428,  427,  488. 
of  injunctions,  general  nature,  purpose,  and  effect  c£,  91. 
in  case  of  a  doubtful  claim,  93. 
a  question  of  discretion,  96. 
injurious  consequences  of  dissoMng,  96. 
miscellaneous  cases,  96. 
dissolving  on  motion,  100. 
dissolving  upon  answer,  108. 
denial  in  the  answer — discretion,  104. 
answer  not  responsive — case  of  doubt — discretion,  107. 
affidavits,  109. 
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DISSOLUTION—  Continued. 

of  injunctions,  irreparable  injury,  110. 
defective  answer,  110. 
answer  in  case  of  fraud,  112. 
must  be  substantial^  118. 
exceptions  to  tiie  general  rule,  114. 
implied  admission  in  the  answer,  114. 
information  and  belief  115. 
responsive  answer  —  new  matter,  117. 
replication,  118. 
impertinent  matter,  118. 
effect  of  dissolution  — dismissal  of  tiie  bill,  118. 
partial  dissolution,  121. 
evidence  —  affidavits,  122,  124,  125. 
evidence — depositions,  123. 
amendment,  125. 
appeal,  126. 
exceptions,  127. 
notice,  128. 
laches,  128. 

necessity  of  an  oath,  180. 
time  of  considering  the  motion,  181. 
perpetuating  an  injunction,  181. 
revival,  182. 

successive  injunctions,  188. 
special  reasons  against  dissolving,  184. 
dissolving  in  part,  134. 

parties — answer  by  a  part  of  tiie  defendants,  185. 
corporations,  187. 
infancy,  187. 
misjoinder,  188. 

bill  by  a  party  having  no  interest,  188. 
privilege,  138. 
miscellaneous  parties,  188. 
death  of  party,  189. 
receiver,  140. 

local  law  and  practice,  141. 
terms  and  effect  of  dissolution,  144. 
time,  144. 

in  case  of  judgments,  145. 
executions,  147. 
suits  at  law,  149. 
damages,  151  n. 
DISTRESS  FOE  BENT, 

injunction  in  case  of,  587,  591. 
DIVERSION  OF  WATER, 
injunction  in  case  of,  552. 
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DIVIDEND 

of  nulroad,  injanctioh  in  case  o^  525. 

injunction  against.   (See  Appendix,) 
DOUBT, 

whether  it  prevents  dissolution  on  answer,  108, 109. 
DOUBTFUL  TITLE, 

dissolution  in  case  of,  98. 
DRAINING, 

injunction  in  case  of,  560. 
DRAMATIC  CONTRACTS, 

injunction  in  case  of,  619. 


E. 

EASEMENTS, 

injunction  in  case  oC  541. 

general  remarks,  541. 

light,  &c.,  541. 

party-walls,  549. 

dedication,  551. 

common,  552. 

watercourses,  553. 

mills,  557. 

dams,  561. 

fishery,  564. 

ways,  566. 

wharres,  levees,  &c,  568. 
EFFECTUAL, 

injunction  must  be,  6. 
EJECTMENT, 

injunction  in  case  of,  272,  279,  274,  278,  279.     (See  Appendix.) 
against  waste  in  case  o^  881. 
ELECTION.    (See  Appendix.) 

of  remedies,  250  n. 

of  trustees,  injunction  in  case  oE,  448. 

by  corporation,  injunction  in  case  o^  884. 
ENGINEERING, 

questions  of,  in  case  of  railroad,  512. 
EQUESTRIAN  STATUE, 

case  of,  580. 
EQUITABLE  ESTOPPEL, 

injunction  in  case  of^  277. 
EQUITY, 

ii\junction  requires,  15. 

on  the  &ce  of  the  bill,  whether  necessary,  16, 107. 

denial  o^  16. 
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EQUITY  —  Continued. 

want  of,  motion  to  dissolye  for,  100. 

of  the  bill,  dissolution  on  denial  o^  104,  110. 

none  on  the  £ice  of  the  bill  —  dissolution,  107. 

denial  oi,  prevents  injunction  of  suit,  252. 

suit,  injunction  o(  40,  255,  258,  272. 

jurisdiction  in  Pennsylvania,  509. 
ERRONEOUS  JUDGMENT, 

dissolution  of  injunction  in  case  o£,  147. 
ERROR, 

no  ground  of  injunction,  24. 

judgment  not  enjoined  for,  178. 

of  form,  injunction  of  judgment  for,  198. 

writ  of^  injunction,  281. 

and  injunction,  241. 
ERRORS, 

release  o(  as  connected  with  injunction,  288. 
ESTATE, 

necessaiy  for  injunction  against  waste,  825. 
ESTOPPEL 

of  plaintiff,  prevents  injunction,  18,  214,  284,  296. 

by  delay,  prevents  injunction,  29. 

in  suit  on  bond,  78,  89. 

injunction  of  judgment  in  case  o^  218. 
suit,  in  case  of,  277,  288. 

in  reference  to  warranty  and  purchase-money,  576. 
EVASIVE  ANSWER, 

whether  sufficient  to  dissolve,  112. 
EVICTION 

of  purchaser,  injunction  in  case  of,  847. 

of  lessee,  by  injunction  o^  598. 
EVIDENCE, 

in  case  of  injunction,  82.     (See  Appendix^) 

upon  question  of  dissolution,  98,  109,  128. 

injunction  as  to,  260. 
EXCEPTIONS, 

in  connection  with  the  question  of  dissolving,  127.  (See  A]^»endixJ) 

in  case  of  joint  parties,  185. 

injunction  of,  281.    (See  Appendix.) 
EXECUTION.    (See  Judgment,  and  Appendix.) 

injunction  in  case  of — security,  67. 

dissolution,  147. 
violation,  168, 170. 

terms  of  injunction  against,  184. 

and  judgment,  distinction  between,  as  to  injunction,  222. 

injunction  ot,  in  case  of  husband  and  wife,  407. 

relief  of  surety  from,  415. 


INDEX.  695 

EXECUTION — Continued. 

of  private  creditor  against  partnership  property,  iiijnnctioii  o^  42S. 
injunction  against,  in  case  of  mortgage,  604. 
EXECUTOR, 

injunction  in  case  of,  30.    (See  Appendix,) 
answer  of,  question  of  dissolution,  111. 

on  information,  &c.,  116. 
injunction  of  suit  against,  violation  o^  171. 

by,  888. 
by,  against  trade-mark,  496. 
general  administration,  &c.,  of  assets,  887. 
iigunction  against,  8cc.,  388. 

in  favor  of,  &C.,  898. 
miscellaneous  cases  as  to  estates  of  persons  deceased,  897. 
EXTRANEOUS, 

injunction  is,  4. 


P. 


FALSE 

return,  injimction  of  judgment  for,  199. 

advertisement,  injunction  in  case  of,  480. 
FAVOR, 

injunction  is  matter  of^  15. 
FERRY, 

injunction  in  case  of,  864,  586,  598. 

violation  of,  165. 

and  bridge,  injunction  in  case  q(  588. 
FILING  OF  BOND,  69. 
FINAL 

injunction,  11. 
FINE 

for  violation  of  injunction,  160. 
FIRE, 

destruction  by,  injunction  in  case  of,  586. 
FISHERY, 

injunction  in  case  of,  8  n.,  554,  564. 
FIXTURE, 

removal  of,  injunction  against,  590. 
FORECLOSURE, 

injunction  as  to.    (See  Lands,  Mortgage.) 

opening  of,  by  suit  for  debt,  606. 
FOREIGN 

court,  injunction  of  proceedings  in,  42,  265. 

judgment,  injunction  of,  182. 

agent,  injunction  of,  408. 
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FORFEITURE, 

injunctioii  in  case  of,  22. 
FORM 

of  injunction,  48,  49  n. 

of  bond,  70,  78. 
FORTHCOMING  BOND, 

injunction  of  judgment  in  case  o^  204. 
FRANCfflSE, 

injunction  in  case  of.     (See  Appendix.') 

Tiolation  oi^  injunction  against,  862. 

of  bridge,  injunction  in  case  of,  588. 
FRAUD,  291. 

injunction  for,  291.    (See  Appendix.) 

upon  creditors,  injunction  for,  292. 

between  the  parties,  294. 

pleading,  &c.,  in  case  of,  295. 

acquiescence  in  delay,  296. 

of  plaintiff,  prevents  injunction,  18. 

dissolution  of  injunction  in  case  o(  110,  112,  295. 

injunction  of  judgment  for,  196,  220.     (See  Judgment) 
execution  for,  286. 

of  agent,  injunction  of  suit  for,  277. 

injunction  of  suit  for,  284. 

denial  of,  in  answer,  295. 

of  corporation,  injunction  in  case  oi,  864.    (See  Appendix.) 

of  city,  injunction  in  case  of,  871. 

in  case  of  partnership,  injunction  for,  488. 
mortgage,  injunction  for,  601,  606. 
FRAUDULENT 

conyeyance,  injunction  in  case  of^  292. 

trade-mark,  504  n.  • 

FURTHER  SECURITY 

in  case  of  injunction,  69. 
FUTURE  RIGHT, 

iigunction  in  case  o£,  24. 


G. 


GAMING, 

injunction  in  case  o(  2  n. 

of  judgment  for,  198,  219. 
GAS, 

nuisance  from,  injunction  of^  29. 
GENERAL 

relief,  prayer  for,  48. 

answer,  whether  sufficient  for  dissolution,  118. 
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GEORGIA, 

injunction  in,  21,  49,  63  n. 

bond  in,  65  n. 

dissolution  of  injunction  in,  101,  148. 
GOOD-WILL, 

s&le  of,  injunction  in  case  of,  480,  488,  502. 

of  partnership,  sale  o(  injunction  in  case  ot,  602. 
GOVERNMENT, 

injunction  of  suit  in  case  Gt,  262. 
GRACE, 

injunction  is  of,  15. 
GRAVAMEN  OF  BILL, 

answer  to,  necessity  for  dissolution,  107. 
in  case  of  joint  defendants,  186. 
GROUNDS  OF  INJUNCTION,  12,  291,  451. 
GUARDIAN, 

injunction  in  case  o(  412. 


H. 


HARBOR, 

obstruction  of,  injunction  against,  311. 
HEARSAY, 

denial  upon,  in  answer,  111. 
HIGHWAY, 

stopping  of,  iigunction  against,  811. 
HISTORY 

of  the  injunction  of  judgments,  &c.,  175. 
remedy  for  waste,  828. 
HOSPITAL, 

injunction  in  case  o(  807,  814. 
HUSBAND  AND  WIFE, 

injunction  in  case  of,  229,  407.    (See  Appendix.) 


I. 

ICE, 

injunction  as  to,  561. 
IGNORANCE, 

injunction  of  judgment  for.    (See  Judgment^  Estoppel) 
ILLEGAL  TRANSACTION, 

injunction  in  case  of,  28. 
ILLINOIS, 

damages  in  case  of  injunction,  88. 
IMMORAL  WORK, 

no  injunction  in  case  o(  477. 
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IMPLIED 

admission  in  answer,  115,  221. 

trust,  injunction  of  suit  in  case  of,  277. 

estoppel,  injunction  in  case  ot,  576. 
INCmiBRANC£ 

on  land  purchased,  injonction  on  account  of.    (See  Lands,  Cove^ 
nantf  Warranty.) 
INDIANA, 

notice  in,  55. 

injunction  in,  68  n. 
INDICTMENT, 

injunction  in  case  q(  1.    (See  Criminal,  &c.) 
INDOBSER, 

delay  in  case  of^  effect  on  injunction,  82. 
INFANTS, 

answer  of,  upon  the  question  of  dissolution,  187. 

injunction  in  case  o(  411. 
INFOBMATION, 

&c.,  whether  sufficient  for  injunction,  11,  84. 

answer  founded  on,  48. 

whether  sufficient  for  dissolution,  115. 

allegation  of^  in  bill  for  injunction  of  judgment,  220. 
in  bill  against  a  corporation,  885  n. 
INHERITANCE, 

estate  of,  not  necessary  for  injunction  of  waste,  825. 
INJUNCTION, 

definition,  nature,  and  purposes  of,  2. 

and  prohibition  distinguished,  5. 

is  9l  preventive  remedy,  6. 

must  be  in  its  nature  effectual,  6. 

provisional  or  perpetual,  9. 

miscellaneous  requisitions,  11. 

cases  and  subjects  for,  11. 

injury — continuing  injury ;  denial  of  title;  amount,  12. 

the  right  must  be  clear,  14. 

but  it  is  a  question  of  discretion,  15. 

there  must  be  an  equildble  claim ;  qualifications  and  exceptions  to 
the  rule,  15. 

no  remedy  at  law,  19. 

remedy  as  affected  by  statute,  28. 

irreparable  injury — form  of  decree,  25. 

other  remedies  than  an  action  at  law,  25. 

whether  an  action  must  first  be  brought,  26. 

naked  legal  right,  26. 

injury — nature  and  degree,  27. 

laches — neglect  and  delay,  29. 

evidence,  82. 
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INJUNCTION—  Continued. 
evidence  —  writings,  83. 
answer  as  evidence,  33. 
affidavits,  33. 

courts  whose  proceedings  may  be  enjoined — practice  in  the  differ 
ent  States,  86. 

of  proceedings  in  chancery,  40. 

admiralty,  41. 
foreign  courts,  42. 
pleadings,  48. 
£)rm  ot,  48. 

successive  injunctions,  49. 
parties,  50. 

Commonwealth,  51. 

privilege  of  party,  51. 

private  and  public  injury,  51. 

joint  parties,  58. 

representatives  of  persons  deceased,  53. 
as  connected  with  specie  performance,  58. 
notice,  58. 

miscellaneous  points  of  practice,  57. 
INJURY, 

special,  whether  necessary,  51. 
necessary  to  injunction,  12. 

amount  o(  18. 
to  defendant  may  prevent  injunction,  19,  28. 
IN  PARI  DELICTO, 

effect  on  injunction,  18,  81. 
INSOLVENCY, 

effect  of,  on  injunction,  18,  27,  266,  820. 
denial  of,  whether  sufficient  far  dissolution,  117. 
in  case  of  waste,  880. 

whether  necessary  to  iiyunction  of  a  bank,  880,  882. 
in  case  of  executors,  &c.,  889,  894  n.,  895. 
.  officers,  444. 
railroad,  580. 

landlord  and  tenant,  586,  588,  589. 
corporation.    (See  Appendix.) 
INSOLVENTS, 

injunction  in  case  of,  399. 
INSPECTION  BY  COURT, 
in  case  of  copyright,  477. 
INSURANCE  COMPANY, 

injunction  of.     (See  Appendix.) 
INTERDICTION  OF  CIVIL  LAW,  5. 
INTEREST, 

whether  recoverable  in  suit  on  bond,  86. 

included  in  damages.     (See  Band.) 
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mTEKPLEADER 

and  injunction,  10  n.,  224,  271,  276. 
in  case  of  injunction  of  judgment,  186. 
hj  auctioneer,  627. 
INTER  VENORS, 

in  connection  with  dissolution,  138. 
IKREPARABLE  INJURY, 

whether  injunction  requires,  4,  18,  25,  28. 

allegation  of,  25,  45. 

to  defendant,  28, 

maj  be  ground  for  refusing  to  dissolve  an  injunction,  104, 108. 

question  ol^  upon  the  point  of  dissolution,  124. 

in  case  of  nuisance,  801. 

trespass,  819.  » 

waste,  824,  829,  881. 

corporation,  867. 

partnership,  489. 

land,  572. 

negotiable  instrument    (See  Negotiable,  &c.) 


J. 

JOINDER 

of  parties  in  case  of  injunction,  58. 
JOINT 

injunction  bond,  76. 

parties,  dissolution  in  case  o^  119,  129,  185. 
answer  of,  dissolution  upon,  189, 140. 
sureties,  dissolution  in  case  of,  144. 
violation  of  injunction  in  case  of,  159. 
injunction  of  suit  against,  262. 
and  private  creditors,  in  case  of  partnership,  428. 
tenants,  injunction  in  case  of,  440. 
owners  of  patent,  injunction  in  case  oE,  485,  487. 
JUDGMENTS  AND  EXECUTIONS, 
injunction  of,  1 74. 
rehearing  in  law  and  equity ;  new  trial,  &c. ;  history  of  tiie  law 

relating  to  injunction  of  judgments,  174. 
an  tnequiiabU  judgment  may  be  enjoined.    But  special  grounds 
must  be  shown.    In  general,  one  court  will  not  interfere  with  the 
action  of  anotiier,  176. 
amount  of  judgment,  as  affecting  injunction,.  182. 
injunction  of  a  judgment  in  anotiier  State,  182. 
terms  of  granting  an  injunction,  184. 
successive,  injunctions,  186. 
the  plaintiff  must  show  diligence,  and  dbprove  neglect  on  his  own 
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JUDGMENTS  AND  EXECUTIONS  —  Con/mii«d. 

part;  laches;  omission  of  defence  at  law;  pleadings  mast  show 
diligence,  186. 

exceptions  to  the  general  rule ;  surprise,  accident,  mistake,  newly- 
discovered  evidence,  190. 

injunction  in  case  of  fraud  —  want  of  consideration,  196. 

formal  errors,  198. 

fi)rm  and  mode  of  judgment,  judgment  by  de&ult,  confession, 
warrant  of  attorney,  &c.,  200. 

effect  of  appearance  in  the  suit  at  law,  204. 

injunction  in  case  of  compromise  or  award,  204. 
of  a  judgment  in  part,  205. 

in  case  of  payment,  208. 

bankruptcy,  211. 
setroff,  211. 

general  rule  as  to  the  estoppel  of  the  former  judgment,  214. 

pleadings  upon  a  bill  for  injunction  of  a  judgment,  220. 

parties,  221. 

appeal,  226. 

trial  by  jury,  226. 

questions  of  jurisdiction,  226. 

judgments  in  reference  to  title,  226. 

in  case  of  sureties,  228. 
trusts,  229. 

miscellaneous  cases,  280. 

injunction  of  executions  ;  general  rules,  232. 
where  a  levy  or  sale  would  cast  a  clotul  upon  the  tide  of  the  com- 
plainant, or  cause  irreparable  damage.     Cases  of  conflicting 
claims  to  the  property,  283. 
in  case  of  fraud,  actual  or  constructive,  236. 
payment,  in  whole,  or  in  part,  287. 
set-off,  289. 
want  of  redress  at  law ;  want  of  diligence ;  notice,  &c.,  240. 
parties,  242. 

injunction  in  case  of  successive  executions,  248. 
miscellaneous  points,  246. 
JURAT, 

in  bill  for  injunction,  40. 

form  of,  as  sheeting  dissolution  of  injunction,  96. 
JURISDICTION, 

in  insolvency,  injunction  for  want  of,  400. 

JURY, 

trial,  as  affected  by  injunction,  58,  79,  226. 
in  case  of  patent,  482. 
JUSTICE, 

injunction  depends  on  considerations  of,  15. 
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KENTUCKY, 

injiinction  bond  in,  70. 
dbflolntion  of  injunction  in,  102,  139  n. 
damages  in,  npon  dissolution,  152. 
injunction  of  judgment  in,  184  n. 


L. 
LACHES, 

as  affecting  injunction,  29,  317.    (See  Appendix.) 
dissolution  of  injunction,  94,  128,  145. 
in  case  of  waste,  effect  on  injunction,  829,  380,  881  n. 
LAND, 

dissolution  of  injunction  in  case  oi,  94. 
sale  of,  injunctien  in  case  of,  225. 
injunction  of  judgment  relating  to,  226. 

purchase-money  for,  injunction  in  case  of.    (See  7^e,  Covenant) 
owner,  injunction  o(  against  railroad,  808,  520. 
taking  of,  injunction  against,  860.    (See  Appendix.) 
damages,  in  case  of  street,  508. 
LANDS, 

injunction  in  case  of,  571. 

questions  of  tide,  vendor  and  yendee,  571. 

hamesteady  574. 

execution  and  other  sales,  574. 

fraad,  575. 

mining,  575. 

covenants  of  warranty,  575. 

estoppel;  agreement  as  to  mode  of  occupation  of  land  sold,  576. 

lease — covenants,  588. 

mode  of  occupation,  584. 

loss  by  fire,  586. 

insolvency  of  tenant,  586. 

repairs,  587. 

distress,  and  other  proceedings  for  recovery  of  rent,  587. 

waste,  589. 

miscellaneous  points,  591. 

license,  598. 
mortgage — sale,  ejectment,  and  foreclosure  by  mortgagee — injunc- 
tion in  favor  of  mortgagee,  598. 

wasie,  602. 

miscellaneous  points ;  fraud,  Ac.,  604. 

effect  of  foreclosure  upon  the  mortgage  debt ;  whether  an  actkNi 
lies  for  the  balance ;  whether  the  foreclosure  is  thus  opened,  606. 

points  of  practice ;  receiver ;  sale ;  appeal,  610. 
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LANDLORD . 

and  tenant,  injunction  in  case  of,  588. 
LAW, 

trial  at,  whether  necessary  for  injunction,  11. 

remedy  at,  whether  a  bar  to  injunction,  19. 

and  equity,  as  affecting  injunction,  26,  382  n.,  420. 
LEASE, 

by  plan,  injunction  in  case  of,  580. 

injunction  in  case  of,  583. 
LEGISLATION, 

injunction  in  case  of,  872,  448  n.    (See  Appendix.^ 
LETTERS, 

injunction  in  case  of,  478. 
LICENSE, 

estoppel  by,  injunction  in  case  of,  283. 

conditional,  in  case  of  patent,  injunction  in  case  of,  487. 
LIFE-ESTATE, 

injunction  in  case  of,  418. 
LIGHTS, 

obstruction  of,  injunction  against,  318,  314,  541. 
LIMITATIONS, 

statute  of,  as  affecting  dissolution  of  injunction,  117. 

injunction,  396.    (See  Appendix,') 
LITERAL  ANSWER, 

insufficient  to  dissolve  injunction,  113. 
LITIGATION, 

injunction  to  prevent,  273,  804. 

during  injunction.    (8ee  Appendix.) 
LOAN  BY  TOWN, 

injunction  against,  369. 
LOUISIANA, 

damages  in,  84,  163. 


M. 


MALICIOUS  INJUNCTION, 

remedy  for,  89. 
MANDAMUS, 

injunction  in  case  of,  8  n.,  258, 345. 

as  to  dissolution  of  injunction,  98. 
MANDATORY  INJUNCTION,  548. 

MANUSCRIPTS, 

injunction  in  case  of,  478. 

MAP, 

copyright  in,  472. 
MARRIAGE  OF  INFANT, 

injunction  in  case  of,  411. 
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MARSHALLING 

of  assets,  injunction  as  connected  with,  387. 

of  securities,  injunction  as  connected  with.    (See  Appendix,) 
MARYLAND, 

injunction  in,  48,  59. 

bond  in,  65,  69. 

evidence  in,  as  to  dissolution,  109  n. 

injunction  of  judgment  in,  18T>. 
MASSACHUSETTS, 

injunction  in,  10  n. 
MASTER 

and  servant,  injunction  in  case  of,  405. 

reference  to,  in  case  of  cop^rright,  477. 

in  chancery,  injunction  by.     (See  Appendix,) 
MEASURE  OF  DAMAGES, 

upon  bond,  82,  151  n. 
MESSENGER 

in  bankruptcy,  injunction  upon,  408. 
MICHIGAN, 

dissolution  in,  101. 

injunction  of  suit  in,  264. 
MILITARY  OFFICER, 

injunction  in  case  of,  448. 
MILL, 

injunction  in  case  of,  444,  457.    (See  Watercaune^  EasemenL) 

damages  in  case  of,  87. 

ix^junction  in  case  o^  when  estopped,  284. 

and  railroad,  injunction  in  case  of,  518. 
MINE, 

injunction  in  case  of,  299,  532,  553,  591.     (See  Appendix.) 
MINING, 

injunction  in  case  of,  829,  441.     (See  Appendix.) 

stream,  injunction  in  case  of,  553,  568. 
MISCONDUCT  OF  PARTNER, 

injunction  for,  485. 
MISJOINDER, 

effect  of,  47,  53  n. 

in  connection  with  dissolutioii,  138. 
MISNOMER, 

effect  of,  47. 
MISREPRESENTATION, 

dissolving  of  injunction  obtained  by,  94. 

in  sale  of  land,  injunction  for,  285. 

MISSISSIPPI, 

damages  in,  154. 
MISSOURI, 

dissolution  of  injunction  in,  99. 
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MISSOURI  ~  Continued, 

damages  in,  154. 

injunction  of  jadgment  in,  281. 
MISTAKE, 

injunction  of  judgment  and  execution  for.    (See  Judgment^  Ex- 
ecution*^ 
suit,  286. 

a  ground  of  injunction,  297. 

correction  of^  no  injunction  against,  298. 
MODE 

of  using  a  lawful  right,  injunction  to  restrain,  19. 
MONOPOLY, 

injunction  in  case  o^  869  n. 
MORTGAGE, 

injunction  in  case  of,  12,  254,  868,  598.     (See  LandSy  Appendix,) 

parties  to  bill  for  injunction  in  case  o^  188. 

injunction  of  suit  concerning,  267,  288. 
waste,  in  case  of,  825. 

usurious,  injunction  in  case  of,  888. 

injunction  against  remoYal,  in  case  of,  842. 

on  land  purchased,  injunction  in  case  of,  851. 

and  surety,  for  the  same  debt,  injunction  in  case  of,  419. 
MOTION, 

dissolution  of  injunction  on,  100. 

for  attachment  in  case  of  violation,  form  of^  162. 
MULTIPLICITY  OF  SUITS, 

injunction  agunst,  278.     (See  Litigation,  Suits.) 

MUTUAL 

accounts,  injunction  of  judgment  in  case  of^  217. 

contracts,  injunction  in  case  o£,  618. 


N. 

NAME, 

injunction  against  use  o^  501. 
NAVIGATION, 

injunction  of,  what  is  a  violation,  165,  814  n. 

obstruction  of,  injunction  against,  518. 
NECESSARY, 

injunction  must  be,  7,  11,  12. 
NEGATIVE  AND  AFFIRMATIVE  CONTRACTS, 

injunction  in  case  o^  619* 
NEGLIGENCE, 

no  injunction  of  judgment  in  case  oL    (See  Judgment,  Mistake, 
Surprise,  EstoppeV) 
45 
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NEGOTIABLE  INSTRUMENTS, 

injunction  in  case  o(  631. 
NEGOTIATION 

of  notes,  &c.,  hj  partner,  injunction  ot,  ASS, 
NEW 

matter  in  answer,  dissolution  in  case  o^  117, 125. 

trial  and  injunction,  174,  177  n. 

eTidence,  injunction  of  judgment  for,  174, 194. 

trial  and  injunction,  costs  in  case  oL    (See  Co$t»J) 
motion  for,  injunction  <£,  254. 
NEW  JERSEY, 

notice  in,  54. 

injunction  of  judgment  in,  185. 
suit  in,  258. 
NEWSPAPERS, 

rival,  injunction  in  ease  of,  481,  615. 
NEW  YORK, 

injunction  in,  48,  50,  60  n. 

notice  in,  55. 

affidavits  in,  57. 

security  in,  67,  70,  71. 

dissolution  in,  124  n.,  125, 141, 142. 

injunction  of  judgment  in,  185. 

suit  in,  258,  264,  278  n. 
NONSUIT, 

when  dissolution  of  injxmction  is,  120. 
NORTH  CAROLINA, 

injunction  of  judgment  in,  125, 187. 

dissolving  of  injunction  in,  127  n. 
NOTE, 

suit  on,  injunction  of,  279. 

secured  hy  mortgage,  injunction  of,  599. 
NOTICE, 

of  motion  to  dissolve,  28. 

in  case  of  injunction,  54.     (See  Appendix.) 

dissolution  for  want  of^  96. 

in  connection  with  dissolution,  142. 

of  injunction,  in  connection  with  the  question  of  violatum,  158, 167. 

injunction  of  judgment  for  want  of.    (See  Judgment,  Swpri$e^ 
EttoppeL) 

in  case  of  injunction  against  corporation,  855. 

hank,  880. 

to  agent,  of  injunction,  408  n. 
NOVELTY  OF  PATENT, 

whether  injunction  requires,  482. 
NUISANCE, 

remedy  at  law  for,  prevents  iigunction,  20. 
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NUISANCE  —  Continued. 

injanction  of,  800.    (S^  Appendix.') 

general  jurisdiction  of  chancery,  SCO* 

restrictions,  801. 

public  nuisance,  808. 

abatement^  818. 

information  against    (See  Appendix.) 

O. 

OATH 

of  plaintiff  in  case  of  injunction,  83,  86. 

in  connection  with  dissolution,  180. 

of  corporation,  in  reference  to  dissolutkniy  886  n* 
OBSTRUCTION  OF  NAVIGATION, 

injunction  of,  618. 
OFFICER, 

sale  by,  after  injunction,  159. 

injunction  against,  Tiolation  of,  1 70« 

contempt  by,  in  Tiolating  injunction,  170,  448. 

suit  against,  injunction  of^  287. 
OFFICERS 

of  corporation,  answers  o^  886  n. 

injunction  in  case  of,  886.    (See  Appendix.) 

omo, 

injunction  in,  41  n.,  46, 184  n. 
OMISSION 

in  allegations  for  injunction,  46. 
OPENING 

of  foreclosure,  by  action  for  debt,  606. 
OPINION, 

answer  upon,  whether  sufficient  fixr  dissolution,  107. 

ORDER 

and  writ,  of  injunction,  48.    (See  Appendix.) 

for  publication,  66. 

for  dissolution  in  vacation,  101. 
ORIGINALITY, 

injunction  as  depending  on.     (See  Patents,  Copyrights.) 
ORPHANS'  COURT, 

injunction  in  case  of,  888,  897. 

P. 

PAROL  LICENSE.    (See  License.) 

as  to  watercourse,  injunction  in  case  of.  (See  Watercourse^  License.) 
PARTLAI.  DISSOLUTION 

of  injunction,  131, 186. 


708  INDEX. 

PARTIES 

to  injunction,  50,  355.    (See  Appendix.) 

bond,  72,  76.  * 

in  reference  to  dissolution,  185. 

to  bill  for  injunction  of  judgment,  221. 

execution,  242. 
suit,  262. 

description  of,  in  injunction,  289. 
PARTNERS      * 

and  others  jointly  interested,  as  parties  in  case  of  injunction,  423. 

general  remark,  428. 

application  of  partnership  property  to  private  debts,  423. 

dissolution  of  partnership,  427.     % 

unauthorized  competition  in  business,  429. 

breach  of  coyenant,  438. 

misconduct  of  one  partner,  435. 

collusion ;  negotiation  of  bill  and  notes,  436. 

allegations  of  the  bill,  437. 

miscellaneous  points,  438. 

parties  jointly  interested  —  tenants  in  common,  440. 
PARTNERSHIP, 

execution  in  case  of,  dissolving  of  injunction  o(  148. 

injunction  in  case  of,  159.     (See  Appendix.) 

of  in&nt,  injunction  in  case  of,  412  n. 

trade-mark  in  case  of,  49^. 

disclosure  of  secrets  in  case  of,  500. 

breach  of  contract  in  case  of,  injunction  against,  502. 
PART  PAYMENT, 

injunction  of  judgment  for,  205. 
PARTY 

and  court,  distinction  between,  as  to  injunction,  266  and  n. 

to  injunction  against  corporation,  383. 
in  case  of  agency,  403. 

husband  and  wife,  411. 
tax,  461. 

walls,  injunction  in  case  of,  549. 

to  suit,  whether  an  injunction  lies  only  against,  626. 
PAST  INJURIES, 

injunction  for,  27. 
PATENT 

(land),  injunction  against,  31,  272,  277. 
PATENTS, 

injunction  in  case  o(  38,  480. 

and  trade-marks,  distinction  between,  490. 
PAYMENT 

set  up  in  answer,  dissolution  for,  118. 
'  into  court  in  case  of  judgment,  dissolution  in  case  o(  145. 
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PAYMENT  —  Continued, 

into  court  in  case  of  execution,  148. 

of  judgment,  dissolution  in  case  of,  147. 

injunction  on  account  of,  205,  208. 

plea  of^  injunction  against,  260. 

Toluntary,  no  injunction  in  case  o^  297. 
PENALTY, 

whether  an  injunction  can  be  had  in  case  of,  22. 

of  injunction  bond,  liability  for,  84. 
PENNSYLVANIA, 

injunction  in,  17,  48. 

notice  in,  55. 

bond  in,  65  n. 

equity  jurisdiction  in,  509. 
PERPETUAL 

injunction,  9. 

notice  in  case  of,  54. 
PERPETUATING  OF  INJUNCTION,  181. 
PEW, 

injunction  in  ease  of,  373. 
PLAN, 

appropriation  of  land  by,  injunction  in  case  ofj  551,  567. 
accompanying  lease,  injunction  in  case  o^  580. 
PLEA, 

dissolution  upon,  100,  103. 
PLEADINGS, 

in  case  of  injunction,  43. 

in  suit  on  bond,  77. 

upon  injunction  of  judgment,  189,  220. 
POSITIVE 

and  negative  injunctions,  6. 
POSSESSION, 

injunction  for,  168,  385.     (See  Appendix,) 

of  watercourse,  injunction  in  case  of,  559. 

injunction  for,  in  case  of  mortgage.     (See  MoHgage,  Lands,) 
POWER  OF  SALE, 

injunction  in  case  of.    (See  Appendix,) 
PRACTICE, 

in  reference  to  dissolution,  125. 
PRAGMATIC  TRESPASSERS, 

after  injunction,  159. 
PRESIDENT, 

injunction  o^  448  n. 
PREVENTIVE, 

injunction  is,  6. 
PRIEST, 

injunction  in  case  q(  446. 
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PRINCIPAL  AND  AGENT, 

injunction  in  case  c£,  408. 
PRIVATE 

and  public  rights,  injunctioD  in  case  ol^  51. 

nuisance,  injunction  in  case  o£   (See  NuiMonee^  PubUcj 
&c.) 

creditors,  in  case  of  partnership,  injunction  against^  428. 
PRIVILEGE, 

injunction  in  case  ol^  51,  467. 

dissolution  in  case  o(  188. 
PROHIBITION  AND  INJUNCTION,  5. 
PROOF  OF  INJUNCTION  BILL,  11. 
PROPERTY 

in  unpublished  letters,  478. 
PROVISION  FOR  WIFE, 

injunction  to  enforce,  409. 
PROVISIONAL  INJUNCTION,  9. 
PUBLIC 

property,  injmy  to,  injunction  for,  28. 

and  priyate  rights,  injunction  in  case  of,  81. 

nuisance,  injunction  for,  808,  869  n. 

officers,  ix^nnction  in  ease  of,  448. 

use,  appropriation  of  lands  for,  injuBcdoa  in  case  oi,  881. 

works,  injunction  in  case  o£    (See  Appendix.) 
PURCHASE-MONEY 

for  lands,  injunction  of  judgment  for,  226. 

suit  for,  279. 
in  case  o^  851,  459. 

mortgage  for,  injunction  of^  600. 


Q. 


QUAY, 

injunction  in  case  of,  519. 
QUIA  TIMET—  CONSTITUTION,  467. 
QUO  WARRANTO 

and  injunction,  447,  449  n.     (See  Appendix.') 


RAILROAD  AND  BRIDGE, 

injunction  in  case  o£    (See  Appendix.) 
RAILROADS,  508. 

estoppel  of  injunction  against,  18. 

iigunction  in  case  o^  22,  28.    (See  Appendix.) 
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RAILROADS  —  Continued. 

land  damages  in  case  of,  260. 

taken  for,  injunction  of  suit,  278, 
whether  a  nuisance,  816. 
land  of  tenants  in  common  taken  for,  441. 
general  rules  and  practice,  507. 
nature  of  the  charter,  510. 

judgment  of  other  tribunals;  commissioners,  &c.,  511. 
conflicting,  512. 

conflict  of,  with  other  privileges;  roads,  bridges,  mills,  &c.,  516. 
taking  of  land  for,  520. 
exceeding  the  authority  of  the  charter,  524. 
stockholders  of;  dividends,  &c. ;  bondholders;  contractors  with, 

525. 
insolvency  of,  580. 
contracts,  injunction  in  case  <^  622. 
EEAL  PROPERTY, 

injunction  in  case  of.     (Se6  Lands.) 

of  suit  concerning,  277.     ( See  Lands.) 
RECEIPTOR, 

injunction  of  judgment  in  case  of,  211. 
RECEIVER, 

and  injunction,  45,  60,  255,  257,  528. 

dissolution  of  injunction,  140,  155. 
in  foreign  suit,  injunction  in  case  of,  267. 
in  case  of  fraud  i^inst  creditors,  292. 
executor,  &c.,  891. 
partnership,  428  n.,  429,  488. 
sale  of  a  good-will,  504. 
REHEARING  AND  INJUNCTION 

compared,  178. 
REINSTATING  OF  INJUNCTION.    (See  Appendix.) 
RELEASE 

of  errors  and  injunction,  58,  280.     (See  Appendix.) 
in  injunction  in  suit,  288. 
RELIGIOUS  SOCIETY, 

injunction  in  case  of,  878,  886. 
REMAINDER, 

injunction  in  case  of,  413. 
REMEDIAL, 

injunction  is,  58. 
REMEDIES 

other  than  an  action,  whether  an  injunction  is  barred  by,  25. 
REMEDY 

at  law,  whether  injunction  in  case  of,  19,  240,  256,  274. 
in  case  of  execution,  240. 

trespass,  whether  an  injunction  lies  in  case  of,  819 
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REMEDY  —  Continued. 

on  injanction  bond,  76. 

adequate  in  case  of  taxes,  4d8. 
REMOVAL 

of  dam  enjoined,  164. 

of  property,  injanction  against,  84^. 

of  crop  hy  tenant,  injunction  ot,  589. 
RENT, 

injunction  as  to,  588.    (See  Lease^  Lands.^ 
REPLEVY 

and  injunction,  2S. 

injunction  of  judgment  in  case  o^  224. 
REPLICATION, 

dissolution  in  case  o^  118. 
REPRESENTATIVES, 

answer  of,  dissolution  upon,  140. 
RES  JUDICATA, 

injunction  in  case  of,  214. 
RESPONSIVE, 

answer  must  be,  for  dissolution  of  injunction,  110,  117. 
RESTITUTION 

in  case  of  violation  of  injunction,  146. 
RESTRAINT  OF  TRADE, 

contract  in,  614. 
RETAINING  OF  INJUNCTION,  185. 
RETURN  OF  OFFICER, 

injunction  in  case  o^  199. 
REVIVAL 

of  injunction,  182. 

of  suit  in  case  of  death,  after  injunction,  140. 
RIGHT 

exercised  in  an  unlawful  mode,  injunction  in  case  q(  19. 
RINGING  OF  BELLS, 

injunction  of,  802. 
RIVAL  RAILROADS, 

injunction  in  case  of,  512. 
ROADS, 

injunction  in  case  o(  507. 
ROUTE  OF  RAILROAD, 

injunction  as  to,  525. 


SAILING  OF  SHIP, 

injunction  against,  442. 

SALE,  548,  552. 

hy  agent,  injunction  against^  404. 
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SALE  —  Continued, 

hy  plan,  injunction  in  case  of,  551,  567. 

by  mortgagee,  injunction  in  case' of.     (See  Mortgage,  Lands.) 

on  execution,  after  dissolution  of  injunction,  149. 

of  lands,  injunction  in  case  of.    (See  Lands.) 

hj  officer,  after  injunction,  159. 

injunction  against,  how  violated,  166. 

in  violation  of  contract,  623. 
SCHOOL, 

injunction  in  case  of,  879.     (See  Appendix.) 
SCIRE  FACIAS 

on  injunction  bond,  76  n. 
SCOTLAND, 

suit  in,  injunction  of,  267. 
SECONDARY  PROCESS, 

injunction  is,  16. 
SECRETS, 

injunction  against  disclosure  of,  500. 
SECURITY 

in  case  of  injunction,  64.     (See  Appendix.) 
for  debt,  injunction  of  suit  in  case  of,  254,  268. 
for  rent,  injunction  in  case  of,  588. 
on  appeaL     (See  Appendix.) 
SEPARATE  PROPERTY  OF  WIFE, 

protection  of,  407. 
SEQUESTRATION 

for  violation  of  injunction,  509. 
SERVICE 

of  injunction.     (See  Appendix.) 
allegation  of,  47. 
against  bank,  888. 

corporation,  885. 
on  agent,  408  n. 
SET-OFF 

to  judgment,  dissolution  in  case  of,  146. 

injunction  for,  211,  217,  240. 

injunction  of  suit  for,  275. 

in  case  of  husband  and  wife,  409. 

distress,  injunction  for,  587. 
SEWERAGE, 

violation  of,  injunction  in  case  o^  169. 
SHIP, 

sailing  of,  injunction  against,  442. 
SMALL-POX, 

hospital  for,  injunction  as  to,  814. 
SMOKE, 

injunction  against,  807  n. 
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SOUTH  CAROLINA, 

injunction  in,  68  n. 

against  conyeyance,  261  o« 

bond,  &c.,  in,  65  n. 
SPECIAL  INJUNCTION,  10,  11. 
SPECIFIC  PERFORMAl^CE 

and  injunction,  54,  255,  523,  625. 

distinction  between,  and  injunction,  as  to  insolyency,  586. 
SPRING, 

injunction  in  case  o(  871. 
STATE, 

court  of  one,  may  enjoin  suit  in  another,  266  and  n* 

and  U.  S.  courts,  jurisdiction  of,  in  bankruptcy,  899. 

whether  a  party.    (See  Appendix,) 

injunction  for.    (See  Appendix,) 
of  suit  in  case  o(  262. 

court,  injunction  from,  89. 
STATE  CLAIM, 

injunction  in  case  of.    (See  Appendix,) 
STATES, 

injunction  between,  181. 
STATUTE 

of  limitations,  as  affecting  the  dissolution  of  ii\junctioiifl|  117. 
injunction  of  suit  for,  279. 

jurisdiction  by,  in  equity,  limitation  of,  251. 

effect  of,  on  injunction,  23,  68,  460. 

privilege,  injunction  to  protect  467* 
STOCK, 

injunction  against  transfer  of,  948. 
STOCKHOLDER, 

ii\junction  by,  856,  365,  525.     (See  Appendix.) 
violation  of,  160. 
STOPPAGE  IN  TRANSITU, 

and  injunction,  888. 
STRANGER, 

whether  a  judgment  can  be  enjoined  by,  222. 
STREET, 

injunction  bond  in  case  of,  82. 

appropriation  for,  injunction  against,  666. 

injunction  in  case  of,.24. 

and  railroad,  injunction  in  ca#e  oC  519. 
SUBPCENAS 

in  case  of  injunction,  56. 
SUBSCRIPTION 

to  corporation,  injunction  in  caee  of,  384,  526. 
SUBSTANTIAL, 

answer  must  be,  for  dissolution,  118. 
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SUCCESSIVE 

injunctions,  49,  183,  186.    (See  Appendix*) 
executions,  injunction  of,  24S. 
SUITS, 

injunction  of,  249.    (See  Appendix.) 

general  jurisdiction,  249. 

statutory  authority,  limitation  of,  251. 

injunction  of,  and  judgments,  distinction  between,  252. 

grounds  of  interference  with,  252. 

injunction  of,  in  chancery,  255. 

defence  at  law,  whether  and  how  far  it  prevents  an  injunction,  255. 

injunction  of  inequitable  evidence,  260. 

in  aid  of,  261. 
of  parties  to  injunction,  262. 
terms  of,  268. 

injunction  of,  and  discovery,  connection,  264. 
foreign,  injunction  o^  265. 

in  other  courts,  injunction  of —  conflicting  jurisdiction,  271. 
injunction  in  restraint  of  liligation,  278. 
as  affected  by  amount,  275. 
in  case  of  set-off,  275. 
relating  to  real  property,  injunction  o{  277. 
injunction  of —  estoppel,  288. 
fraud,  284. 
mistake,  286. 
officers,  287. 
executors,  288. 
appeal,  288. 
'  practice,  288. 

dissolution  of,  149. 
in  case  of  partnership,  426. 
SUMMARY 

judgment  on  injunction  bond,  79. 
SUNDAY, 

injunction  for  observance  of,  2  n. 
SUPERSEDEAS  AND  INJUNCTION,  209. 
SUPPLEMENTAL  BILL, 

in  case  of  injunction  of  suit,  288. 

patent,  486. 
injunction  on,  49,  53,  56. 
dissolution  in  case  of  184« 
SUPPORT, 

right  of,  injunction  as  to,  302. 
SURETY 

in  injunction  bond,  74. 

defence  of^  75,  77.    (See  Appendix.) 
rights  of,  in  case  of  dissolution,  144,  146. 
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8UBETY —  Continued, 

injunction  of  judgment  in  case  ot  228. 
execution  in  case  of^  246. 
snit  in  case  <j£,  286. 
in  case  of;  390, 416.   ^See  Appendix.) 

SURPRISE, 

judgment  by,  injunction  of.     (See  Judgments,') 
execution  by,  injunction  o£    (See  Execuiian,) 

SURRENDER, 

of  lease,  injunction  in  case  o^  591. 

T. 

TAX, 

injunction  in  case  o£  856  n.,  869,  455.    (See  Appendtx.) 

TEMPORARY  INJUNCTION,  10  n. 

TENANT 

for  life,  injunction  in  case  of,  418. 

in  common,  injunction  in  case  o^  440. 
TENNESSEE, 

dissolution  of  injunction  in,  102. 

TERMS. 

of  injunction.    (See  Appendix.) 
of  enjoining  judgment,  184. 
suit,  268,  281. 

TEXAS, 

injunction  in,  68  n. 
bond  in,  76  n. 
dissolution  in,  148,  148  n. 
damages  in,  151  n. 

injunction  of  judgment  in,  184  n.,  209,  281. 
execution  in,  247,  248. 
in  aid  of  suit,  261  n. 

TIMBER, 

waste  in  cutting  of,  826,  829. 

TIME 

of  issuing  injunction,  68.     (See  Appendix.) 

determines  its  merit,  11. 
as  affecting  the  dissolution  of  injunctions,  128. 

injunction  of  judgment,  186. 

a  patent,  482,  488,  484. 

watercourse,  559,  565. 

TITLE, 

question  of,  in  case  of  copyright,  471  and  n. 

watercourse,  559.  ^ 

injunction  as  to,  18,  847,  572,  625. 
allegation  of,  in  bill  for  injunction,  46. 
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TITLE — Continued. 

injunction  of  judgment  for  defect  of,  226. 

execution  upon  question  of,  234. 

defect  of,  injunction  of  suit  for,  277. 

question  of,  in  case  of  waste,  S27. 
TOLL-BRIDGE 

and  railroad,  injunction  in  case  of.     (See  Railroad-bridge.) 
TOWN, 

injunction  in  case  of,  868. 
TRADE, 

injunction  in  case  of.    (See  Appendix.) 
TRADE-MARKS, 

injunction  in  case  of,  490,  504  n.     (See  Appendix.) 
TRANSFER  OF  STOCK, 

'injunction  of,  343. 
TREASURER  OF  CORPORATION, 

injunction  in  case  of,  368. 
TREES, 

waste  in  cutting  of.    (See  Waste,  Timber.) 
TRESPASS, 

injunction  of,  819. 

and  waste,  compared,  as  to  injunction,  827  and  n. 

irreparable  injury,  822. 

dissolving  of  injunction,  822. 
TRLAJL, 

mode  of,  in  case  of  copyright,  477. 
TRIBUNAL  IN  RAILROAD  QUESTIONS,  611. 
TRUST, 

injunction  in  case  of,  865  n.,  451. 

of  judgment  in  case  of,  229. 
foreign  suit  concerning,  267.   . 

whether  injunction  of  suit  authorized  by,  277. 

in  case  of  executors,  &c.,  887  n.,  889,  891. 
husband  and  wife,  410. 
in&nts,  411. 
TRUSTEE, 

injunction  in  case  o^  448. 
TURNPIKE, 

injunction  in  case  of,  508. 

and  railroad,  injunction  in  case  of,  517. 

4 

u. 

UNITED  STATES  COURT, 
injunction  from,  39,  515. 

and  State  courts,  jurisdiction  of,  in  bankruptcy,  899. 
notice  in,  56. 
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UNITED  STATES  COUBT  —  Continued. 

security  in,  69. 

bond  in,  71. 

damages  in,  71. 
UNPUBLISHED  MANUSCBIPTS, 

injunction  in  case  o^  478. 
USELESS  LITIGATION, 

injunction  ol^  278. 
USURY, 

injunction  in  case  of,  10,  67,  77,  383,  418. 
of  judgment  ibr,  208,  224. 

V. 

VACATING  OF  INJUNCTION,  92  n. 
VACATION, 

dissolution  of  injunction  in,  101,  181« 

order  in.    (See  Appendix.) 
VARIANCE  IN  INJUNCTION,  289. 
VERDICT, 

effect  o^  on  injunction,  168,  805,  881  n. 
VERIFICATION  BY  ONE  PLAINTIFF,  68. 
VEXATIOUS  LITIGATION, 

injunction  of,  278. 
VIOLATION  OF  INJUNCTION,  48, 157. 

conformity  of  the  injunction  and  the  bill«  158. 

when  an  injunction  takes  effecti  158. 

advice  of  counsel,  159. 

parties  bound,  159. 

officers,  159. 

joint  parties,  159. 

penalty  for,  160. 

plaintiff  must  show  an  interest,  160. 

attachment  for  violation — eourse  of  proceeding,  162. 

commitment,  168. 

restoration  of  property,  168. 

writ  of  assistance,  164. 

abatement,  164. 

motion  for  dissolution,  164. 

waiver,  165. 

what  constitutes  a  violation  —  notice,  165. 

in  case  of  city,  873,  &c. 
copyright,  476. 
patent,  486. 

penalty  for,  160.    (See  Appendix.) 
VIRGINIA, 

dissolution  in,  182,  142. 
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VOID 

proceedings,  whether  liable  to  injunction,  .24. 

injunction,  bond  in  case  of,  66. 

deed,  whether  injunction  in  case  o(  279* 
VOTE, 

injunction  against,  867,  872,  884. 


W. 

WAIVER 

of  iiregttlarity  by  answer,  104. 
WARRANT  OF  ATTORNEY, 

judgment  by,  injunction  of,  208. 
WARRANTY, 

injunction  in  case  of,  21,  851,  575. 

parties,  52. 
of  judgment  in  case  of,  226. 
of  suit  in  case  of,  280. 
WASTE, 

injunction  for,  8, 12,  18,  828.    (See  Appendix.) 

and  trespass,  compared  as  to  injunction,  827  and  n. 

hj  executor,  &c.,  injunction  for.     (See  Executions,  &c.) 

in  case  of  lease,  injunction  for,  589. 

mortgage,  injunction  for,  602. 
for  years,  608. 

by  mortgagee,  604. 

by  purchaser,  injunction  against,  628. 
WATER, 

injunction  in  case  of,  19,  21,  26,  82  n. 

diyersion  of,  injunction  in  case  of,  552. 

violation  of  injunction  in  case  of,  169. 
WATERCOURSE, 

injunction  in  case  o(  14  n.,  26,  80.     (See  Appendix.) 

violation  of,  169. 
WAY, 

injunction  in  case  o£     (See  Easement^  Appendix.) 
WHARF, 

injunction  in  case  of^  519,  568. 
WISCONSIN, 

security  in,  68. 
"WITHOUT  IMPEACHMENT,"  &c., 

effect  of  clause  upon  injunction,  825. 
WRIT 

and  order  of  injunction,  48.    (See  Appendix.) 

of  injunction.    (See  Appendix.) 
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